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EXTRACT  FROM  RULES 

Rule  la.  Books  and  other  le^al  material  may  be  borrowed  from 
the  San  Francisco  Law  Library  for  use  within  the  City  and  County 
of  San  Francisco,  for  the  periods  of  time  and  on  the  conditions  herein- 
after provided,  by  the  judges  of  all  courts  situated  within  the  City  and 
County,  by  Municipal,  State  and  Federal  officers,  and  any  member  of 
the  State  Bar  in  good  standing  and  practicing  law  in  the  City  and 
County  of  San  Francisco.  Each  book  or  other  item  so  borrowed  shall 
be  returned  within  five  days  or  such  shorter  period  as  the  Librarian 
shall  require  for  books  of  special  character,  including  books  con- 
stantly in  use,  or  of  unusual  value.  The  Librarian  may,  in  his  discre- 
tion, grant  such  renewals  and  extensions  of  time  for  the  return  of 
books  as  he  may  deem  proper  under  the  particular  circumstances  and 
to  the  best  interests  of  the  Library  and  its  patrons.  Books  shall  not 
be  borrowed  or  withdrawn  from  the  Library  by  the  general  public  or 
by  law  students  except  in  unusual  cases  of  extenuating  circumstances 
and  within  the  discretion  of  the  Librarian. 

Rule  2a.  No  book  or  other  item  shall  be  removed  or  withdrawn 
from  the  Library  by  anyone  for  any  purpose  without  first  giving  writ- 
ten receipt  in  such  form  as  shall  be  prescribed  end  furnished  for  the 
purpose,  failure  of  which  shall  be  ground  for  suspension  or  denial  of 
the  privilege  of  the  Library. 

Rule  5a.  No  book  or  other  material  in  the  Library  shal)  have  the 
leaves  folded  down,  or  be  marked,  dog-eared,  or  otherwise  soiled, 
defaced  or  injured,  and  any  person  violating  this  provision  shall  be 
liable  for  a  sum  not  exceeding  treble  the  cost  of  replacement  of  the 
book  or  other  material  so  treated  and  may  be  denied  the  further 
privilege  of  the  Library. 
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APPEARANCES 

NATHAN  R.  BERKE, 
821  Market  St., 
San  Francisco,  Calif., 

Appearing  on  Behalf  of  General  Counsel, 
National  Labor  Relations  Board. 

BROBECK,  PHLEGER  &  HARRISON,  by 
RICHARD  ERNST, 

111  Sutter  St., 

San  Francisco,  Calif., 

Appearing  on  Behalf  of  Globe  Wireless, 
Ltd.,  The  Respondent. 

GLADSTEIN,  ANDERSEN,  RESNER  &  SAW- 
YER, by 

ALLAN  BROTSKY, 

240  Montgomery  St., 
San  Francisco,  Calif., 

Appearing  on  Behalf  of  Lorraine  E.  Con- 
ger, et  al.,  the  Charging  Party. 
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NLRB  501 

(10-20-47) 

United  States  of  America 
National  Labor  Relations  Board 

ADDITIONAL  CHARGE  13 
AGAINST  EMPLOYER 

1.  Pursuant  to  Section  10(b)  of  the  National 
Labor  Relations  Act,  the  undersigned  hereby 
charges  that  Globe  AVireless,  Ltd.,  at  141  Bat- 
tery Street,  San  Francisco,  Calif.,  employing 
approx.  30  workers  in  wireless  communications 
has  engaged  in  and  is  engaging  in  unfair  lal)or 
practices  within  the  meaning  of  Section  8(a) 
subsections  (1)  and  (3)   of  said  Act,  in  that: 

2.  On  or  about  January  2L  1949,  said  employer 

discharged  the  undersigned  solely  by  virtue  of 
the  membership  and  activities  of  the  under- 
signed in  the  American  Communications  Asso- 
ciation, a  labor  organization. 

The  imdersigned  further  charges  that  said  un- 
fair labor  practices  are  unfair  labor  practices 
affecting  commerce  within  the  meaning  of  said 
Act. 

3.  (Paragra])hs  3,  4  and  5  a])i)ly  only  if  the 
charge  is  filed  by  a  labor  organization.)  The 
labor  organization  filing  this  charge,  hereinafter 
called  the  union,  has  complied  with  Section 
9(f)  (A),  9(f)  (B)(1),  and  9(g)  of  said  Act 
as  amended,  as  evidenced  by  letter  of  com- 
pliance issued  by  the  Department  of  Labor  and 
bearing  code  number   The  financial 
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data  filed  witli  tlie  secretary  of  Labor  is  for  the 

fiscal  year  ending  A  certificate 

has  been  filed  with  the  National  Labor  Rela- 
tions Board  in  accordance  with  Section 
9(f)  (J5)  (2)  stating  the  method  employed  by 
the  imion  in  furnishing  to  all  its  members 
copies  of  the  financial  data  required  to  be  filed 
with  the  Secretary  of  Labor. 

4.  Each  ul'  the  officers  of  the  union  has  executed 
a  non-communist  affidavit  as  required  by  Sec- 
tion 9(h)  of  the  Act. 

5.  Upon  information  and  belief,  the  national  or 
international  labor  organization  of  which  this 
organization  is  an  affiliate  or  constituent  unit 
has  also  complied  with  Section  9(f),  (g)  and 
(h)  of  the  Act. 

6.  (Full  name  of  labor  organization,  including 
local  name  and  number,  or  person  filing 
charge)  :  Chas.  A.  Jones.  (Address)  :  204  Paik 
Street,  Redwood  City,  Calif. 

7.  (Full   name  of  national   or  international   labor 
organization  of  wliicli  it  is  an  affiliate  oi-  con- 
stituent unit):   (address): 

(By  /s/  CHAS.  A.  JONES, 

( Signature   of   representative 
or  person   filing  charge.) 

GLADSTEIN,  ANDERSEN, 
RESNER  &  SAWYER, 

240  Montgcmiery  St.,  S.   F.  4, 
Attorneys  for 
Chas.  A.  Jones. 
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Subscribed  and  sworn  to  before  me  this  7th  day  of 
February,  1949,  at  San  Francisco,  as  true  to  the  best 
of  deponent's  knowledge,   information   and   belief. 

/s/  AGNES  QUARE, 
Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

Do  Not  Write  in  This  Space 

Case  No.  20-CA-193 

Additional  Charge  13 

Date  filed:  2/16/49. 

9(f),  (g),  (h)  cleared  


Form  NLRB-501 
(12-48) 

United  States  of  America 
National  Labor  Relations  Board 

AMENDED  CHARGE  AGAINST  EMPLOYER 

Important — Read  Carefully 

Where  a  charge  is  filed  by  a  labor  organization,  or 
an  individual  or  group  acting  on  its  behalf,  a  com- 
plaint based  upon  such  charge  will  not  be  issued 
unless  the  charging  party  and  any  national  or  inter- 
national labor  organization  of  which  it  is  an  affiliate 
or  constituent  unit  have  complied  with  section 
9  (f),  (g),  and  (h)  of  the  National  Labor  Relations 
Act. 
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Instructions:  File  an  original  and  4  copies  of  this 
charge  with  the  NLRB  regional  director  for  the 
region  in  which  the  alleged  unfair  labor  practice 
orcuriHMl  or  is  occurring. 

1.  Employer  against  whom  charge  is  brought :  (ilobe 
Wireless,  Ltd. 

Address  of  Establishment:  141  Battery  St.,  San 
Francisco,  Calif. 

No.  of  workers  employed:  Approximately  30. 
Nature  of  employer's  business:   Wireless  com- 
munications. 

The  above-named  employer  has  engaged  in  and  is 
engaging  in  imfair  labor  practices  within  the  mean- 
ing (>r  section  8  (a)  subsections  (1)  and  (3)  of  the 
National  Lal)or  Relations  Act,  and  these  unfair 
labor  practices  are  imfair  labor  practices  affecting 
commerce  within  the  meaning  of  the  act. 

2.  Basis  of*  the  charge  (Be  specific  as  to  facts, 
names,  addresses,  plants  involved,  dates,  places, 
etc.  If  more  space  is  required,  attach  additional 
sheets) :  On  or  about  January  22,  1949,  said  em- 
ployer discharged  the  undersigned  solely  because 
of  the  latter's  participation  or  alleged  participa- 
tion in  concerted  activity  of  a  grou])  of  em- 
ployees of  the  cmiployer  protesting  the  discri mi- 
natory discharge  of  Charles  Jones,  an  em])loyee 
of  said  cuiploycT. 

?K  1^'nll  name  of  labor  organization,  including  local 
name  and  number,  or  person  filing  chaigc^:  Loi- 
i-ainc  v..  T'onirei*. 
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4.  Address:  1941  Taraval  St.,  San  Francisco,  Calif. 

5.  Full  name  of  national  or  international  labor  or- 
ganization of  which  it  is  an  affiliate  or  constit- 
uent unit.  (To  be  filled  in  when  charge  is  filed 
by  a  labor  organization). 

6.  Address  of  national  or  international,  if  any: 

7.  Declaration : 

I  declare  that  I  have  read  the  above  charge  and 
that  the  statements  therein  are  true  to  the  best  of  my 
knowledge  and  belief. 

By  LORRAINE  E.  CONGER, 

(Signature   of   representative 
or  person  filing  charge.) 

GLADSTEIN,  ANDERSEN, 
RESNER  &  SAWYER, 
240  Montgomery  St.,  San 
Francisco,  Calif., 
Attorneys  for  Lorraine  E. 
Conger. 
April  1,  1949. 

Wilfully  false  statements  on  this  charge  can  be 
punished  by  fine  and  imprisomnent  (U.  S.  Code, 
Title  18,  Section  80). 

Do  not  write  in  this  space. 

Case  No.:  20-CA-193.    (Additional  Charge.) 

Date  filed:  April  5,  1949. 

Compliance  status  checked  by: 

**The  foregong  charge  is,  mutatis  mutandis,  iden- 
tical with  the  charges  filed  with  the  Board  on  April 
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5,  1949,  by  Taul  J.  (Uierrera,  Violet  A.  Leach, 
Jesse  E.  McLiii,  Homer  E.  Mulligan,  M.  C.  Parks, 
John  Gyurcsik,  and  Leslie  T.  Wheeler,  and  with  the 
charges  filed  with  the  Board  on  April  4,  1949,  hy 
Lillie  I.  Friend,  Albert  E.  Ilinde,  Virginia  Kelso, 
R.  W.  Niemi,  Louis  Pena,  Sylvia  Pottle,  Bruce 
Risley,  Georg(»  J.  Rosengren,  David  P].  Sheaffer, 
f^nilinc  0.  Smith,  and  Viola  M.  Williams/' 


United  States  of  America 

Before  the  National  Labor  Relations  Board 
Twentieth  Region 

Case  No.  20-CA-193 

h\  the  Matter  of 

GLOBE  WIRELESS  LTD. 

and 

LORRAINE  E.  CONGER,  LILLIE  I.  FRIEND, 
PAUL  GUERRERO,  JOHN  GYURCSIK, 
ALBERT  E.  HINDE,  CHARLES  A.  JONES, 
VIR(;TN1A  KELSO,  VIOLET  A.  LEAC/H, 
JESSE  E.  MeLIN,  HOMER  K.  MULLIGAN, 
RUDOLPH  W.  NIEMI,  MALCOLM  O. 
PARKS,  LOUIS  PENA,  SYLVIA  POTTLE, 
BRUCE  B.  RISLEY,  GEORGE  J.  ROSEN- 
GREN,  DAVID  E.  SHEAFFER,  PAULINE 
SMITH,  LESLIE  T.  WHEELER,  VIOLA  II. 
WILLIAMS, 

1  Individuals. 
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COMPLAINT 

It  having  been  chaiged  by  the  individuals  listed 
in  the  caption  above  that  Globe  Wireless  Lt,  141 
Battery  Street,  San  Francisco,  California,  has  en- 
gaged in  and  is  now  engaging  in  certain  of  the  un- 
fair labor  practices  affecting  commerce,  as  set  forth 
in  the  National  Labor  Relations  Act,  29  U.S.C.A. 
141  et  seq.  (Supp.  July,  1947),  herein  called  the 
Act,  the  General  Counsel  of  the  National  Labor 
Relations  Board,  on  behalf  of  the  Board,  by  the  Re- 
gional Director  for  the  Twentieth  Region,  desig- 
nated by  the  Rules  and  Regulations  of  the  National 
Labor  Relations  Board — Series  5,  as  amended,  Sec- 
tion 203.15,  hereby  issues  this  Comj^laint  and  alleges: 

I. 

Globe  Wireless  Ltd.,  hereinafter  called  the  re- 
spondent, is  a  Nevada  corporation  engaged  in  the 
transmission  of  international  radio  communications 
between  the  United  States,  including  the  Territory 
of  Hawaii,  and  other  countries.  Its  principal  office 
is  located  in  San  Francisco,  California,  and  it 
maintains  branch  offices  in  New  York  City;  Hono- 
lulu, T.  H. ;  Seattle,  Washington;  Los  Angeles,  Cali- 
fornia: Washington,  D.  C,  and  Shanghai,  China. 
During  1948  the  resi)ondent  purchased  communica- 
tions equipment  valued  at  approximately  .^50,000. 
About  fifty  per  cent  of  such  equipment  was  sliii)ped 
into  the  state  where  used  from  other  states  of  the 
L^nited  States.  During  the  same  year,  tlie  i-espondent 
received  revenue  in  excess  of  $250,000  for  its  sow- 
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ices  in  transmitting  messages  to  and  from  conti- 
nental United  States  and  otlier  partf?  of  the  world. 

II. 
American  Comnnmications  Association,  affiliated 
with  the  Congress  of  Indnstrial  Ori^^anizations,  here- 
inafter  called   the    ACA,    is   a    labor   organization 
within  the  nieaninir  of  Section  2(5)  of  the  Act. 

III. 
At  various  times  between  August,  1948,  and  Janu- 
ary, 1949,  inclusive,  the  respondent,  bv  its  officers 
and  agents,  while  engaged  in  the  operation  of  its 
bu.siness  described  above,  threatened  its  employees 
with  discharge  or  demotion  as  a  penalty  for  activity 
by  them  on  })ehalf  of  the  ACA. 

IV. 

The  respondent,  by  its  officers  and  agents,  while 
engaged  in  the  operation  of  its  business  described 
above,  discharged  Charles  A.  Jones  on  or  about 
January  21,  1949,  and  has  at  all  times  since  refused 
to  reinstate  him  because  of  his  membership  in  and 
activities  on  behalf  of  the  ACA. 

V. 

The  respondent,  by  its  officers  and  agents,  whiU* 
engaged  in  the  operation  of  its  business  described 
above,  discharged  its  employees  listed  below  on  or 
about  the  dates  sliown,  and  has  at  all  times  since 
refused  to  reinstate  them  because  they  engaged  in 
concerted  activities  for  th(^  purposes  of  collective 
bargaining,  nuitual  aid  and  ])rotection. 
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Albert  E.  Hinde  January  21, 1949 

Rudolph  W.  Nieini  January  21, 1949 

Malcolm  G.  Parks January  21, 1949 

Sylvia   little January  21, 1949 

Bruce  B.  Risley January  21, 1949 

Pauline  Smith January  21, 1949 

Viola  H.  Williams January  21, 1949 

Lorraine  E.  Conger January  22, 1949 

John  Gyurcsik January  22, 1949 

Virginia  Kelso January  22,  1949 

Violet  A.  Leach January  22,  1949 

Jesse  E.  McLin January  22, 1949 

Homer  E.  Mulligan January  22, 1949 

Louis  Pena January  22, 1949 

George  J.  Rosengren January  22,  1949 

David  E.  Sheaffer January  22,  1949 

Lillie  I.  Friend Jaimarv  24, 1949 

Paul  Guerrero Jaimary  24, 1949 

Leslie  T.  Wheeler January  24, 1949 

VI. 

The  respondent  discharged  and  refused  to  n-in- 
state  its  employees,  as  set  forth  in  Paragraph  V, 
above,  for  the  additional  reason  that  they  were 
members  of  and  were  engaged  in  activities  on  behalf 
of  the  ACA. 
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VII. 
By  its  acts  set  forth  in  Parai^M-aphs  IV  and  VI, 
above,  the  resjmndent  disc-rinnnated  and  is  discrimi- 
nating, in  rej^^ard  to  the  hire  and  tenure  of  employ- 
ment and  terms  and  conditions  of  employment  of  the 
employees  referred  t<)  thei-ein,  thereby  discoura^ng 
memhershi])  in  tlie  A(\\,  and  did  thereby  engage  in 
and  is  therel)y  engaging  in  unfair  labor  practices 
within  tlic  meaning  of  Section  .S(a)(3)  of  the  Act. 

VIII. 
By  its  acts  set  forth  in  Paragraphs  III,  IV,  V, 
VI  and  VII,  above,  and  ))y  other  similar  acts  and 
conduct,  the  respondent  interfered  with,  restrained 
and  coerced,  and  is  interfering  with,  restraining 
and  coercing  its  employees  in  the  exercise  of  the 
rights  guaranteed  them  })y  Section  7  of  the  Act, 
and  did  thereby  engage  in,  and  is  thereby  engaging 
in,  unfair  labor  practices  within  the  meaning  of 
Section  8(a)(1)  of  the  Act. 

IX. 
The  acts  of  the  respondent  set  forth  in  Para- 
graphs in,  IV,  V  and  VI,  above,  occurring  in  con- 
nection with  operations  of  the  respondent  described 
in  Paragraph  I,  above,  have  a  close,  intimate  and 
substantial  relation  to  trade,  traffic  and  commerce 
among  the  several  states,  and  tend  to  lead  to  labor 
disputes  Inirdening  and  obstructing  commerce  and 
the  free  flow  of  commerce,  within  the  meaning  of 
Section  8(a)(1)  and  ('^)  and  Section  2(6)  and  (7) 
of  the  Act. 
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Wherefore,  the  General  Counsel  of  the  National 
Labor  Relations  Board,  on  this  3rd  day  of  June, 
1949,  issues  this  Complaint  against  Globe  Wireless 
Ltd.,  141  Battery  Street,  San  Francisco,  California, 
the  respondent  herein. 

[Seal]        /s/  ROY  O.  HOFFMAN, 

Acting  Regional    Director,   20tli    Region,    ^iatlonal 
Labor  Relations  Board. 


[Title  of  Board  and  Cause.] 

ANSWER 

Comes  now  Globe  Wireless,  Ltd.  and  answers  the 
Complaint  filed  by  the  National  Labor  Relations 
Board  as  follows : 

First  Defense 

I. 

Globe  Wireless,  Ltd.  admits  the  allegations  of 
Paragraph  I  of  the  Complaint. 

II. 

Globe  Wireless,  Ltd.  alleges  that  it  is  without 
knowledge  or  information  sufficient  to  form  a  belief 
as  to  the  truth  of  the  allegations  contained  in  Para- 
graphs II  and  IX  of  the  Complaint  and  on  this 
ground  denies  generally  and  specifically,  each  and 
all  of  the  allegations  of  said  Paragraphs  II  and 
IX. 
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III. 

Globe  Wireless,  Ltd.  denies  the  allegations  of 
Paragraphs  III,  VI,  VII  and  VIII  of  the  Cora- 
plaint. 

IV. 

Answering  the  allegations  of  Paragraph  IV  of 
the  Complaint,  respondent  alleges  that  on  January 
20,  1949,  Charles  A.  Jones  was  advised  that  his 
work  on  a  new  work  assignment,  which  was  given 
him  upon  his  successfully  Indding  therefor  and 
which  required  the  use  of  recently  installed  ma- 
chines, was  not  satisfactory  in  the  amount  oi'  work 
completed  during  a  work  period  and  that  he  was 
being  oifered  an  assignment  with  a  minimum  work 
load  and  was  being  directed  and  instructed  to  prac- 
tice on  said  machines  during  any  work  lulls  within 
his  working  hours  so  that  he  could  improve  his 
operation  of  such  machines  sufficiently  to  enable 
him  to  complete  a  satisfactory  amount  of  work 
during  a  \V()rk  period.  Said  Charles  xV.  Jones 
thereu])on  was  guilty  of  gross  insubordination  in 
that,  among  other  things,  (a)  he  utterly,  completely 
and  unconditionally  refused  to  do  the  work  assigned 
liim  and  stated  to  his  supervisor  that  he  so  refused, 
(b)  he  utterly,  completely  and  unconditionally  re- 
fused to  improve  or  increase  the  amount  of  work 
he  was  completing  or  to  take  any  action  directed  to 
such  end  and  stated  to  his  su])(M-visor  that  he  so 
refused,  ;ni(l  (c)  \\v  nttcM'ly,  (•oTn|)lot(^ly  niid  uncon- 
ditionally refused  to  practice  on  such  lu.iclnucs  or  to 
take  any  other  action  that  might  contribute  to  the 
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improvement  of  his  operation  of  such  macliincs 
and  stated  to  bis  supervisor  that  he  so  refused.  Said 
acts  and  statements  of  insubordination  were  re- 
peated and  fully  confirmed  by  him  on  January  21, 
1949,  and  he  was  thereupon  discharged  for  insub- 
ordination. Respondent  alleges  that  said  Charles  A. 
Jones  was  discharged  solely  because  of  insubordina- 
tion. Said  Charles  A.  Jones  was  subsequently  re- 
placed by  a  new  permanent  employee.  lwesj)ondent 
alleges  that,  until  the  time  of  said  replacement, 
respondent  refused  to  reinstate  said  Charles  A. 
Jones  solely  because  of  insubordination  and  that, 
since  the  time  of  said  replacement,  respondent  has 
refused  to  reemploy  said  Charles  A.  Jones  because 
of  said  replacement  and  because  of  said  insubordi- 
nation, and  has  refused  to  employ  said  Charles  A. 
Jones  for  no  other  reason  than  said  replacement 
and  said  insubordination.  Respondent  denies  that  it 
discharged  or  refused  to  reinstate  Charles  A.  Jones 
because  of  his  membership  in  American  Communica- 
tions Association  or  because  of  his  activities  on 
behalf  of  American  Communications  Association  or 
any  labor  organization,  or  because  of  any  such  activi- 
ties. Respondent  denies  generally  and  specifically, 
each  and  all  of  the  allegations  of  said  Paragraph 
IV  of  the  Complaint  that  are  not  specifically  ad- 
mitted or  denied  in  this  Paragraph. 

V. 

Answering  the  allegations  of  paragi-aph  V  of  tlie 
Com])laint,  respondent  alleges: 

(a)     On    or    about    the    respective    dates    stated 
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after  the  names  of  the  persons  listed  below,  each 
of  the  said  persons  left  his  work  and  refused  to 
perform  his  work  and  has,  ever  since  that  time, 
continuously  refused  to  work. 

Albert  E.  Hinde January  21, 1949 

Rudolph   W.   Niemi January  21, 1949 

Malcolm  G.  Parks January  21, 1949 

Sylvia   Pottle January  21, 1949 

Bruce  B.  Risley January  21, 1949 

Pauline  Smith January  21, 1949 

Viola  H.  Williams January  21, 1949 

Lorraine  E.  Conger January  22, 1949 

John  Gyurcsik January  22, 1949 

Virginia  Kelso January  22, 1949 

Violet  A.  Leach January  22, 1949 

Jesse  E.  McLin January  22, 1949 

Homer  E.  Mulligan Jaiuiary  22, 1949 

Louis  Pena January  22,  1949 

(ieorgc  J.  Rosengren January  22,  1949 

Daviod   E.   Sheaffer January  22, 1949 

(1))  On  or  about  January  23,  1949,  Paul  Guer- 
rero failed  to  report  for  w^ork  as  scheduled  aiid 
failed  at  any  time  to  initiate  any  advice  to  resjjond- 
ent  of  such  failure  or  the  reason  therefor  and,  u])on 
his  next  appearance  at  his  place  of  work  on  or  about 
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January  24,  1949,  failed  and  refused  and  was  nn- 
able  to  give  any  adequate  reason  for  such  failures. 
His  supervisor  thereupon  advised  him  that  he  was 
discharged.  On  January  24,  1949,  respondent  noti- 
fied said  Paul  Guerrero  that  the  District  Manager 
of  the  company  wanted  to  review  this  action  and  to 
return  him  to  work  if  there  was  not  sufficient  cause 
for  discharge,  and  instructed  him  to  call  the  District 
Manager  to  arrange  a  mutually  agreeable  time  for 
such  review.  Said  Paul  Guerrero  failed  and  re- 
fused to  meet  with  respondent's  District  Manager 
and  failed  and  refused  to  report  to  the  office  of 
respondent  or  to  work  or  to  give  any  reason  for  his 
failure  to  work  on  January  23,  1949,  and  has  ever 
since  continued  in  said  refusals  and  failures. 

(c)  At  or  about  12:01  a.m.,  January  24,  1949, 
Leslie  T.  ^^Tieeler  failed  to  report  to  work  as 
scheduled  and  failed  at  any  time  to  advise  respond- 
ent of  such  failure  or  the  reason  therefor  and  when 
he  next  appeared  at  his  place  of  work  at  approxi- 
mately 8 :00  a.m.  on  January  24,  1949,  he  failed  and 
refused  and  was  unable  to  give  any  adequate  and 
substantiated  reason  for  such  failures,  or  any  reason. 
His  supervisor  thereupon  advised  him  that  he  was 
discharged.  On  January  24,  1949,  respondent  noti- 
fied said  Leslie  T.  Wheel (*r  that  the  District  Man- 
ager of  the  comjjany  wanted  to  review  thi«  action 
and  to  return  him  to  work  if  there  was  not  sufficient 
cause  for  discharge,  and  instructed  liim  to  call  the 
District  Manager  to  arrange  a  mutually  agreeable 
time  for  such  review.  Said  Leslie  T.  Wheeler  failed 
and    refused    to    meet    with    r(»s])()ndent's    District 
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Manager  and  failed  and  i-efnsed  to  report  to  the 
oflfiee  of  respondent  or  to  work  or  to  give  any  reason 
for  his  failure  to  work  on  January  23,  1949,  and 
has  ever  since  continued  in  said  refusals  and  fail- 
ures. 

(d)  At  or  about  8:00  a.m.,  January  24,  1949, 
Lillie  I.  Friend  reported  at  her  ])la('e  of  work  as 
scheduled  and  was  told  that  her  job  was  open  and 
was  instructed  and  directed  to  go  to  work.  She 
thereupon  failed  and  refused  to  go  to  work  and  left 
her  place  of  employment  and  continuously  since 
then  has  failed  and  refused  to  work  or  to  repoi-t  to 
work. 

(e)  Each  of  said  persons  named  in  subpara- 
graphs (a),  (b),  (c)  and  (d)  of  this  paragraph  V 
was  replaced  by  a  new  permanent  employee  during 
the  continuance  of  his  active  refusal  to  work. 

(f)  Respondent  denies  generally  and  s])ecifi('ally, 
each  and  all  the  allegaticms  of  said  paragraph  V 
of  the  Complaint  that  are  not  specifically  admitted 
or  denied  in  this  paragraph  V. 

Second  Defense 

VI. 

Respondent  discharged  Charles  A.  Jones  for  cause 
witliin  the  moaning  of  Section  10(c)  of  the  Act. 

Third  Defense 

VII. 
Kach  of  the  persons  named  in  subparagraphs  (a) 
and  (d)  of  ])aragraph  V  hereof,  while  he  was  sched- 

u1(m1  for  work  and  present  at  his  ])\i\rv  of  work,  was 
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oflfered  his  work  and  was  instructed  and  directed  to 
do  bis  scheduled  work  and  thereupon  failed  and  re- 
fused to  do  so  and,  while  such  failure  and  refusal 
continued,  was  replaced  by  a  new  permanent  em- 
ployee. 

Fourth  Defense 

VIII. 

Each  of  the  persons  named  in  subparagi-apb  (a) 
of  paragraph  V  hereof  left  his  work  during-  the 
course  of  his  tour  of  duty  and  while  the  radio  tele- 
graphic circuit  be  was  employed  to  operate  was  open 
and  carrying  traffic  and  otfering  service  to  the 
public  in  accordance  with  Respondent's  certificate 
of  convenience  and  necessity  under  the  Federal  C/om- 
munications  Act  and  with  the  knowledge  and  intent 
that  such  action  would  prevent  Respondent  from 
operating  said  circuit  for  radio  telegraphic  com- 
numication  until  it  could  find  a  replacement  for  him 
and  that  the  public  would  thereby  be  deprived  of 
any  communication  service  through  such  facility 
of  Respondent  until  Respondent  was  able  to  obtain 
such  replacement.  Each  of  said  persons  thereby 
intended  to  coerce,  compel  and  force  Respondent  to 
violate  the  Federal  Communications  Act,  and  did  so, 
and  each  of  the  said  persons  did  thereby  violate 
said  Act. 

Fifth  Defense 

IX. 

Each  of  the  persons  named  in  subparagraph  (a) 
of  Paragraph  V  hereof  deserted  his  work  and,  upon 
l)eing  instructed  to  turn  to  his  scheduled  work,  w- 
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fused  to  perform  his  work  in  violation  of  the  terms 
and  conditions  of  the  contract  of  employment  under 
which  such  person  w^as  actually  performing  work 
at  the  time  of  his  desertion  of  his  work. 

Sixth  Defense 

X. 

Upon  information  and  belief  Respondent  alleges 
that  American  Communications  Association  made 
and  filed  each  and  all  of  the  charges  upon  which  the 
complaint  is  based. 

XI. 

Upon  information  and  belief  Respondent  alleges 
that  said  American  Communications  Association 
has  not  complied  with  the  provisions  of  subsec- 
tions (f),  (g)  and  (h)  of  Section  9  of  the  Act. 

Seventh  Defense 

XII 

Paragraph  X  of  the  Sixth  Defense  is  incorporated 
herein  by  reference  as  though  set  fortli  in  full. 

XIII. 

Upon  information  and  belief  Respondent  alleges 
that  any  and  all  concerted  activities  for  the  purposes 
of  collective  bargaining,  mutual  aid  and  protection, 
or  for  any  other  purpose,  engaged  in  by  the  persons 
named  in  T^aragra|)h  V  of  the  Complaint  while  em- 
])loyees  of  Resi)ondent  were  and  are  activities  of, 
for  and  on  behalf  of  said  American  Conununications 
Association.  Said  concerted  activities,  and  any  and 
all  concerted  activities  of  said  Anici'ican  Conunnni- 
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cations  Association,  and  the  practices  of  said  Amer- 
ican Communications  Association,  its  officers  and 
its  members,  had  the  intent  and  the  necessary  effect 
oi*  burdening  or  obstructing  commerce  and  impair- 
ing the  interest  of  the  public  in  the  free  flow  of 
interstate  commerce  in  radio  telegraphic  communi- 
cation. 

XIV. 

Respondent  alleges  that  the  acts  of  said  American 
Communications  Association,  its  officers,  agents  and 
its  members,  including  those  carried  on  by  the  per- 
sons listed  in  Paragraph  V  of  the  Complaint,  have 
a  close  intimate  and  substantial  relief  to  trade, 
traffic  and  commerce  among  the  several  states  and 
tend  to  lead  to  labor  disputes  burdening  or  ob- 
structing commerce  and  the  free  flow  of  commerce 
in  violation  of  the  policies  of  the  National  Labor 
Relations  Act. 

XV. 

Upon  information  and  belief  respondent  alleges 
that  said  ^Vmerican  Commimications  Association, 
its  officers  and  agents  and  members,  including  those 
whose  names  are  listed  in  paragraph  V  of  the  com- 
plaint, have  by  their  acts  restrained  and  coerced 
those  employees  of  Globe  Wireless  who  have  chosen 
not  to  become  members  of  said  American  Communi- 
cations Association,  in  their  right  to  self-organiza- 
tion, to  form,  join,  or  assist  labor  organizations,  to 
bargain  collectively  through  representatives  of  their 
own  choosing,  and  to  engage  in  other  concerted 
activities  for  the  purpose  of  collective  bargaining  or 
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other  material  aid  or  protection  and  in  their  right 
to  refrain  from  any  or  all  of  such  activities. 

XVI. 

Respondent  alleges  that  said  American  Communi- 
cations Association,  its  ofl&cers  and  agents  and  mem- 
hers,  including  those  whose  names  are  listed  in 
paragraph  V  of  the  complaint,  have  attempted  to 
^•ause  res]K)ndent  to  discriminate  against  those  em- 
ployees who  have  chosen  not  to  belong  to  said  Ameri- 
can Communications  Association  in  regard  to  hire 
or  tenure  of  employment  and  other  terms  and  con- 
ditions of  employment. 

XVII. 

Kes])(mdent  alleges  that  said  American  Communi- 
cations Association,  its  officers  and  agents  and  mem- 
bers, including  those  whose  names  are  listed  in 
j)aragraph  V  of  the  complaint,  have  induced  or  en- 
couraged the  employees  of  other  employers  to  re- 
fuse in  the  course  of  their  employment  to  handle 
messages  that  were  or  were  destined  to  be  handled 
by  respondent  or  to  perform  services  with  respect 
to  messages  that  were  or  were  destined  to  be  handled 
by  respondent,  with  the  object  of  forcing  or  re- 
quiring other  employers  to  cease  handling  such 
messages  and  to  cease  doing  business  with  i-espond- 
rui  in  accordance  with  established  practices  for  the 
joint  handling  of  messages  between  points  served 
by  resj)ondent  and  ])oints  not  served  by  respondent. 
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Eighth  Defense 

XVIII. 

No  relief  can  be  granted  to  effectuate  the  policies 
of  the  Act  on  the  basis  of  the  complaint. 

Ninth  Defense 

XIX. 

Any  relief  based  upon  the  complaint  will  contra- 
vene the  policies  of  the  Act. 

Wherefore,  the  complaint  should  be  dismissed 
and  the  proceedings  terminated  without  any  order 
directed  against  the  Respondent. 

Dated:     July  2,  1949. 

BROBECK,  PHLEGER  & 
HARRISON, 

/s/  GREGORY  A.  HARRISON, 

/s/  RICHARD  ERNST, 

Attorneys  for  Respondent 
Globe  Wireless,  Ltd. 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

Neil  D.  Brown,  being  first  duly  sworn,  (lej)oses 
and  says: 

That  he  is  an  officer,  to  wit.  Vice  President  of 
Globe  Wireless,  Ltd.,  a  corporation,  the  Res])()nd- 
ent  named  in  the  foregoing  Answer  and,  as  such  is 
authorized  to  verify  said  Answer;  that  he  has  read 
the  said  Answer  and  knows  the  contents  thereof, 
and  that  the  same  is  true  of  his  own   knowledge 
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cxce])t  as  to  matters  which  arc  therein  stated  upon 
ini'orniation  and  belief,  and  as  to  such  matters  that 
he  believes  it  to  be  tnie. 

/s/  NEIL  D.  BROWN. 

Subscribed  and  sworn  to  before  me  this  2nd  day 
of  July,  1949. 

[Seal]      /s/  EUGENE  P.  JONES, 
Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

Received  Julv  5,  1949,  NLRB. 


[Title  of  Board  and  Cause.] 

INTERMEDIATE  REPORT 

Upon  amended  charges  filed  on  April  1,  1949,  by 
the  individuals  named  in  the  caption  hereof,  herein 
called  the  charging  parties,  the  General  Counsel  of 
the  National  Labor  Relations  Board,  herein  called 
respectively  the  General  Counsel  and  the  Board, 
by  the  Regional  Director  for  the  Twentieth  Region 
(San  Francisco,  California)  issued  a  complaint 
dated  June  i\  1949,  against  Globe  Wireless,  Ltd., 
hei'ein  called  Respondent,  alleging  tlmt  Res])ondent 
had  engaged  in,  and  was  engaging  in,  unfair  labor 
])ractiees  affecting  commerce  within  the  meaning 
of  Sections  8  (a)  (1)  and  (3)  and  Section  2  (b) 
and  (7)  of  the  National  Labor  Relations  Act,  as 
amended    (61    Stat.    13()).    herein    called    the    Act. 


^Tbis  t(»rm  includes  ])articularly  counsel  a])])ear- 
ing  at  tb(^  bearing*  on  behalf  of  the  General  Counsc^l. 
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Copies  of  the  comj)laint,  aecomj)anio(l  by  :i  notice 
of  liearing:,  were  duly  served  upon  Resi)ondcnt  and 
the  charging  parties. 

With  respect  to  the  alleged  unfair  labor  j)rac- 
tices  the  complaint  alleged,  in  substance,  that  Re- 
spondent: (1)  at  various  times  between  August  1948 
and  January  1949,  threatened  its  employees  with 
discharge  or  demotion  as  a  penalty  for  their  activity 
on  behalf  of  American  Communications  Association, 
herein  called  the  A.C.A.,  affiliated  with  the  Congress 
of  Industrial  Organizations;  (2)  on  or  a])out  Jan- 
uaiy  21,  1949,  discharged  one  Charles  Jones  be- 
cause of  his  membership  in  and  activities  on  behalf 
of  A.C.A.,  and  (3)  from  January  21  to  24,  1949, 
discharged  the  19  other  employees  named  in  the 
caption  hereof  because  they  engaged  in  concerted 
activities  for  the  purposes  of  collective  bargaining 
and  mutual  aid  and  protection. 

On  July  5,  1949,  Respondent  filed  an  answer  ad- 
mitting certain  allegations  of  the  complaint  with 
respect  to  the  nature  of  its  business,  but  denying 
tliat  it  had  engaged  in  any  unfair  labor  practices. 

Pursuant  to  notice  a  hearing  was  held  at  San 
Francisco,  California,  from  July  26  to  30,  1949,  be- 
fore Horace  A.  Ruckel,  the  undersigned  Trial  Ex- 
aminer duly  appointed  by  the  Chief  Trial  Examiner. 
The  General  Counsel,  Respondent,  and  the  charging 
parties  were  represented  by  counsel  and  partici- 
])ated  in  the  hearing.  Pull  O])])ortunity  to  I'c  heard, 
to  examine  and  cross-examine  witnesses,  and  to  in- 
troduce eA^dence  bearing  upon  the  issues,  was  af- 
forded all  i)arties.    The  Ti-ial  P]xaminer  granted  a 
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motion  by  tlie  General  Counsel,  concurred  in  by 
counsel  for  the  charging  i)arties,  to  strike  certain 
portions  of  Respondent's  answer.^ 

At  the  conclusion  of  the  hearing  the  undersigned 
granted  a  motion  by  the  General  Counsel  to  con- 
form the  pleadings  to  the  proof  in  formal  matters, 
but  reserved  ruling  on  a  motion  by  Respondent  to 
dismiss  the  complaint.  This  motion  is  dis])()sed  of  ])y 
the  recommendations  hereinafter  made.  The  parties 
^vaived  oral  argument  and  were  granted  until 
August  13  to  file  briefs  and/or  proposed  findings  of 
fact  and  conclusions  of  law  with  the  undersigned. 
Subsequently,  this  time  was  extended  by  the  Chief 
Trial  Examiner  to  September  19.  On  this  date  Re- 
spondent filed  Proposed  Findings  of  Fact. 

Upon  the  entire  record  in  the  case,  and  from  his 
observations  of  the  witnesses,  the  undersigned  makes 
the  following: 

Findings  of  Fact 

I.     The  Business  of  Respondent 

Respondent  is  a  Nevada  cor])oration  having  its 
princii)al  office  and  place  of  business  at  San  Fran- 
cisco, California,  and  maintaining  branch  offices  at 
New  York  City,  Honolulu,  Seattle,  Los  Angeles, 
Washington,  D.  C,  and  Shanghai,  China.    Tt  is  en- 


2The  ])ortions  which  were  stricken  consisted,  in 
substance,  ()f  allegations  that  the  A.C.A.  had  not 
complied  with  Section  9  (f)  (g)  and  (h)  of  the  Act 
requiring'  the  tiling  and  financial  and  otbci'  reports 
and  non-Conununist  afiidavits. 
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gaged  in  the  transiriission  of  internatioii  radio  com- 
munications between  the  United  Stat(»s  and  other 
countries.  During  the  year  1948  Respondent  pur- 
chased communications  equipment  vahied  at  ap- 
proximately $50,000,  about  50  per  cent  of  which  was 
shipped  into  the  State  where  used  from  other  States 
of  the  United  States.  During  the  same  year  Re- 
spondent received  revenue  in  excess  of  $250,000 
for  its  services  in  transmitting  messages  to  and 
from  continental  United  States  and  other  parts 
of  the  world. 

Respondent  admits  that  it  is  engaged  in  interstate 
commerce  within  the  meaning  of  the  Act. 

II.     The  Labor  Organization  Involved 

The  A.C.A.  is  a  labor  organization  admitting  to 
membership  employees  of  Respondent.  It  is  affili- 
ated with  the  Congress  of  Industrial  Organizations. 

III.     The  Alleged  Unfair  Labor  Practices 

A.     The  Alleged  Discriminatory  Discharges 

1.     Charles  Jones 

Jones  first  came  to  work  for  Respondent  on 
February  22,  1947.  At  the  time  of  his  discharge 
on  January  21,  1949,  he  was  working  as  an  auto- 
matic painter  operator  under  the  supervision  of 
Leo  Bash,  chief  operator.  Before  entering  Resj)ond- 
ent's  employ  Jones  had  had  about  30  years  ex])eri- 
ence  in  the  communications  field,  much  of  it  as  an 
automatic  printer  operator  and  point  to  point  opei- 


28  National  Labor  Relutions  Board 

ator,  although  on  machines  different  from  those 
used  by  Respondent.  During  the  time  he  was  em- 
l)loyed  by  Respondent  Jones  punched  on  all  the  cir- 
cuits in  the  operating  room,  including  the  Manila 
and  Shanghai  units.  Most  of  his  work,  liowever, 
was  on  the  Shanghai  circuit  to  which  lie  was  trans- 
ferred from  the  Manila  circuit,  at  his  ow^n  request, 
shortly  after  coming  to  work. 

Jones  was  a  member  of  x\.C.A.  when  he  was  em- 
ployed by  Respondent,  and  continued  his  activities 
in  behalf  of  that  organization  thereafter.  A  pre- 
viously executed  contract  between  Respondent  and 
A.C.A.  expired  on  August  15,  1948,  and  no  new 
contract  was  entered  into.  The  Respondent,  how- 
ever, continued  in  effect  most  of  the  substantive 
provisions  of  the  contract  respecting  wages,  hours, 
and  working  conditions.  Jones  was  a  memlx^r,  along 
with  other  employees,  of  the  A.C.A. 's  Grievance 
Committee  which  conducted  negotiations  for  a  new 
contract  and  in  addition  discussed  grievances  with 
management  in  accordance  with  the  procedure  out- 
lined in  the  contract.  He  was,  in  addition,  one  of  8 
shop  stewards  among  the  approximately  20  union 
memb(M-s  in  Respondent's  operating  room.  Jones' 
activity  in  the  Union  was,  of  course,  well  known  to 
Res])ondent. 

In  January,  1949,  Jones  bid  for  and  obtained  a 
transf(^r  to  the  noon  to  8  p.m.  watch,  starting  on 
January  17.  TTis  work  assignments  on  this  watch 
were  the  usual  ones  and  included  the  relief  of 
()th(M-  opci'ators  during  their  lunch  j)eriods,  and 
other    niis('('llan('(»ns    woi'k    until     [  :'M)    p.m.     From 
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that  time  until  the  close  of  the  watch  at  8  p.m.  he 
punched  messages  on  the  Manila  circuit.  This  cir- 
cuit is  financially  Respondent's  most  important  one 
and  carries  the  heaviest  traffic.  It  is  busiest  during 
the  hours  Jones  was  assigned  to  it  because  it  covers 
the  close  of  business  in  San  Francisco,  when  the 
greatest  number  of  messages  are  filed,  and  the  open- 
ing of  business  in  Manila  w^hen  speedy  delivery  of 
messages  is  of  prime  importance.  On  Jones'  pre- 
vious watch  he  had  punched  for  the  most  ])art  on 
the  Shanghai  circuit  where  speed  in  punching, 
though  desirable  as  always,  was  not  of  first  im- 
portance. 

On  January  19,  Bruce,  not  a  member  of  A.C.A., 
called  Bash's  attention  to  a  form  that  Jones  was 
using  in  transmitting  certain  messages  on  the  Manila 
circuit  which  was  different  from  the  form  currently 
used  by  Respondent.  Bash  immediately  took  the 
matter  up  with  Jones  and  directed  him  to  use  the 
correct  form  thenceforth,  which  Jones  did.  On 
the  following  day,  January  20,  Jones  re-oi)ened  the 
discussion  about  the  form  with  Bash,  and  remarked 
that  he  had  concluded  that  Bash  was  going  to  ^^pick 
(his)  work  to  pieces"  and  that  he  did  not  intend 
to  put  up  with  it.  Later  the  same  day,  Bash  and 
Jones  had  another  conversation  in  which  Jones 
called  Bi-uce  a  '*fink"  and  objected  to  her  having 
gone  to  Bash  instead  of  directly  to  him  about  the 
form  he  had  used.  Bash  objected  to  the  apj^lication 
of  this  term  to  Bruce  and  a  discussion  took  place 
during  which  Jones  accused  Bash  of  having  called 
liini  a  Communist,  to  which  Bash  replied  that  he 
only  called  Jones  a  '* fellow  traveler."    The  argu- 
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inent  was  heatc^d  and  blows  were  narrowly  averted 
Just  ])rior  to  Jones'  time  to  punch  on  the  Manila 
circuit  that  afternoon,  James  McDowell,  Jones'  im- 
mediate supervisor,  reported  to  Bash  that  unless 
Jones  improved  his  speed  McDowell  would  have  to 
have  an  additional  operator  assigned  to  that  circuit. 
Bash  then  approached  Jones  and  told  him  that  his 
work  was  not  satisfactory  so  far  as  its  quantity 
was  concerned,  that  he  w^ould  have  to  pimch  faster, 
and  that,  instead  of  transmitting  on  the  Manila  cir- 
cuit that  evening,  he  was  being  assigned  to  the 
Shanghai  circuit  on  the  same  watch  for  about  2 
weeks^  where  he  was  to  practice  punching  during 
his  idle  moments.  Jones,  according  to  his  own  testi- 
mcmey,  told  Bash  that  he  considered  the  order  to 
practice  an  insult,  and  that  he  was  punching  as  fast 
as  he  could  and  keep  up  with  his  usual  standard. 
IJy)on  Bash's  asking  him  if  he  would  comply  with 
the  order  to  practice  while  on  the  Shanghai  circuit 
Jones  replied  flatly  that  he  would  not.  Bash  left 
Jones  and  prepared  a  report  of  the  incident  to 
James  McPherson,  assistant  manager,  while  Jones 
took  over  the  Shanghai  circuit.  Jones  admitted, 
wliilc  testifying,  that  he  did  not  practice  while  on 
tlic  circuit,  ;is  Bash  had  directed  him  to  do. 

Jones'  place  on  the  Manila  circuit  was  taken  by 
Malcolm    Parks,   chairman   of  the  shop  committee. 


^ 


^Jones'  testimony  is  silent  as  to  the  length  of  time 
he  was  to  s])eiul  on  the  Slmngliai  circuit,  and  tlie 
finding  that  it  was  for  about  2  weeks  is  based  upon 
Bash's  testimony,  which  the  undersigned  credits  on 
this  point. 
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for  the  A.C.A.,4  who  was  transferred  for  that  pur- 
{)Osed  from  the  Shanghai  circuit. 

On  the  following  morning,  January  21,  Bash  con- 
ferred in  person  with  McPherson,  told  him  that  he 
could  not  '^take  if  any  longer  from  Jones,  and  that 
if  he  were  not  disciplined  he,  Bash,  would  resign  as 
chief  operator.  Later  during  that  morning,  u])on 
reporting  for  work,  Jones  was  called  to  McPher- 
son's  office  where  McPherson  asked  Jones  if  it  was 
true  that  he  refused  to  practice  punching  on  the 
Shanghai  circuit  as  ordered  by  Bash,  and  Jones 
replied  that  it  was,  repeating  as  the  reason  for  his 
refusal  that  the  order  was  intended  only  as  an  ^  in- 
sult." Jones,  together  with  Rudolph  Niemi,  who  was 
present  as  the  former's  representative,^  told  Mc- 
Pherson that  Respondent  w^as  about  to  discharge 
the  wrong  man,  that  Bash  w^as  causing  all  the 
'"trouble"  in  the  operating  room,  and  that  he  should 
be  discharged  instead  of  Jones.   McPherson  then  in 


'^This  finding  is  based  upon  Bash's  testimony  that 
upon  transferring  Jones  to  the  Shanghai  circuit  he 
told  him  to  tell  Parks  to  come  over  to  the  Manila 
circuit.  The  testimony  of  both  Jones  and  Pai'ks  is 
silent  on  this  point,  but  it  seems  a  reasonable  in- 
ference that  Bash's  order  was  complied  with  in  this 
respect,  and  that  Parks  filled  in  foi*  Jones  on  th(» 
Manilla  circuit.  There  was  no  difference  in  pay 
between  the  two  circuits. 


^Respondent's  practice  was  to  permit  an  enij)lovee 
with  a  grievance  to  be  represented  by  s(mie  other 
emf)loyee  in  lieu  of  a  union  re])7'esentative,  as  had 
been  the  case  before  the  expiration  of  the  1947  vo]]- 
tract. 
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formed  Jones  that  bis  employment  was  terminated. 
Conclusions  as  to  Jones'  Discharge 

Respondent  advances  as  its  reason  for  discharging 
Jones  that  he  was  insubordinate  in  refusing  to  prac- 
tice on  the  Shanghai  circuit  as  ordered  to  do  by 
Bash.  The  General  Counsel's  contention  is  that  he 
was  discharged  because  of  his  union  activity.  If 
this  contention  is  to  be  upheld  it  would  have  to  be 
on  the  theory  that  Jones'  refusal  to  comply  with 
Bash's  order  was  only  the  pretext  for  his  discharge, 
oi"  that  it  was  intended  to  provoke  Jones  into  a 
breach  of  plant  discipline.  The  seriousness  of  the 
refusal,  in  and  of  itself,  as  affecting  discipline  can 
hardly  be  denied. 

There  is  no  substantial  evidence  in  the  record 
that  Bash's  direction  to  Jones  was  prompted  by 
anything  else  than  legitimate  business  considera- 
tions. Jones'  own  reason  for  his  refusal  to  obey 
Bash's  instructions  was,  and  is,  simply  that  he  was 
punching  at  as  great  a  speed  as  was  consistent  with 
accuracy,  and  that  he  was  ** insulted''  by  Bash's 
oi'der  to  practice  during  his  spare  time  on  the 
Shanghai  circuit.  Bash's  reasonableness  in  so  in- 
structing Jones  is  not  in  issue,  except  to  the  extent 
that  a  clearly  unreasonable  direction  might  argue 
that  Respondent  was  motivated  by  other  consider- 
ations, to  wit,  Jones'  activity  on  behalf  of  the  A.C.A. 
However,  it  should  be  borne  in  mind  that  Jones 
had  been  on  the  noon  to  8  p.m.  watch,  wjicrc  his 
time  was  devoted  mainly  to  the  important  Manil.i 
ciT'cnit,  for  only  n  few  days,  and  that  \\  miuht  rea- 
sonably  be  ex])(*cte(l   tlial    liis    ])nin*liinLr   wonld    not 
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be  as  satisfactory  as  it  had  been  on  his  previous 
watch  where  he  had  worked  principally  on  the  less 
important  Shanghai  circuit.  Moreover,  Jones'  trans- 
fer to  the  Shanghai  circuit  was  stated  to  be  for 
only  2  weeks,  and  it  in  no  sense  represented  a  demo- 
tion. If  Bash  meant  to  discriminate  against  Jones 
because  of  his  activity  in  behalf  of  the  A.C.A.  it  is 
hardly  likely  that  he  would  have  transferred  Parks 
from  the  Shanghai  circuit  to  take  Jones'  place  on 
the  Manila  circuit.  Parks  was  shop  chairman  for 
the  A.C.A.  and,  if  anything,  more  active  on  behalf 
of  that  organization  than  Jones. 

It  is  clear  from  the  record  that  Bash,  whether 
correctly  or  not,  viewed  the  A.C.A.  as  an  organiza- 
tion influenced  by  Communists,  and  Jones  himself 
as  a  '^fellow  traveler. "^  Respondent  similarly,  it  is 
evident  from  the  entire  record,  did  not  intend  to 
deal  with  the  A.C.A.  if  it  could  be  avoided,  or  at 
least  until  it  had  filed  the  affidavits  required  by  the 
Act.  It  is  manifest  that  these  considerations  led  to 
a  very  considerable  hostility  by  Bash  toward  Jones, 
and  it  is  conceivable  that  they  may  have  influenced 
Respondent  in  discharging  him.  It  would  seem  as 
much  beside  the  point,  however,  to  speculate  to  what 
extent  they  may  have  motivated  Bash,  as  it  would  be 
to  speculate  whether  Jones  or  the  A.C.A.  may  have 
intended  to  disrupt  and  impede  Respondent's  opera- 
tions so  as  to  render  it  more  amenable  to  recognizing 
the  A.C.A.  as  the  employees'  bargaininc:  re])r(»sriita- 
tive,  as  it  had  previously  been. 


^'HaslTs   antipathy   to   the   A.C.A.    is   hereinafter 
moT-e  fnllv  discussed. 
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The  fact  is  that  Jones  flatly  and  admittedly  dis- 
obeyed an  order  which  on  its  face  was  not  only 
legitimate  but  reasonable.  Neither  the  order  itself 
nor  Respondent's  enforcement  of  it  by  discharging 
Jones  is  shown  by  substantial  evidence  to  have  been 
motivated  by  Respondent's  dislike  of  the  A.C.A.  or 
Jones  part  in  its  activities,  and  the  undersigned 
finds  that  they  were  not. 


2.     The  Strike  in  the  Operating  Room  and 
The  Discharge  of  the  Strikers 

Jones'  discharge  by  Respondent  had  an  immedi- 
ate repercussion.  Jones  went  from  McPherson's 
office  to  a  meeting  of  the  A.C.A.  scheduled  at  1 :30 
p.m.  for  members  on  the  4  p.m.  to  midnight  shift. 
At  this  meeting  the  members  voted  to  protest  Jones' 
discharge  to  management.  Accordingly,  at  approxi- 
mately 4:30  p.m.,  Jones  and  Parks  returned  to  the 
oi)erating  room  where  Parks  demanded  of  Bash 
that  Jones  be  reinstated.  Bash  replied  that  he  him- 
self had  not  discharged  Jones.  The  A.C.A.  mem- 
bers then  on  w^atch,  whose  names  are  included  in 
the  caption  hereof,  left  their  circuits  and  joined 
the  group  consisting  of  Bash,  Jones,  and  Parks. 
A  general  discussion  followed  during  which  Bash 
w^as  told  that  he  '* couldn't  get  away  with"  discharg- 
ing Jones.  Bash  told  the  operators  to  go  back  to 
their  circuits,  but  instead  they  sat  around  in  tiie 
operating  room  leaving  the  circuits  unmanned. 
Bash  informed  McPherson  of  the  situation  and 
McPherson  took  it  u])  with  Boatwright,  Respond- 
ent's  president.    Shortly  after  5  \).m.    I^asli,   upon 


a 
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orders  from  McPherson,  again  asked  each  of  tlie 
operators  to  return  to  his  circuit.  Eadi  I'eplied,  in 
substance,  that  he  would  do  so  only  when  Jones 
was  reinstated  in  his  job.  In  accordance  with  Mc- 
Pherson's  instructions  Bash  then  told  the  group 
that  they  were  discharged. 

Following  this  the  employees  went  to  McPher- 
son^s  office.  In  reply  to  McPherson's  inquiry  as  to 
Avhether  they  were  going  to  return  to  work,  and  his 
statement  that  their  jobs  were  waiting  foi'  them,  he 
was  told,  as  Bash  had  been,  that  they  would  not 
work  until  Jones  was  put  back.  During  the  con- 
versation the  employees  urged  that  Respondent  dis- 
charge Bash,  instead  of  Jones,  which  McPherson 
i*efused  to  do,  again  urging  them  to  return  to  work. 
The  employees  repeated  their  demand  that  Jones 
be  reinstated  as  a  condition  of  their  resmuing  work, 
and  McPherson  told  them  that  they  were  discharged. 

Another  meeting  of  the  A.C.A.  took  place  that 
evening,  attended  by  those  members  on  the  8  a.m. 
to  4  p.m.  and  midnight  to  8  a.m.  watches,  as  well 
as  those  employees  on  the  4  p.m.  to  midnight  watch 
who  had  just  been  discharged.  It  was  decided  that 
another  protest  would  be  lodged  with  management 
by  the  night  shift  during  the  change  of  wat-ch. 
Shortly  after  midnight  Parks,  this  time  accompanied 
by  Albert  Hinde,  one  of  the  previously  discharged 
operators,  approached  Bash  and  the  events  of  th(^ 
afternoon  repeated  themselves.  The  A.C.A.  o])er- 
ators  on  the  night  watch  left  their  circuits  and 
joined  the  group  around  Bash.  Parks,  as  spokes- 
man, re])eated  the  protest  as  to  Jones'  discharge, 
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and  I>asli  answered  that  the  matter  was  «jut  of  his 
hands.  The  operators  made  it  clear  that  none  of 
them  would  return  to  work  until  and  unless  Jones 
was  reinstated.  Upon  Bash's  failure  to  give  any 
such  assurance,  the  operators  sat  around  the  of)or- 
ating  room  as  had  tlie  group  in  the  afternoon.  I^e- 
spondent  manned  some  of  the  circuits  \\'\i\\  super- 
visors and  a  few  o])erators  from  the  day  shift.  Some- 
what later,  Bash  told  the  grouj)  of  operators  that 
they  w^ere  discharged  and  ordered  them  to  leave  the 
premises,  which  they  did. 

3.     The  Discharge  of  Guerrero,  Wheeler,  and 
Friend^^ 
(a)      Paul  Guerrero 

On  Saturday  evening,  January  22,  the  day  fol- 
lowing the  above  events,  Paul  Guerrero,  an  oper- 
ator on  the  day  watch,  had  a  friend  tele])hone  the 
operating  room  that  he  could  not  report  to  work  at 
8  a.m.  Sunday,  January  23,  his  next  day  to  woi'k, 
because  of  illness.  When  Bash  came  on  duty  Sun- 
day afternoon  he  telephoned  Guerrero  to  confirm 
the  reason  for  his  absence  and  was  t(^ld  hy  Guer- 
rero that  he  had  a  cold.  Hash  told  him  to  report 
for  duty  inunediately  and  that  he  would  be  sent 
home  if  Bash  w^as  satisfied  lie  was  sick.  Guerrero, 
however,  did  not  report  for  duty  until  8  a.m.  on 
Monday,  January  24.  Fpon  his  aiiival  Hasli  asked 
Guerrero    for    a    doctor's   certificate    attesting    his 


^*  Guei'rero  and  Wheeler  were  ofT  duty  (»n  b'l'iday, 
January  21. 
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illness  the  previous  clay,  and  \vh(»n  Guerrero  stated 
that  he  had  none  Bash  discharged  him. 

The  undersigned  finds  it  unnecessary  to  discuss 
the  evidence  as  to  whether  a  doctor's  certificate 
was  generally  required  of  employees  when  absent 
because  of  sickness.  Guerrero  was  an  evasive  and 
unconvincing  witness,  and  the  undersigned  does  not 
regard  his  testimony  that  he  was  sick  as  credible. 
He  admitted  while  testifying  that  he  was  at  the 
A.C.A.  meeting  the  evening  before  his  claimed  ill- 
ness of  Saturday,  that  the  telephone  call  to  the 
operating  room  at  Saturday  evening  w^as  made  from 
his  bedside,  and  that  he  was  not  too  sick  to  have 
telephoned  himself,  stating  that  he  didn't  know  why 
he  had  not  done  so  except  that  it  was  more  *^  con- 
venient" to  have  a  friend  call. 

It  is  likely  that  Guerrero  wished  to  appear  to 
support  the  other  members  of  the  A.C.A.  in  their 
protest  by  not  reporting  for  work,  and  that  his 
illness  was  only  diplomatic.  But  whatever  Guer- 
rero's motives.  Bash  was  justified  in  believing  tiiat 
he  was  feigning  illness,  and  that  he  was  aligning 
himself  with  his  fellow  A.C.A.  members  in  going  on 
strike. 

(b)     Leslie  Wheeler 

On  Sunday  evening,  January  23,  Bash  telephoned 
Leslie  Wheeler,  an  operator  on  the  midnight  to  S 
a.m.  w^atch.  Bash's  testimony  is  that  he  asked 
Wheeler  whether  he  w^as  coming  to  work  that  eve- 
ning as  usual,  urging  him  to  do  so,  and  that  AVheeler 
said  that  he  would  be  in.  Wheeler's  testimony  is 
that  Bash  told  him,  in  effect,  that  he  was  discharged 
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along  witli  the  otliers.  Tlie  undersigned  finds  that 
Bash's  testimony  on  this  point  is  in  accord  with  the 
facts,  and  that  Wheeler  should  have  understood 
that  his  job  was  open  to  him  if  he  wanted  it,  but 
that  instead  he  preferred  to  support  his  fellow  em- 
ployees. There  would  seem  to  have  been  no  point 
in  Bash's  telephoning  Wheeler  unless  it  was  for 
the  purpose  of  asking  him  to  come  to  work.  More- 
over, both  Bash  and  Wheeler  testified  that  the 
former  reminded  Wheeler  that  he  was  colored,  and 
**had  two  strikes  on  him"  for  this  reason.  There 
seems  no  reason  to  doubt  Bash's  testimony  that  he 
meant  it  would  be  more  diflfieult  for  Wheeler  than 
for  other  employees  to  obtain  another  job,  and  is 
consistent  with  Bash's  urging  him  to  keep  the  one 
he  had. 

Wheeler,  however,  appears  to  have  changed  his 
mind  and  showed  up  in  the  operating  room  at  8  a.m. 
on  Monday,  at  the  end  of  his  usual  watch,  about 
the  same  time  that  Guerrero  and  Lillie  Friend,  an 
operator  whose  discharge  is  next  discussed,  arrived. 
He  was  met  by  Bash  who  reminded  him  that  he  was 
supposed  to  have  reported  at  midnight  on  his  cir- 
cuit. The  record  is  silent  as  to  what  Wheeler  re- 
sf)()nded.  Bash,  however,  told  Wheeler  he  was  dis- 
(•liarired.*7 


"^A  few  days  later.  \\liil(^  nii  flu*  picket  line,  hotli 
(luerrcro  and  Wheeler  i-eceived  telegrams  from  Re- 
s})on(leiit  saying  that  it  wished  to  i-evicw  the  t\V(» 
dischai-ges,  and  requesting  them  to  see  McPhei'son. 
Both  inTiored  the  imitation. 
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(c)     Lillie  Friend 

At  8  a.m.  on  Monday  morning,  January  24, 
Friend,  an  operator  on  the  day  shift,  reported  for 
her  first  scheduled  watch  following  the  happenings 
of  the  previous  Friday.  As  has  been  stated,  she  ar- 
rived at  the  operating  room  at  the  same  time  as 
Guerrero  and  Wheeler.  Bash  asked  Friend  to  go 
to  work  and  a  conversation  ensued  in  which  Friend 
accused  Bash  of  being  unreasonable  in  having  dis- 
charged Jones  and  the  other  operators,  and  made  it 
plain  that  she  supported  the  others  in  their  protest. 
Bash  told  her  that  she,  too,  was  discharged. 

Conclusions 

It  is  abundantly  clear  from  the  record  that  the 
concerted  action  of  the  charging  parties  excepting 
Jones,  in  refusing  to  perform  their  work  until 
Jones  was  reinstated,  constituted  a  strike.  Inas- 
much as  Jones'  discharge  has  been  found  not  to 
have  been  occasioned  by  his  activities  on  behalf  of 
the  A.C.A.  but  by  legitimate  business  reasons,  it 
follows  that  the  strike  of  the  other  employees  in 
protest  was  not  an  unfair  labor  practice  strike.  It 
is  clear  that  any  or  all  of  them  could  have  had  their 
jobs  back  at  any  time  before  they  were  filled  by  new 
employees.  It  is  not  in  dispute  that  the  strike  is 
still  in  effect,  that  there  has  been  no  request  for 
reinstatement  following  the  strike,  and  that  Re- 
spondent has  filled  the  strikers'  jobs  with  other 
and  j)ermanent  employees.  In  these  circumstances, 
and  under  familiar  decisions  of  the  Board,  Respond- 
ent is  not  obligated  now  to  reinstate  the  strikers. 
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B.     OtlioT  Alleged  Interference,  Restraint, 
And  Coercion 

Sylvia  Pottle  was  a  service  clerk  on  the  4  p.m. 
to  midnight  shift,  and  one  of  those  who  partici- 
pated in  the  protests  of  Jones'  discharge  on  Janu- 
ary 21.  Shortly  after  5  o'clock  that  afternoon,  after 
the  group  surrounding  Bash  had  broken  up.  Bash 
followed  Pottle  and  Pauline  Smith,  a  traffic  clerk, 
to  the  locker  room  and  engaged  the  former  in  con- 
versation. Bash,  a<3Cording  to  Pottle's  testimony, 
supported  in  all  essentials  by  that  of  Smith,  told 
Pottle  that  he  *'felt  terrible"  about  the  incidents 
of  that  afternoon,  but  that  she  was  *^  backing  the 
wrong  union,"  to  which  Pottle  replied  that  she  did 
not  think  so.  Bash  went  on  to  say,  according  to 
Pottle,  that  Respondent  had  **to  get  rid  of  the  Com- 
munists," that  the  A.C.A.  would  never  come  back 
into  the  plant,  and  that  if  Pottle  was  wise  she  would 
^q{  out  of  the  A.C.A.  'Svhile  the  getting  was  good."" 
Bash  testified  that  he  did  not  recall  having  this 
conversation.  The  imdersigned  found  Pottle  and 
Smith  to  be  credible  witnesses,  and  accepts  \\\v\v 
testimony  as  true. 

Both  Pottle  and  Bash  testified  that  the  lattf^r 
telephoned  Pottle  on  the  night  of  Jaiiuai-y  2!^  (liii-iiiij: 
w^hich  Bash  read  to  Ikm-  his  rej^ort  to  ^foPherson 
previously  referred  to,  describing  Jones'  recalci- 
trance, and  sought  her  approval  of  it.  Accordinc:  to 
Pottle  the  conversation  lasted  40  miTiutes.  She 
testified  to  it,  m  part,  as  follows: 

Q.     Well,  as  best  you  recall  it.  what  be  said 
and  what  you  said. 

A.     ...  He  says,  ''li  I  knew  .  .  .  that  this 
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letter  would  have  caused  such  a  bombshell,''  he 
says,  ''I  never  would  have  submitted  it  in  the 
first  place/' 

Q.     What  did  you  say  to  that? 

A.  I  said,  *^Leo,  that  is  the  trouble  with  you, 
you  are  so  hotheaded,  you  do  things  before 
you  think/'  I  says,  ''That  is  what  has  been 
the  trouble  right  along."  He  said,  ''I  know  it," 
he  said,  ''I  realize  that,"  and  he  says,  but  he 
says,  ''It  just  had  to  come  to  a  head  some- 
time .  .  .  ." 

.  .  .  "Well,"  I  says,  "I  think  T  have  a  general 
idea  of  what  it  was  all  about,  I  think  the  Com- 
pany was  going  to  start  with  Chuck  Jones  and 
go  right  down  the  line." 

He  says,  "You  have  a  general  idea." 

Bash,  although  admitting  while  testifying  that  he 
told  Pottle  that  the  A.C.A.  should  have  signed  the 
non-Communist  affidavits  required  by  the  Act,  and 
otherwise  criticized  the  A.C.A. ,  stated  that  he  did 
not  recall  having  said  that  the  trouble  '^had  to 
come  to  a  head  sometime,"  and  denied  that  he  said 
in  response  to  Pottle's  statements  concerning  start- 
ing the  discharges  with  Jones,  that  she  "had  the 
general  idea." 

The  entire  record  shows  Bash  to  be  of  an  excit- 
able and  undiplomatic  temperament,  albeit  the  un- 
dersigned did  not  find  him  generally  unreliable  as 
a  witness.  The  statements  attributed  to  him  by 
Pottle  who  impressed  the  undersigned  favorably, 
i\r('  ill  keeping  with  his  excitability,  hi^.  dislike  of 
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the  A.C.A.,  and  his  willingness  to  use  any  stigma 
to  beat  a  dogma.  The  undersigned  finds  that  he 
made  the  statements  in  substance  as  testified  to  by 
Pottle. 

Nevertheless,  the  undersigned  does  not  find  Bash's 
statements  to  Pottle  either  in  the  locker  room  or 
over  the  telephone  to  be,  in  the  circumstances  of 
this  case,  violative  of  the  Act.  His  statement  that 
Pottle  should  get  out  of  the  A.C.A.  ^*while  the 
getting  is  good,"  is  equivocal  and  does  not,  in  the 
undersigned's  view,  constitute  or  imply  a  ** threat 
of  reprisal  or  force  or  promise  of  benefit"  pro- 
scribed by  Section  8  (c)  of  the  Act. 

With  respect  to  his  telephone  conversation  with 
Pottle,  his  statement  that  she  '^had  (the)  general 
idea"  was  in  acquiescence  to  Pottle's  own  sug- 
gestion that  it  was  the  Respondent's  intention  to 
discriminate  against  A.C.A.  members  generally.  It 
has  been  found  above  that  such  was  not,  in  fact, 
Respondent's  purpose  in  discharging  Jones,  and 
while  this  does  not  in  the  usual  circumstances  ex- 
culpate a  supervisor  in  making  a  statement  to  that 
effect,  whether  true  or  not,  it  does  tend  to  emphasize 
the  fact  that  the  suggestion  that  Jones  was  dis- 
criminated against  did  not  originate  with  Bash,  but 
with  Pottle.  He  finds  that  Bash's  statements  to 
Pottle  were  not  violative*  of  the  Act.^ 


^In  the  same  category  are  other  statenunits  of 
Bash  which,  although  hostile  to  the  A.C.A.,  do  not 
contain  a  tlireat  of  i*e])]'isal  or  force,  or  promise*  of 
benefit,  such  as  those  testified  to  bv  Lorraine 
Conger  and  Daniel  Scheaffer,  to  the  effect  that  if 
they  insisted  on  tying  themselves  to  "the  Commu- 
nist kite"  they  "could  sink  with  it."  The  record 
reflects  various  statements  by  Bash  of  this  natni-e. 
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Conclusions  of  Law 

1.  American  Communications  Association,  affili- 
ated with  the  Congress  of  Industrial  Organizations, 
is  a  labor  organization  within  the  meaning  of  Sec- 
tion 2  (5)  of  the  Act. 

2.  Respondent,  Globe  Wireless,  Ltd.,  is  engaged 
in  commerce  within  the  meaning  of  Section  2  (6) 
and  (7)  of  the  Act. 

3.  Respondent,  Globe  Wireless,  Ijtd.,  has  not  en- 
gaged in  any  unfair  labor  practices  within  the 
meaning  of  the  Act. 

Recommendations 

Upon  the  basis  of  the  foregoing  findings  of  fact 
and  conclusions  of  law,  and  upon  the  entire  record 
in  the  case,  the  undersigned  recommends  that  the 
complaint  herein  be  dismissed. 

As  provided  in  Section  203.46  of  the  Rules  and 
Regulations  of  the  National  Labor  Relations  Board 
any  party  may,  within  twenty  (20)  days  from  the 
date  of  service  of  the  order  transferring  the  case 
to  the  Board,  pursuant  to  Section  203.45  of  said 
Rules  and  Regulations,  file  with  the  Board,  Wash- 
ington 25,  D.  C,  an  original  and  six  copies  of  a 
statement  in  writing  setting  forth  such  exceptions 
to  the  Intermediate  Report  to  any  other  part  of 
the  record  or  proceeding  (including  rulings  upon 
all  motions  or  objections)  as  he  relies  upon,  to- 
gether with  the  original  and  six  copies  of  a  brief  in 
support  thereof;  and  any  party  may,  witliiii  the 
same  period,  file  an   original   and   six  copies  of  a 
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brief  in  siii)j)ort  of  the  Intermediate  Report.  Im- 
mediately upon  the  filing  of  such  statement  of  ex- 
ceptions and/or  briefs,  the  party  filing  the  same 
shall  serve  a  copy  thereof  upon  each  of  the  other 
parties.  Statements  of  exceptions  and  briefs  shall 
designate  by  precise  citation  the  portions  of  the 
record  relied  upon  and  shall  be  legibly  printed  or 
mimeographed,  and  if  mimeogi^aphed  shall  be  double 
spaced.  Proof  of  service  on  the  other  i)arties  of 
all  papers  filed  with  the  Board  shall  be  promptly 
made  as  required  by  Section  203.85.  As  further  pro- 
vided in  said  Section  203.46  should  any  party  de- 
sire permission  to  argue  orally  before  the  Board, 
request  therefore  must  be  made  in  writing  to  the 
Board  within  ten  (10)  days  from  the  date  of  service 
of  the  order  transferring  the  case  to  the  Board. 

In  the  event  no  Statement  of  Exceptions  is  filed 
as  provided  by  the  aforesaid  Rules  and  Regulations, 
the  findings,  conclusions,  recommendations,  and  rec- 
ommended order  herein  contained  shall,  as  provided 
in  Section  203.48  of  said  Rules  and  Regulations,  be 
adopted  by  the  Board  and  become  its  findings,  con- 
clusions, and  order,  and  all  objections  thereto  shall 
be  deemed  waived  for  all  purposes. 

Dated  at  Washington,  T).  C,  this  28th  day  of 
October,  1949. 

/s/  HORACE  A.  RUCKEL, 

Trial  Exnniiiior. 
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[Title  of  Board  and  Cause.] 

STATEMENT  OP  EXCEPTIONS  TO  INTER- 
MEDIATE REPORT  OP  THE  TRIAL 
EXAMINER 

Now  comes  Globe  Wireless  Ltd.,  Respondent  in 
tlie  above  entitled  matter,  and  files  the  following 
exceptions  to  the  intermediate  report  dated  Octo- 
ber 28,  1949,  with  the  National  Labor  Relations 
Board. 

Respondent  asserts  that  the  factual  conclusions 
stated  in  III  (A)  of  the  Trial  Examiner's  report  are 
correct,  as  is  his  conclusion  that  the  conversations 
referred  to  III(B)  involved  no  illegal  element.  It 
further  asserts  that  the  record  fully  supports  his 
conclusion  that  Respondent  has  engaged  in  no  un- 
fair labor  practices  within  the  meaning  of  the  Act. 

However,  Respondent  files  this  statement  of  ex- 
ceptions to  the  Trial  Examiner's  report  in  order 
to  preserve  its  rights  in  view  of  the  provisions  of 
Section  203.46(b)  of  the  Rules  and  Regulations  of 
the  Board.  The  intermediate  report  fails  to  include 
findings  of  facts,  required  from  the  record,  that 
further  support  the  conclusions  of  the  Trial  Ex- 
aminer. It  also  includes  statements  in  the  findings 
of  fact  somewhat  suggestive  of  impropriety  in  Re- 
spondent's actions  and  that  are  erroneous  and  with- 
out suppoi-t  in  the  record;  these  errors  are  imma- 
terial and  not  prejudicial  so  long  as  the  conclusions 
of  the  intermediate  report  are  .sustained.    We  call 
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these  errors  to  the  attention  of  the  Board  so  that 
it  will  be  aware  of  the  true  facts  should  exceptions 
to  the  conclusions  of  the  Trial  Examiner  be  filed 
with  the  Board.  There  are  also  other  errors,  im- 
material and  not  prejudicial  if  the  Board  does  not 
reconsider  the  conclusions  of  the  intermediate  re- 
port, but  that  may  be  of  significance  should  such 
reconsideration  be  necessary. 

The  following  statement  of  exceptions  is  there- 
fore in  the  nature  of  further  supjDort  for  the 
conclusions  of  the  intermediate  report  and  is  to  indi- 
cate to  the  Board  additional  reasons  why  the  con- 
clusions should  be  adopted  by  the  Board. 

I. 

Exceptions  With  Respect  to  Findings  Made  by  the 
Trial  Examiner 


4.     Respondent  excepts  to  part  of  the  finding  (p. 
5,  lines  23  to  25)  reading  as  follows: 

^^It  is  clear  from  the  record  that  Bash, 
whether  correctly  or  not,  viewed  the  A.C.A.  as 
an  organization  influenced  by  Communists,  and 
Jones  himself  as  a  'fellow  traveler.'^  Respond- 
ent similaiily,  it  is  evident  from  tlie  entire  rec- 
oid  did  not  iiiteud  to  deal  with  the  A.C.A.  if  it 
could  be  avoided,  or  at  least  until  it  had  filed 
the  affidavits  required  by  the  Act.  It  is  mani- 
fest that  these  considerations  led  to  a  very  con- 
siderable hostility  by  Bash  toward  Jones,  and 
it  is  c()]U'eiva))le  tliat  thev  mav  have  influenced 
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Respondent  in  discharging  him.  It  would  seem 
as  much  beside  the  point,  however,  to  speculate 
to  what  extent  they  may  have  motivated  Bash, 
as  it  would  be  to  speculate  whether  Jones  or 
the  A.C.A.  may  have  intended  to  disru])t  and 
impede  Respondent's  operations  so  as  to  render 
it  more  amenable  to  recognizing  the  A.C.A.  as 
the  employees'  bargaining  representative,  as  it 
had  previously  been." 

^' ^Bash's  antipathy  to  the  AC  A  is  hereinafter 
more  fully  discussed." 

and  the  failure  to  find,  instead : 

"It  is  clear  from  the  record  that  Bash, 
whether  correctly  or  not,  viewed  the  1949  A.C.A. 
organization  as  dominated  by  the  Communists, 
and  Jones  himself  as  a  'fellow  traveler'  and 
that  Bash  had  a  burning  hatred  of  Communists 
of  all  types  and  descriptions,  without  any  rela- 
tion to  their  being  in  or  outside  of  labor  or- 
ganizations.^ It  is  manifest  that  these  consider- 
ations led  to  a  very  considerable  hostility  by 
Bash  toward  Jones;  however  such  feeling  was 
not  because  of  Jones'  membership  in  or  activi- 
ties on  behalf  of  the  A.C.A.,  Bash  ha\ing  long 
been  an  active  A.C.A.  member  who  had  been 
discharged  by  Mackay  for  A.C.A.  activity.  It 
is  further  clear  that  Respondent  was  at  this 
time  refusing  to  deal  with  the  A.C.A.  until  cer- 
tification by  the  Board  but  was  advising  its 
employees  that  they  w^ere  entirely  free  to  en- 
gage in   any  legitimate  union   activity.    It   is 
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conceivable  that  union  membership  or  activity 
might  have  influenced  Respondent  in  discharg- 
ing Jones.  It  would  seem  as  much  beside  the 
point,  however,  to  speculate  to  what  extent  they 
may  have  motivated  Bash,  as  it  would  be  to 
speculate  whether  Jones  or  the  A.C.A.  may 
have  intended  to  disrupt  and  impede  Respond- 
ent's operations  so  as  to  render  it  more  amen- 
able to  recognizing  the  A.C.A.  as  the  employees' 
bargaining  representative,  as  it  had  previously 
been.  The  examiner  refused  to  permit  Respond- 
ent to  introduce  evidence  as  to  this  matter  and 
in  connection  therewith  Respondent  offered  to 
prove  that  the  A.C.A.  officials  had  admitted 
facts  showing  it  was  not  the  choice  of  the  ma- 
jority in  the  appropriate  bargaining  unit  in- 
cluding the  San  Francisco  operating  room." 

^^^Bash's  antipathy  to  the  Commmiists  and  his 
feeling  toward  the  1949  A.C.A.  is  hereinafter 
more  fully  discussed." 

5.  Respondent  excepts  to  part  of  the  finding  of 
the  Examiner  (p.  6,  line  50,  and  p.  7,  lines  1  through 
5)  reading  as  follows: 

**When  Guerrero  stated  that  he  had  none. 
Bash  discharged  him,"  and  ''It  is  likely  that 
Guerrero  wished  to  ajopear  to  support  the  othei 
members  of  the  A.C.A.  in  their  protest  by  iiot 
reporting  for  work,  and  that  his  illness  was 
(Hily  diplomatic.  I>nt  wliatevcM-  TiiuM-rero's  mo- 
tives. Bash  was  justified  in  believing  that  he 
was  feiiniins:  illness,  and  that  he  was  alijrniufr 
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himself  with  his  fellow  A.C.A.  meml)ers  in  go- 
ing on  strike." 

and  to  the  failure  to  find,  instead : 

''When  Guerrero  stated  that  he  had  none, 
Bash  advised  him  that  he  was  discharged. 
Guerrero  thereupon  left  the  operating  room  and 
then  joined,  for  the  first  time,  the  group  on 
strike.  Thereafter  Guerrero  failed  and  refused 
to  accept  the  request  of  McPherson,  Bash's 
superior,  that  Guerrero  meet  with  McPherson 
to  review  the  matter  of  such  discharge  and  in- 
dicating Guerrero  would  be  returned  to  work  if 
sufficient  ground  for  discharge  did  not  exist." 
And,  ''Bash  was  justified  in  believing  that 
Guerrero  was  not  ill  and  w^as  not  truthful  in  giv- 
ing illness  as  a  reason  for  not  being  at  work,  and 
Bash  did  so  believe  when  he  told  Guerrero  that 
he  was  discharged.  Guerrero  did  not  join  his 
fellow  A.C.A.  members  in  the  strike  until  after 
Bash  advised  him  that  he  was  discharged." 

6.  Respondent  excepts  to  part  of  the  finding  of 
the  Examiner  (p.  7,  lines  27  through  33)  reading 
as  follows: 

"Wheeler,  however,  appears  to  have  changed 
his  mind  and  showed  uj)  in  the  operating  room 
at  8  a.m.  on  Monday,  at  the  end  of  his  usual 
watch,  about  the  same  time  that  Guerrero  and 
Lillie  Friend,  an  operator  whose  discharge  is 
next  discussed,  arrived.  He  was  met  by  Bash 
who  romiiulod  him  that  he  was  sup])()spd  to  have 
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reported  at  midnight  on  his  circuit.  Tlie  record 
is  silent  as  to  what  Wheeler  resf^onded.  Bash, 
however,  told  Wheeler  he  was  discharged."^" 

'*^A  few  days  later,  wliilc^  on  the  picket  line, 
both  Guerrero  and  Wheeler  received  telegrams 
from  Respondent  saying  that  it  wished  to  re- 
view^ the  two  discharges,  and  reciuesting  them 
to  see  McPherson.  Both  ignored  the  invitation." 

and  to  the  failure  to  fuid,  instead: 

*' Wheeler,  however,  showed  up  in  the  oper- 
ating room  at  8:00  a.m.  on  Monday  at  the  end 
of  the  Avatch  that  he  had  advised  Bash  he  would 
come  in  to  cover.  He  came  in  at  alxmt  the  same 
time  that  Guerrero  and  Lillie  Friend  ai-rived. 
He  was  met  by  Bash  who  reminded  him  that 
he  was  supposed  to  have  reported  at  midnight 
on  his  circuit.  Wheeler  responded  evasively  and 
gave  no  r(^ason  for  his  failure  to  have  reported. 
Thereupon  Bash  told  Wheeler  lie  was  dis- 
charged. Wheeler  thereu])on  left  the  operating 
room  and  then  joined,  for  the  first  time,  the 
grou])  on  strike.  While  on  the  picket  line  that 
aftcM'noon  he  w^as  handed  a  telegram  from  Re- 
si)ondent  requesting  him  to  see  Bash's  superior. 
McPherson,  to  go  over  the  matter  of  discharge^ 
U)V  the  pui'posc  of  returning  liim  to  W(U'k  if 
\hvvo  was  not  good  cause  for  discharge.  Wheeler 
ignored  this  invitation. 

7.  RespondcTit  excepts  to  j)art  of  the  finding  of 
the  Examiner  (]>.  7,  lines  41  to  44)  reading  as  fol- 
low^s: 
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**Bash  asked  Friend  to  i^o  to  work  and  a  con- 
versation ensued  in  which  Friend  accused  Bash 
of  being  unreasonable  in  having  discharged 
Jones  and  the  other  operators  and  made  it  plain 
that  she  supported  the  others  in  their  protest. 
Bash  told  her  that  she  too  was  discharged/' 

and  to  the  failure  to  find,  instead: 

**Bash  asked  Friend  to  go  to  work.  She  then 
responded  at  length  in  discussion  of  the  dis- 
charge of  Jones,  Bash  replied  by  merely  indi- 
cating that  her  job  was  there  and  her  work  was 
there  to  be  performed.  She  left  the  operating 
room  after  Wheeler  and  Guerrero  were  each 
told  that  he  w^as  discharged.  She  joined  the 
picket  line  without  having  been  told  she  was 
discharged  and  did  not  receive  a  telegram  like 
those  sent  Guerrero  and  Wheeler." 

8.  Eespondent  excepts  to  part  of  the  finding  of 
the  Examiner  (p.  8,  lines  8  through  22)  reading  as 
follows : 

'^Sylvia  Pottle  was  a  service  clerk  on  the  4 
p.m.  to  midnight  shift,  and  one  of  those  who 
participated  in  the  protest  of  Jones'  discharge 
on  January  21.  Shortly  after  5  o'clock  that 
afternoon,  after  the  group  surrounding  T>as]i 
had  broken  up,  Bash  followed  Pottle  and 
Pauline  Smith,  a  traffic  clerk,  to  the  locker 
room  and  engaged  the  former  in  conversation. 
Bash,  according  to  Pottle's  testimony,  su])- 
]H»rted  in  all  essentials  by  that  of  Smitli,  told 
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Pottle  that  he  ^felt  terrible'  about  the  incidents 
of  that  afternoon,  but  that  she  Avas  'backing 
the  wrong  union/  to  which  Pottle  rei^lied  that 
she  did  not  think  so.  Bash  went  on  to  say,  ac- 
cording to  Pottle,  that  Respondent  had  'to  ^q\ 
rid  of  the  Communists,'  that  the  A.C.A.  would 
never  come  back  into  the  plant,  and  that  if 
Pottle  was  wise  she  w^ould  get  out  of  the  A.C.A. 
^ while  the  getting  was  good.'  Bash  testified  that 
he  did  not  recall  having  this  conversation.  The 
undersigned  found  Pottle  and  Smith  to  be  credi- 
ble witnesses,  and  accepts  their  testimony  as 
true." 

and  to  the  failure  to  find,  in  lieu  of  the  last  sentence 
quoted  above,  the  following: 

''While  Pottle  and  Smith  were  witnesses  en- 
titled to  considerable  credibility,  their  recollec- 
tion as  to  details  was  not  precise  and  Pottle 
particularly,  w^as  inclined  to  generalizations  and 
to  coloring  testimony  in  her  favor.  Tn  ^iew 
of  the  denial  to  the  Respondent  of  the  use  of 
the  deposition  in  preparation  for  the  hearing 
and  in  view  of  the  avaihibility  to  the  General 
Counsel  of  statements  given  by  Bash  and  others 
in  advance  of  the  hearing  and  before  the  issues 
had  jelled  and  in  view  of  Bash's  credibility  in 
general  and  the  failure  of  the  General  Counsel 
to  indicate  that  any  contrary  expression  had 
been  made  in  Bash's  previous  statement  to  the 
representatives  of  the  General  Counsol's  office, 
and  in  view  of  the  presence  of  Miss  Smith  at 
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the  hearing  while  Miss  Pottle  was  testifying 
over  the  objection  thereto  by  Respondent,  it  is 
concluded  that  the  statements,  if  made,  were  not 
unlawful  and  are  not  admissible  as  evidence  in 
view  of  Section  8  (c)  of  the  Act  and,  at  least, 
in  so  far  as  this  proceeding  is  concerned,  were 
not  made." 

9.    Respondent  excepts  to  part  of  the  finding  of 
the  Examiner  (p.  9,  lines  2  and  3)  as  follows: 

"The  undersigned  finds  that  he  made  the 
statements  in  substance  as  testified  by  Pottle." 

and  not  finding,  instead,  with  respect  to  the  tele- 
phone conversation  of  January  23  (see  p.  8,  line  24 
through  line  3  of  page  9  and  lines  13-22  of  page  9) : 

"Pottle  testified  that  the  gist  of  this  conver- 
sation was  an  apology  from  Bash  to  Pottle  in 
which  he  was  telling  her  that  he  was  sorry  that 
the  matter  had  been  precipitated.  The  record 
shows  that  in  no  way  either  was  it  an  attempt, 
or  had  it  any  tendency,  to  interfere,  restrain 
or  coerce  anyone,  in  exercising  the  rights  guar- 
anteed under  Section  7.  It  was  a  statement  of 
view^s  in  no  way  even  suggesting  any  threat  of 
force  or  reprisal  for  carrying  on  any  action  or 
any  promise  of  rew^ard  for  refraining  or  with- 
drawing from  such  action.  The  statements,  if 
made,  were  not  imlawful  and  are  not  admissible 
as  evidence  in  view  of  Section  8(c)  of  the  Act 
and  so  it  is  concluded  thev  were  not  made." 
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10.  Respondent  excepts  to  part  of  the  finding  of 
the  Examiner  (p.  8,  line  61,  to  p.  9,  line  3  and  p.  9, 
lines  13  to  22,  etc.),  reading  as  follows: 

''The  statements  attributed  to  him  by  Pottle 
who  impressed  the  midersigned  favora])ly,  are 
in  keeping  wdth  his  excitability,  his  dislike  of 
the  A.C.A.,  and  his  willingness  to  nse  any 
stigma  to  beat  a  dogma.  The  undersigned  finds 
that  he  made  the  statements  in  substance  as 
testified  to  by  Pottle.  *  *  * 

''With  respect  to  his  telephone  conversation 
with  Pottle,  his  statement  that  she  'had  (the) 
general  idea'  was  in  acquiescence  to  Pottle's 
own  suggestion  that  it  was  the  Respondent's  in- 
tention to  discriminate  against  A.C.A.  members 
generally.  It  has  been  found  above  that  such 
was  not,  in  fact.  Respondent's  purpose  in  dis- 
charging Jones,  and  while  this  does  not  in  the 
usual  circumstances  exculpate  a  supervisor  in 
making  a  statement  to  that  effect,  w^hether  true* 
or  not,  it  does  tend  to  emphasize  the  fact  that 
the  suggestion  that  Jones  was  dis/^riminated 
against  did  not  originate  with  Bash,  but  with 
Pottle.  He  finds  that  Bash's  statements  to 
JWtle  we7-e  not  violative  of  the  Act." 

and  the  failure  to  find  in  lieu  of  the  foregoing,  as 
follows: 

"Bash,  too,  was  highly  critical  of  all  Commu- 
nists and  a])])aiently  of  the  opinicm  that  the 
A.r.A.  leadershi])  was  controlled  by  the  Com- 
munists.   In  this  conversation.  Bash  expressed 
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his  opinion  that  unions  were  a  good  thing,  that 
the  A.C.A.  had  made  a  mistake  in  not  filing 
the  Comnnuiist  affidavits  and  tliat  it  would  have 
been  recognized  if  it  had  filed  such  affidavits 
and  stated  that  he  was  unhappy  that  his  action 
leading  to  the  discharge  of  Jones  had  led  to  the 
'sitdown  strike'  and  exhibited  a  deep  regret  that 
his  action  had  led  to  it.  But  in  this  conversation 
he  in  no  way  sought  to  coerce,  interfere  with  or 
restrain  Pottle  in  her  actions  or  to  threaten 
Pottle  with  force,  threat  of  reprisal  or  force  or 
promise  of  benefit.  Bash  categorically  denied 
telling  Pottle  she  was  correct  in  her  thought 
that  Respondent  was  going  to  go  down  the  line 
starting  with  Jones.  There  is  no  evidence  as  to 
what  this  meant. 

''In  view  of  the  direct  conflict  in  the  testi- 
mony as  to  wliether  Bash  confirmed  a  state- 
ment by  Pottle  that  she  thought  Respondent 
was  'going  to  start  with  Chuck  Jones  and  go 
right  down  the  line'  and  giving  consideration 
to  the  equivocal  nature  of  this  statement,  par- 
ticularly in  view  of  the  finding  that  Jones  was 
discharged  for  insubordination  in  refusing  to 
improve  the  quantity  of  his  work,  and  in  view 
of  the  availability  of  statements  of  witnesses, 
including  Bash,  to  the  General  Counsel  and  the 
unavailability  of  depositions  to  counsel  for  Re- 
spondent, there  is  no  substantial  evidence  that 
Bash  made  any  statement  to  Pottle  that  Re- 
spondent had  an  intention  to  discriminate 
against  A.C.A.  members  generally."' 
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II. 

Exceptions  With  Respect  to  Relevant  Findings 
The  Examiner  Failed  to  Make 

Respondent  files  the  following  exceptions  to  the 
report  of  the  Examiner,  raising  thereby  his  omis- 
sions to  make  findings  as  to  detailed  and  ultimate 
facts  that  are  fully  established  by  the  record  and 
that  provide  further  su])port  for  the  Examiner's 
conclusions  of  fact  accepted  by  Respondent  and  his 
conclusions  of  law.  Exception  is  hereby  taken  to 
the  Examiner's  failure  to  include  in  his  findings 
the  following: 

1.  Bash  had  for  many  years  been  an  active  and 
militant  member  of  the  A.C.A.,  being  one  of  the 
employees  involved  in  the  Mackay  strike  of  October, 
1935,  and  was  one  of  the  four  striking  operators  in 
San  Francisco  who  refused  to  return  to  work  at 
the  breaking  of  the  Mackay  strike  on  October  8  and 
who  were  eventually  returned  to  work  with  IMackay, 
years  later,  when  the  Board's  order  (1  N.L.R.B. 
201)  was  ordered  enforced  by  the  Supreme  Court, 
304  IT.  S.  333.  Bash  remained  a  meml)er  of  the 
A.C.A.  until  he  took  a  withdrawal  card  u]>on  his 
being  promoted  to  the  position  of  Chief  Operator 
with  Respondent  in  the  latter  part  of  September, 

1947. 

^     *     * 

3.  When  Bash  asked  Jones  to  practice,  Bash 
met  Jones  and  discussed  the  matter  with  him  in 
a  place  where  no  one  could  overhear  tlu^  criticism 
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of  Jones.  In  so  doing,  Bash  used  more  tact  and 
exercised  more  consideration  for  Jones  than  he 
frequently  did  in  dealing  with  employees,  for  the 
record  shows  that  Bash,  without  having  had  any 
intention  of  creating  a  scene  or  of  embarrassing 
Jones,  might  well  have  *' roared''  the  order  to  prac- 
tice aloud  in  the  operating  room.  This  would  have 
meant  that  the  pro-A.C.A.  and  the  anti-A.C.A.  fac- 
tions would  have  heard  it. 


6.  The  charging  parties  who  deserted  their  cir- 
cuits at  approximately  4:30  p.m.  on  January  21  and 
at  approximately  12:30  a.m.  on  January  22,  did  so 
after  they  had  in  the  routine  fashion  relieved  their 
predecessors  on  watch  and  taken  over  the  circuits 
for  their  eight-hour  watch.  Their  subsequent  deser- 
tion, during  their  a<?tive  time  on  watch,  was  in 
direct  and  flagrant  violation  of  the  rules  of  the  re- 
spondent. These  rules  had  been  established,  and 
carefully  publicized  to  Respondent's  employees, 
without  regard  to  possible  concerted  activity,  pro- 
tected or  unprotected,  and  for  the  purpose  of  pro- 
viding for  eflBcient  operations  of  the  company  and 
the  continuous  manning  of  its  circuits  as  required 
by  law  and  for  the  convenience  of  the  public  using 
Respondent's  public  utility  services.  In  August, 
1948,  the  A.C.A.  group  within  the  employ  of  Re- 
s))ondent  deserted  their  circuits  and  prevented  theii* 
operation  while  the  group  sought  to  obtain  assur- 
;'>K-r'<:  ih'Ai  the  employer  would  sign  a  new  agree- 
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a  paid  international  representative  of  the  A.C.A., 
asked  for  their  pay  checks  while  Respondent  was 
advising  the  group  that  all  their  jobs  were  there 
available  for  them,  but  that  Jones  would  not  be 
reemployed  or  Bash  discharged;  the  employees 
thereby  terminated  their  employment  witli  Respond- 
ent. 

11.  In  view  of  the  public  utility  character  of 
Respondent's  business  and  the  nature  of  the  work 
stoppage  and  the  violation  of  non-discriminatory 
rules  by  each  one  participating  therein,  the  action 
of  the  employees  who  went  on  strike  was  not  con- 
certed activity  within  the  protection  of  Section  7 
of  the  Act. 

12.  Guerrero  and  Wheeler  each  quit  his  jol) 
when  he  failed  and  refused  to  respond  to  the  invi- 
tation from  Respondent  for  the  review  of  the  matter 
of  Rash's  telling  him  that  he  was  discharged. 

13.  The  Globe  employees  other  than  Jones  in- 
volved in  this  proceeding  were  engaged  in  concerted 
activity  having  the  unlawful  purpose  of  seeking  to 
require  respondent  to  discriminate  in  favor  of  Jones 
because  of  his  membership  in  the  A.C.A.  and  thus 
to  encourage  membership  in  the  A.C.A.  and  to  dis- 
courage membershi]!  in  the  rival  organization  and 
having  the  unlawful  purpose  of  compelling  Re- 
spondent to  interfere  with,  restrain  and  coerce  the 
em})loyees  wlio  ()])posed  the  A.C.A.  in  their  exercise 
of  ihv'w  I'ight  to  remain  outside  of  the  A.C.A.  or 
to  join  a  riv;<l  lahor  oi'ganization. 
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III. 

Other  Exceptions  to  the  Intermediate  Report 
And  to  the  Proceedings 

1.  Respondent  excepts  to  the  rulings  of  the  Re- 
gional Director  and  the  Trial  Examiner  denying 
Respondent's  applications  for  subpoenas  and  deny- 
ing Respondent's  requests  for  the  taking  of  depo- 
sitions. 

2.  The  Examiner  erred  in  striking  the  Sixth, 
Seventh,  Eighth,  and  Ninth  defenses  of  Respond- 
ent's answer. 

3.  The  Examiner  erred  in  considering  the  alle- 
gations of  luifair  labor  practices  incorporated  in 
paragraphs  III  and  VI  of  the  complaint  and  in  con- 
sidering the  sections  of  paragraphs  VII  and  VIII 
of  the  complaint  in  so  far  as  they  refer  to  and  were 
based  upon  paragraphs  III  and  VI  of  the  com- 
plaint. 

4.  The  Examiner  erred  in  considering  the  mat- 
ters covered  by  Section  III(B)  of  the  intermediate 
report.  There  is  no  allegation  in  the  complaint  that 
any  of  the  incidents  referred  to  in  such  section  con- 
stituted an  unfair  labor  practice.  No  charge,  on 
which  this  case  is  based,  asserts  that  any  such  in- 
cident or  any  similar  incident  constituted  an  un- 
fair labor  practice;  such  charges  refer  only  to  en- 
tirely different  facts  and  alleged  unfair  labor  prac- 
tices; more  than  six  months  has  elapsed  since  such 
acts  took  place. 
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5.  The  Examiner  erred  in  refusing:  to  consider 
evidence  offered  by  Respondent  and  indicated  that 
no  evidence  would  be  accepted  with  respect  to  Re- 
spondent's contention  that  any  concerted  activity 
of  the  charging  parties  had  an  unlaw^ful  purpose 
and  was  carried  on  by  unlawful  means. 

6.  The  Examiner  erred  in  refusing*  to  permit 
the  respondent  to  question  witnesses  with  respect  to 
the  planning  of  the  desertion  of  the  circuits  and  the 
instructions  given  to  persons  who  were  to  par- 
ticipate therein  and  the  action  taken  by  the  striking 
employees  during  the  period  following  the  establish- 
ment of  the  picket  line.  The  Examiner  also  erred 
in  refusing  to  consider  evidence  with  respect  to  the 
choice  of  the  strikers  to  cause  a  precipitous  work 
stoppage  while  on  watch  rather  than  making  a  pro- 
test on  their  own  time,  to  which  the  Respondent  had 
indicated  willingness  to  give  consideration,  or  by 
a  protest  by  one  representative,  to  which  proceedure 
Respondent  had  agreed. 

7.  The  Examiner  erred  in  cutting  off  the  Re- 
spondent in  presenting  evidence  to  show  that  the 
strikers  were  free  to  return  to  work,  prior  to  their 
replacement  by  new  permanent  employees,  had  they 
given  u])  their  condition  that  Jones  first  be  reem- 
ployed and  to  show  that  each  of  the  individual 
strikers  was  free  to  rotui-n  to  woik  prior  to  his  re- 
l^lacement  by  a  new  ])ermanent  cni])loye(»  bad  \w 
given  up  bis  condition  that  Jones  first  be  reem- 
ployed. 

8.  The  Examiner  erred  in  denying  Respondent  V 
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motion  to  exclude  witnesses  from  the  hearing  room 
prior  to  their  testifying. 

Dated:     San    Francisco,    California,    December 
7,  1949. 

Respectfully  submitted, 

/s/  GREGORY  A.  HARRISON, 

/s/  RICHARD  ERNST, 

BROBECK,  PHEGLER  & 
HARRISON, 

Counsel  for  Respondent. 

Received  Dec.  13,  1949,  NLRB. 


[Title  of  Board  and  Cause.] 

COUNSEL  FOR  THE  GENERAL  COUNSEL 'S^ 
EXCEPTIONS  TO  THE  INTERMEDIATE 
REPORT 

The  General  Counsel  of  the  National  Labor  Rela- 
tions Board  hereby  excepts  to  the  Intermediate  Re- 
port of  the  Trial  Examiner,  dated  October  28,  1949, 
in  the  above-entitled  j)roeeedin^  in  the  following' 
pai-ticulars : 

Pa.i^e  3,  Lines  10-13^ 

1.  To  that  part  of  the  findings  of  fact  whicli 
states  that  Jones  had  had  about  30  years'  experi- 
ence in  the  communications  field,  much  of  it  as  an 


^Hereinafter  referred  to  as  the*  General  Counsel 
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automatic  printer  operator  and  point  to  point  oper- 
ator, *' although  on  machines  different  from  those 
used  by  Respondent/'  whereas  the  record  shows  he 
had  had  experience  on  machines  similar  to  those 
used  by  Respondent. 

Page  3,  Lines  25-28* 

2.  To  the  finding  that  Jones  was  a  member,  along 
with  other  employees,  of  the  Grievance  Committee 
which  conducted  negotiations  for  a  new  contract, 
whereas  the  record  discloses  that  Jones  was  a  mem- 
ber of  the  Negotiating  Committee  which  sought  to 
negotiate  a  new  contract  with  Respondent  and  was 
also  on  the  Grievance  Committee  which  was  sep- 
arate and  distinct  from  the  Negotiating  Committee. 

Page  3,  Lines  28-29* 

3.  To  the  finding,  and  the  implication  thereof, 
that  Jones  was  one  of  8  shop  stewards  among  the 
approximately  20  Union  members  in  Respondent's 
operating  room,  when  the  record  shows  tliat  Jones 
])layed  a  greater  part  in  meeting  and  dealing  witli 
management  than  other  Union  members. 

Page  3,  Lines  37-38* 

4.  To  tlie  finding  that  the  Manila  circuit  is  tiuan- 
cially  Respondent's  most  important  one  whvu  \\\v 
record  contains  no  evidence  to  that  effect  oi'  any 
evidence  uj)oti  which  to  base  such  an  inference. 
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Page  3,  Lines  40-42* 

5.  To  the  finding  that  the  speedy  delivery  of 
messages  on  the  Manila  circuit  is  of  prime  impor- 
tance, when  there  is  no  such  evidence. 

Page  3,  Lines  46-49* 

6.  To  the  failure,  at  this  point,  to  find  that  Bruce 
was  not  only  not  a  member  of  the  A.C.A.  but  was 
an  active  member  of  the  I.B.E.W.,  a  rival  union 
which  was  seeking  to  represent  the  Respondent's 
employees. 

Page  4,  Lines  1-4* 

7.  To  the  finding  that  McDowell,  Jones'  imme- 
diate supervisor,  reported  to  Bash  that  unless  Jones 
improved  his  speed  he  would  have  to  have  an  addi- 
tional operator  assigned  to  the  Manila  circuit,  when 
there  is  no  such  evidence  in  the  record. 

Page  4,  Lines  1-4* 

8.  To  the  failure  of  the  Trial  Examiner  to  find 
that  McDowell  had  aided  and  actively  assisted  the 
I.B.E.W.,  a  rival  union,  in  the  campaign  preceding 
an  election  held  several  months  prior  to  the  dis- 
charge of  Jones. 

Page  4,  Lines  14-15* 

9.  To  the  finding  that  Bash  left  Jones  and  pre- 
pared a  report  of  Jones'  refusal  to  practice  punch- 
ing to  McPherson,  Assistant  Manager,  whereas  the 
record  discloses  that  Bash  made  u])  the  i*e])07*t  tlic 
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next  day  and  that  McPherson  was  Manager  of  the 
Respondent's  San  Francisco  office. 

Page  4,  Linos  19-21* 

10.  To  the  finding  that  Jones'  j)lace  on  the  Ma- 
nihi  circuit  was  taken  by  Malcolm  Parks,  Chairman 
of  the  Shop  Committee  for  the  A.C.A.,  when  the 
record  contains  no  such  evidence  or  any  evidence 
from  which  such  an  inference  could  logically  he 
drawn. 

Page  4,  Lines  26-30* 

11.  To  the  finding  that  Jones  was  called  to  Mc- 
Pherson's  office  where  he  was  asked  if  it  was  true 
that  he  refused  to  practice  punching  as  ordered  by 
Bash  whereas  the  record  shows  that  McPherson  had 
already  determined  to  discharge  Jones  and  he  was 
called  in  to  be  told  of  that  fact. 

Page  4,  Lines  34-35* 

12.  To  the  failure  to  find  that  McPherson  had 
met  with  (leneral  l^oatwright,  senior  vice-])resident 
of  the  Company,  and  Anderson,  vice-president  of 
Robert  Dollar  Company,  the  parent  corporation, 
and  that  they  had  reach(»d  a  decision  to  discharge 
Jones  prior  to  McPherson  calling  iu  Jones. 

Page  4,  Lin(\s  34-35* 

13.  To  the  failure  of  tho  l^iial  Examiner  to  find, 
at  this  point,  that  the  Respondent  deviated  from  its 
usual    investigatory   proc(Ylure   when   a    su]MM-visor 
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lodges  a  complaint  against  an  employee  and  con- 
cluded to  discharge  Jones  without  having  first  ob- 
tained his  version. 

Page  4,  Lines  45-46* 

14.  To  the  statement  that  the  seriousness  of 
Jones'  refusal  to  practice,  in  and  of  itself,  as  affect- 
ing discipline  can  hardly  be  denied  since  a  matter 
of  discipline  was  not  involved. 

Page  5,  Lines  1-3* 

15.  To  the  finding  that  there  is  no  substantial 
e\idence  that  Bash's  direction  to  Jones  was 
prompted  by  anything  else  than  legitimate  business 
considerations,  since  the  record  is  replete  with  evi- 
dence to  the  contrary. 

Page  5,  Lines  1-3* 

16.  To  the  failure  of  the  Trial  Examiner  to 
find,  at  this  point,  that  Jones  kept  abreast  of  the 
flow^  of  messages  on  the  Manila  circuit  and  was 
never  behind  and  that  delays  in  transmittal  of  mes- 
sages, if  any,  were  due  to  atmospheric  conditions. 

Page  5,  Lines  3-6* 

17.  To  the  finding  that  Jones'  own  reason  for 
refusing  to  obey  Bash's  instructions  was  that  he 
was  punching  at  as  great  a  speed  as  was  consistent 
with  accuracy  and  that  he  was  insulted  by  Basil's 
order,  since  the  record  also  shows  that  Jones,  in 
the  light  of  his  age  and  experience,  was  pimching 
at  his  maximum  speed. 
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Page  5,  Lines  6-10* 

18.  To  that  part  of  the  finding  that  Bash's 
reasonableness  in  so  instructing  Jones  is  not  in 
issue,  since  one  of  the  prime  issues  in  this  proceed- 
ing is  whether  Jones  was  discharged  for  union 
activity  or  for  cause  and  the  reasonableness  of 
Bash's  order  under  all  the  circumstances  is  an 
important  factor  to  be  considered  in  deciding  this 
issue. 

Page  5,  Lines  6-10* 

19.  To  the  failure  of  the  Trial  Examiner  to 
find  that  Bash  had  been  a  member  of  the  I.B.E.W., 
a  rival  union. 

Page  5,  Lines  10-15* 

20.  To  the  statement  that  Jones  had  been  on 
the  noon  to  8  p.m.  watch  where  his  time  was  de- 
voted mainly  to  the  important  Manila  circuit  for 
only  a  few^  days,  and  it  might  reasonably  be  ex- 
pected that  his  punching  would  not  be  as  satisfac- 
tory as  it  had  been  on  his  previous  wat<?h  where 
he  had  worked  ])rincipally  on  the  less  important 
Shanghai  circuit,  since  the  record  abundantly  es- 
tablishes that  he  had  worked  on  the  Manihi  circuit 
for  many  months  on  his  ])rior  watch. 

Page  5,  Lines  10-15* 

21.  To  the  failure  of  the  Trial  Examiner  to 
find  that  when  messages  did  not  go  out  pro})erly 
and  promptly,  INfcI^herson  usually  took  the  matter 
up    with    AfcDovvell    and    that   McDowell    has    not 
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received  any  complaints  from  McPherson  during 
the  week  in  which  Jones  was  discharged. 

Page  5,  Lines  17-20* 

22.  To  the  statement  that  if  liash  meant  to 
discriminate  against  Jones  because  of  his  Union 
activity  it  is  hardly  likely  he  would  have  trans- 
ferred Parks  to  Jones'  place  on  the  Manila  ci]- 
cuit,  since  there  is  no  evidence  to  establish  that 
Parks  was  transferred  to  Jones'  place  on  the 
Manila  circuit. 

Page  5,  Lines  19-20'' 

23.  To  the  finding  that  Parks  was  more  active 
on  behalf  of  the  Union  than  Jones,  when  the  evi- 
dence establishes  that  Jones  was  more  active  and 
w^as  so  regarded  by  Parks  and  others. 

Page  5,  Lines  30-35* 

24.  To  the  gratuitous  statement  that  it  would 
seem  as  much  beside  the  point  to  speculate  to  what 
extent  Bash's  and  the  Respondent's  hostility  to- 
ward the  Union  may  have  motivated  Bash,  as  it 
would  be  to  speculate  whether  Jones  or  the  Union 
may  have  intended  to  disrupt  and  impede  Respond- 
ent's operations  so  as  to  render  it  morc^  amenable 
to  recognize  the  Union,  since  the  record  is  com- 
pletely devoid  of  any  basis  for  such  findini;-  or 
statement. 
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Page  5,  Lines  30-35* 

25.  To  the  failure  of  the  Trial  Examiner  at  this 
point  to  find  that  the  discharge  of  Jones  was  the 
result  of  a  plan  and  scheme  of  the  Respondent  to 
rid  itself  of  all  A.C.A.  adherents. 

Page  5,  Lines  37-38* 

2(i.  To  the  finding  that  Jones  flatly  and  admit- 
tedly disobeyed  an  order  which  on  its  face  w^as 
legitimate  and  reasonable,  when  the  evidence  over- 
whelmingly establishes  the  unreasonableness  of  the 
order  and  that  it  was  a  cloak  in  which  to  mask 
the  Respondent's  motive  for  Jones'  discharge. 

Page  5,  Lines  38-42* 

27.  To  the  finding  that  neither  the  order  nor 
Respondent's  discharge  of  Jones  is  sho\Mi  by  sub- 
stantial evidence  to  have  been  motivated  by  Re- 
spondent's dislike  of  the  Union  or  Jones'  activities 
on  its  behalf,  when  there  is  more  than  substantial 
evidence  to  the  contrary. 

Page  5,  Lines  51-52* 

28.  To  the  finding  that  L^xrks  dc^manded  oT 
Bash  that  Jones  be  reinstated,  when  the  clear  evi- 
dence shows  that  Parks  protested  the  discharge 
and  requested  an  opportunity  to  discuss  it  and  was 
not  given  such  opportunity. 

Page  o.  Lines  56-57* 

29.  To   tlie   finding  that   Bash   was  told  bv  the 
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group  of  employees  on  the  watch  that  he  '* couldn't 
get  away  with"  discharging  Jones,  when  the  record 
fails  to  disclose  any  such  statement  by  the  group. 

Page  6,  Lines  1-5* 

30.  To  the  finding  that  Bash  after  5  p.m.  again 
asked  each  of  the  operators  to  return  to  his  circuit 
and  that  each  replied  he  would  do  so  only  when 
Jones  was  reinstated,  when  the  record  discloses 
that  prior  to  that  hour  they  had  been  ''clocked 
out''  by  him  and  that  at  about  5  p.m.  they  again 
requested  an  opportunity  to  discuss  the  matter  with 
a  representative  of  management  and  stated  their 
desire  to  return  to  their  circuits  and  w^ere  there- 
upon discharged. 

Page  6,  Lines  5-6* 

31.  The  Trial  Examiner  failed,  at  this  point, 
to  find  that  Malcolm  Parks  was  discharged  by  Re- 
spondent while  he  was  on  his  day  off  and  that  such 
discharge  was  solely  for  the  reason  that  he  sought 
to  discuss  Jones'  discharge. 

Page  6,  Lines  9-11* 

32.  To  the  finding  that  McPherson  inquired  of 
the  group  as  to  whether  they  were  going  to  return 
to  work  and  their  reply  that  they  would  not  work 
until  Jones  was  reinstated,  when  the  evidence  shows 
that  they  did  not  condition  their  return  on  Jones' 
reinstatement  but  stated  they  desired  to  return  to 
their  jobs  although   fired  by  Bash  and  requested 
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information  as  to  Jones'  discharge  and  the  reasons 
therefore  and  were  not  given  any. 

Page  6,  Lines  14-16* 

33.  To  the  finding  that  the  group  demanded  of 
McPherson  the  reinstatement  of  Jones  as  a  con- 
dition of  their  resinning  work  and  McPherson  then 
told  them  they  were  discharged,  when  the  evidence 
establishes  that  they  had  previously  been  dis- 
charged by  Bash  and  that  the  first  question  they 
asked  McPherson  upon  seeing  him  was  whether 
they  were  discharged  and  he  confirmed  that  fact. 

Page  6,  Lines  28-29* 

34.  To  the  finding  that  the  midnight  to  8  a.m. 
watch  made  it  clear  that  none  of  them  would  re- 
turn to  work  until  and  unless  Jones  was  reinstated, 
when  the  evidence  does  not  support  such  a  finding 
but  establishes  that  they  protested  Jones'  discharge 
and  requested  a  meeting  with  someone  in  authority 
who  would  and  could  discuss  the  matter. 

Page  6,  Lines  33-34* 

35.  To  \\\v  finding  that  somewhat  later  Bash 
told  the  midnight  watch  that  th(\v  were  discharged 
and  ordered  them  to  l(\ive  th(^  j)remises  when  the 
evidence  shows  that  he  removed  their  time  cards, 
told  them  th(\v  were  fired  and  calUnl  the  building 
guard  to  escort  them  out. 
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Page  6,  Lines  52-54* 

36.  To  the  statement  that  it  is  unnecessary  to 
discuss  the  evidence  as  to  whether  a  doctor's  cer- 
tificate was  generally  required  of  employees  when 
absent  because  of  sickness,  when  the  evidence  shows 
that  the  Company,  in  the  absence  of  a  physician's 
certificate,  only  withheld  pay  and  did  not  discharge 
an  employee  for  failure  to  supply  such  certificate 
as  was  done  in  this  instance. 

Page  6,  Lines  54-56* 

37.  To  the  finding  that  Guerrero  was  an  evasive 
and  unconvincing  witness  and  that  the  Trial  Exam- 
iner does  not  regard  his  testimony  that  he  was 
sick  as  credible,  since  the  record  abundantly  sup- 
ports his  claim  of  illness  and  the  matter  of  whether 
he  was  ill  or  not  is  wholly  immaterial  to  the  issues 
in  this  proceeding  and  should  not  have  been  con- 
sidered by  the  Trial  Examiner  in  deciding  the  ques- 
tion of  credibility  or  the  issues. 

Page  7,  Lines  15-18* 

38.  To  the  finding  that  Bash's  testimony  with 
respect  to  his  telephone  call  to  Wheeler  is  in  accord 
with  the  facts  and  Wheeler  should  have  understood 
his  job  was  open  to  him  if  he  wanted  it,  but  that 
instead  he  preferred  to  support  his  fellow  em- 
ployees, since  the  record  supports  Wheeler  in  his 
understanding  that  Bash  had  discharged  him. 
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Page  7,  Lines  18-20* 

39.  To  the  statement  that  theiv  would  seem  to 
have  been  no  point  in  Jiash's  telephoning  Wheeler 
unless  it  was  for  the  purpose  of  asking  him  to  come 
to  work,  since  the  record  shows  that  Wheeler  had 
not  indicated  any  prior  intention  of  not  reporting 
for  work  but  had  every  intention  to  report. 

Page  7,  Lines  22-25* 

40.  To  the  finding  that  there  seems  no  reason 
to  doubt  Bashes  testimony  that  he  meant  Wheeler 
would  have  more  difficulty  obtaining  another  job 
and  is  consistent  with  Bash's  urging  him  to  keep 
the  one  he  had,  since  the  evidence  is  that  Bash  had 
discharged  Wheeler. 

Page  7,  Lines  60-63* 

41.  To  the  implication  in  footnote  7  that  there 
was  a  duty  on  the  part  of  Guerrero  and  Wlieeler 
to  respond  to  McPherson's  telegrams  requesting 
them  to  see  him  for  the  purpose  of  reviewing  their 
discharges,  when  they  had  no  such  duty  and  were 
properly  exercising  their  rights  under  Section  7 
of  the  Act. 

Page  7,  Lines  48-50* 

42.  To  the  finding  and  conclusion  that  the  charg- 
ing parties  refused  to  perform  their  \\ov\\.  until 
Jones  was  reinstated,  since  the  record  clearly  estab- 
lishes that  they  refused  to  return  to  tlicii*  jobs  until 
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management   met   with   them   for   the   purpose   of 
discussing  Jones'  discharge. 

Page  7,  Lines  50-54* 

43.  To  the  finding  and  conclusion  that  Jones' 
discharge  was  not  occasioned  by  his  union  activi- 
ties but  was  for  legitimate  business  reasons  and 
that  the  strike  of  the  other  employees  in  protest 
was  not  protected  concerted  activity,  since  this 
finding  and  conclusion  is  against  the  great  weight 
of  the  evidence. 

Page  7,  Lines  54-55* 

44.  To  the  finding  and  conclusion  that  any  or 
all  of  the  charging  parties  could  have  had  their 
jobs  back  at  any  time  l^efore  they  were  filled  by 
new  employees,  since  the  evidence  shows  they  had 
all  been  discharged  for  engaging  in  protected  con- 
certed activity  and  could  only  have  their  jobs  back 
if  they  abandoned  their  rights  under  the  Act. 

Page  7,  Lines  55-59* 

45.  To  the  finding  and  conclusion  that  there  has 
been  no  request  for  reinstatement  when  the  record 
contains  evidence  that  such  a  request  was  made  and 
rejected. 

Page  8,  Lines  1-3* 

46.  To  the  finding  and  conclusion  that  under 
familiar  decisions  of  the  Board,  Respondent  is  not 
obligated  to  reinstate  the  strikers  when  the  Board 
decisions  hold  contra. 
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Page  9,  Lines  5-10* 

47.  To  the  entire  finding  and  conclusion  in  this 
paragraph,  since  Bash's  statement  to  Pottle  con- 
tained an  implied  threat  of  reprisal  in  violation 
of  Section  8(a)(1)  and  was  not  protected  by  Sec- 
tion 8(c). 

Page  9,  Lines  13-22* 

48.  To  the  entire  finding  and  conclusion  in  this 
paragraph,  since  Bash's  agreement  witli  Pottle's 
statement  as  to  the  Respondent's  intention  to  dis- 
criminate against  members  of  the  Union  palpably 
established  that  Jones  was  discharged  for  Union 
activity  even  though  Bash's  acquiescence  in  her 
statement  was  not  per  se  violative  of  the  Act. 

Page  9,  Lines  13-22* 

49.  To  the  failure  of  the  Trial  Examiner  to 
find  or  to  discuss  and  credit  tlie  uncontroverted 
testimony  of  Lorraine  Conger  that  Bash  had  tele- 
phoned her  and  informed  her  of  Jones'  discharge 
and  had  stated  that  ''Jones  and  Risley,  those  two 
stinkers,  had  been  engaged  in  too  much  union 
activity,"  and  that  ''this  A.C.A.  outfit  is  nothing 
mcu'e  than  a  bunch  of  Communists.'' 

Page  9,  Lines  13-22* 

50.  To  the  failure  oF  tlie  Tiial  Examiner  to 
find  or  to  discuss  and  credit  tlic  uncontroverted 
testimony  of  Virginia  Kelso  that  F^ash  had  tele- 
phoned hvv  on  tlie  evening  of  Jamiary  22  and  told 
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her  that  the  Company  wants  the  Union  out  of 
there  and  that  they  were  starting  'Svith  guys  like 
Chuck  Jones  and  Bruce  Risley  and  they  are  going 
on  down  the  line/' 

Page  9,  Lines  33-34* 

51.  To  the  third  conclusion  of  law. 

Page  9,  Lines  38-40* 

52.  To  the  recommendation  that  the  complaint 
be  dismissed,  since  such  recommendation  is  based 
on  findings  and  conclusions  which  are  contrary  to 
the  great  weight  of  the  evidence. 

Respectfully  submitted, 

/s/  NATHAN  R.  BERKE, 

Counsel  for  the  General 
Counsel. 

Dated  at  San  Francisco,  California,  this  10th 
day  of  December,  1949. 

Acknowledged:     Dec.  12,  1949. 
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United  States  of  America 
Before  the  National  Labor  Relations  Board 

Case  No.  20-CA-193 
In  the  Matter  of 
GLOBE  WIRELESS,  LTD., 

and 

LORRAINE  E.  CONGER,  LILLIE  I.  FRIEND, 
PAUL  GUERRERO,  JOHN  GYURCSIK, 
ALBERT  E.  HINDE,  CHARLES  A.  JONES, 
VIRGINIA  KELSO,  VIOLET  A.  LEACH, 
JESSE  E.  McLIN,  HOMER  E.  MULLIGAN, 
RUDOLPH  W.  NIEMI,  MALCOM  G. 
PARKS,  LOUIS  PENA,  SYLVIA  POTTLE, 
BRUCE  E.  RISLEY,  GEORGE  J.  ROSEN- 
GREN,  DAVID  E.  SHEAFFER,  PAULINE 
SMITH,  LESLIE  T.  WHEELER,  VIOLA 
H.  WILLIAMS, 

Individuals. 

DECISION  AND  ORDER 

On  October  28,  1949,  Trial  P]xaniinor  Horace  A. 
Riickel  issued  his  lutoi'niodiate  Rcjjort  in  this  case, 
finding-  that  the  Res])ondent  had  not  engaged  in 
the  unfair  labor  practices  alleged  in  the  complaint 
and  recommending  that  the  complaint  be  dismissed 
in  its  entirety,  as  set  forth  in  tlic  copy  of  the  Inter- 
mediate   Rei)(>rt    attached    hereto.     Thereafter    all 
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parties  filed  exceptions  to  the  Intermediate  Report 
and  supporting  briefs.  The  charging  parties  re- 
quested oral  argument.  This  request  is  hereby  de- 
nied because  the  record,  exceptions  and  briefs,  in 
our  opinion,  adequately  present  the  issues  and 
positions  of  the  parties. ^ 

The  Board2  has  reviewed  the  rulings  of  the  Trial 
Examiner  at  the  hearing  and  finds  that  no  preju- 
dicial error  was  committed.   The  rulings  are  hereby 


lAfter  the  issuance  of  the  Intermediate  Report 
the  charging  parties  filed  a  motion  to  augment 
record,  in  which  the  General  Counsel  joined,  for 
the  purpose  of  introducing  evidence  that  a  request 
for  reinstatement  had  been  made  on  behalf  of  the 
charging  parties.  In  its  response  to  this  motion 
the  Respondent  agreed  to  the  inclusion  of  this 
evidence  provided  it  is  accepted  solely  to  establish 
that  a  conditional  request  for  reinstatement  was 
made,  but  requested  that,  in  any  event,  it  be  i)er- 
mitted  to  introduce  evidence  with  respect  to  the 
replacement  of  the  charging  parties  prior  to  their 
request  for  reinstatement.  As  we  hereinafter  find 
that  the  e^ddence  offered  by  the  charging  parties 
establishes  only  a  conditional  request  for  rein- 
statement, there  is  no  outstanding  objection  to  tlie 
motion  to  augment  the  record.  It  is  hereby  granted 
and  the  evidence  hereby  made  a  part  of  the  record 
in  this  case.  In  view  of  our  findings  hereinaftej' 
set  forth,  evidence  as  to  the  replacement  of  the 
charging  parties  prior  to  their  request  foi*  rein- 
statement is  irrelevant  and  the  Respondent  \s  re- 
quest to  introduce  such  evidence  is  herel\v  denied. 


-Pursuant  to  the  provisions  of  Section  3  (b)  of 
the  Act,  as  amended,  the  National  Labor  Relations 
Board  has  delegated  its  j)owe7-s  in  connection  with 
this  proceeding  to  a  three-member  })aneL 
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affirmed.^    The  Board  has  considered  the  Interme- 
diate Report,  the  exceptions,^  and  briefs,  and  the 


3The  Trial  Examiner  i)ruperly  granted  the  Gen- 
eral CounseFs  motion  to  strike  the  following  de- 
fenses: (a)  that  the  charges  are  not  filed  by  the 
charging  individuals  but  were  filed  on  their  behalf 
by  the  American  Comnuinications  Association, 
herein  ACA,  a  noncomplying  union;  (b)  that  the 
ACA  restrained  and  coerced  nonmembers  and  had 
attempted  to  cause  the  Respondent  to  discriminate 
in  favor  of*  the  ACA;  (c)  that  no  relief  could  be 
gi'anted  to  eifectuate  the  policies  of  the  Act.  The 
provisions  of  Section  9  (f),  (g),  and  (h)  impose 
no  limitations  of  the  filing  of  charges  by  indi- 
viduals, and  the  fact  that  the  noncomplying  union 
may  have  assisted  members  in  filing  charges  is 
immaterial.  Augusta  Chemical  Company,  83  NLRB 
No.  7;  see  Olin  Industries,  Inc.,  86  NLRB  No.  36. 
Neither  noncomf)liance  nor  misconduct  on  the  part 
of  the  ACA  constitutes  any  defense  to  the  charges 
here.  See  Andrews  Company,  87  NLRB  No.  62, 
and  Irwin-Lyons  Lum]:)er  Company,  87  NLRB  No. 
9.  Evidence  relating  to  these  defenses  was  there- 
fore properly  excluded. 

The  Trial  Examiner  refused  to  exclude  the  com- 
plainants as  witnesses  in  granting  the  Respondent's 
motion  to  se(iuest(^i-  witnesses.  Complainants  are 
generallv  not  excluded.  Bigcs  Antique  Companv, 
Inc.,  so'  NLRB  345,  348.  The  related  motion  to 
sever  the  charges  was  properlv  denied.  Se(' 
N.L.R.B.  v.  Kinner  Motors,  152  F.  2d  816  (C.A.  9). 


•*W('  find  no  ])reju(licial  (*rror  in  the  Regi(^nal 
Director's  dismissal  of  the  Res])ondent's  applica- 
tion for  taking  depositions  l)efore  a  notary  ])ul)lic 
of  all  of  the  20  individuals  who  filcnl  charges,  and 
for  subpoenas  to  recjuire  their  attendance.  Thc^  dis- 
missal was  without  pi'ejudice  to  make  the  sub- 
])oenas  rc^turiiabh'  at  \\\v  licariim*.  Sec  Paul  riilicli 
k  Co.,  Inc..  2(i  NLRlMiTO,  6S1. 
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entire  record  in  the  case,  and  hereby  adopts  the 
findings,  conclusions,  and  recommendations  of  the 
Trial  Examiner,  only  to  the  extent  that  they  are 
consistent  herewith. 

1.  The  complaint  alleged  that  the  Respondent 
violated  Section  8  (a)  (1)  by  threatening  its  em- 
ployees with  discharge  or  demotion  as  a  penalty 
for  activity  on  behalf  of  the  ACA  and  by  other 
similar  acts  and  conduct.  The  Respondent  contends 
that  these  allegations  are  not  properly  before  us 
because  the  charges  alleged  violations  of  Section 
8  (a)  (1)  and  (3)  by  certain  discharges,  and  did 
not  contain  any  averment  alleging  the  independent 
violations  of  Section  8  (a)  (1)  subsequently  in- 
cluded in  the  complaint.  We  do  not  accept  the  Re- 
spondent's contention  that  a  complaint  issued  under 
the  amended  Act  is  limited  in  scope  by  the  aver- 
ments contained  in  the  charge  filed  to  initiate  the 
proceeding.  On  the  contrary,  we  have  held  that  **a 
complaint  may  lawfully  enlarge  upon  a  charge  if 
such  additional  unfair  labor  practices  were  com- 
mitted no  longer  than  6  months  })rior  to  tho  filing 
of  such  charge."^  The  complaint  herein  lawfully 
enlarged  upon  the  charge.^ 

The  Trial  Examiner,  however,  dismissed  the  alle- 
gation of  8  (a)  (1)  violations  on  the  ground  that 
the  statements  made  were  privileged  under  Section 
8  (c).  We  do  not  agree. 


^Cathey  Lumber  Company,  86  NLRB  No.  30. 


^Biggs  Antique   Company,   Inc.,   80   NLRB   345, 

348. 
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The  Trial  Examiner  found  that  Bash  told  Pottle 
the  Respondent  ''had  'to  get  rid  of  the  Commu- 
nists,' that  the  ACA  would  never  come  back  into 
the  plant,  and  that  if  Pottle  was  wise  she  would 
get  out  of  the  ACA  'while  the  getting  was  good.'  " 
We  agree  with  the  Trial  Examiner's  implicit  hold- 
ing that  Bash  was  privileged  to  label  the  ACA 
leaders  and  members  as  "  Commimists.  ""^  But  we 
cannot  agree  that  Bash's  further  statements  were 
not  violative  of  the  Act.  In  context,  his  statement 
that  the  ACA  would  never  come  back  clearly  im- 
plied that  the  Respondent  w'ould  resort  to  any 
measure  necessary  to  rid  itself  of  that  union.^  His 
admonition  to  get  out  while  the  getting  was  good 
was  an  unequivocal  w^arning  that  the  Employer 
intended  to  discriminate  against  ACA  members,^ 
combined  with  an  assurance  that  if  Pottle  left  the 
union  her  position  would  be  safe.^o  \^(3  r^jg^  qq^_ 
sider  in  this  category  the  other  statements  of  Bash, 
to  Conger  and  Sheaffer  and  others,  that  'Mf  you 
are  going  to  tie  yourselves  to  tlu»  tail  of  this  Com- 
munist kite,  you  can  sink  with  it."   That  statement 


^Morristown  Knitting  Mills,  Inc.,  86  NLRB  No. 
46;  see  El  Paso-Ysleta  Bus  Line,  Inc.,  85  NLRB 
No.  193. 


»See  Crosby  Chemicals,  Inc.,  85  NLRB  No.  139; 
J.  S.  Abercombie  Company,  83  NLRB  No.  85. 


*^Dixi(»  Mercerizing  Company,  86  NLRB  No.  37. 


lOThe  Red  Kock  i\mw.\u\\  8^  \LRH  No.  65. 
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was  a  warning  that  the  Respondent  intended  to 
oust  the  AC  A  and  discharge  its  adherents.^i 

The  record,  as  the  Trial  Examiner  indicated,  re- 
flects various  other  statements  of  this  nature  by 
Bash.  We  find  likewise  violative  (a)  Bash's  warn- 
ing to  Conger  that  the  AC  A  couldn't  do  her  any 
good,  in  \dew  of  his  counselling  her  to  **  remember 
that  it's  pretty  nice  to  keep  eating,  you  know"; 
(b)  Bash's  statement  to  Kelso  that  the  Respondent 
wanted  the  Union  out  of  its  offices  and  that  it  w^as 
starting  with  ^*guys  like  Chuck  Jones  and  Bruce 
Risley  and  *  *  *  going  down  the  line."  Such  a 
statement,  under  the  circumstances,  was  a  clear 
warning  to  Kelso  to  disavow  the  union  or — as  he 
had  stated  to  other  employees — '^sinl^:  with  it." 

We  find  that  the  Respondent  violated  Section 
8  (a)  (1)  by  these  statements. 

2.  The  Trial  Examiner  found  that  the  discharge 
of  Charles  Jones  was  for  insubordination  and  did 
not  violate  Section  8  (a)  (3)  of  the  Act.  We 
agree.i2  Jones  admitted  having  flatly  refused  to 
perform  certain  tasks  assigned  him  during  his 
working  time.  The  fact  that  he  was  active  on  behalf 
of  the  ACA,  a  union  which  the  Respondent  sought 


iiKeith  Furnace  Company,  73  NLRB  754; 
N.L.R.B.  V.  C.  D.  Beck  &  Company,  157  F.  2d  514, 
515  (C.A.  6),  cert,  den,  330  U.  S.  838. 


^2The  Trial  Examiner  made  several  inadvertent 
misstatements  in  his  account  of  the  Jones'  episode. 
These  mistakes  were  immaterial  to  his  decision,  and 
are  to  ours;  we  therefore  find  no  need  to  enumer- 
ate them. 
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to  eliminate,  did  not  give  him  immunity  for  refus- 
ing to  comply  with  such  directions  l)y  manage- 
ment.i3 

3.  Unlike  the  Trial  Examiner,  we  find  that  the 
Respondent  violated  Section  8  (a)  (3)  and  8  (a) 
(1)  when,  on  January  21  and  22,  it  discharged  16 
of  the  complainants  because  they  struck  in  pro- 
test^"^  against  Jones'  discharge. 

The  Trial  Examiner  correctly  found  that  as  the 
strike  was  in  protest  against  a  lawful  discharge  it 
was  an  economic  strike,  and  the  Respondent  was 
free  to  replace  such  strikers  at  any  time  prior  to 
their  unconditional  request  for  reinstatement.  How- 
ever, it  does  not  follow  from  this  that  the  Respond- 
ent was  free  to  discharge  the  strikers  before  they 
had  been  replaced.   Under  the  circumstances  of  this 


i3See  N.L.R.B.  v.  Ross  Gear  &  Tool  Company, 
158  F.  2d  607,  612-614  (C.A.  7).  The  direction  in 
the  instant  case  was  not  on  its  face  so  arbitrary  as 
to  warrant  the  inference  that  it  was  given  in  order 
to  ])e  violated.  Cf.  The  Russell  Manufacturing  Com- 
pany, Incorporated,  82  NLRB  No.  136. 


i^The  Trial  Examiner  found  that  the  strikers 
demanded  Jones'  reinstatement,  although  the  charg- 
ing individuals  testified  that  they  had  requested  an 
op]K)rtunity  to  discuss  it.  However,  it  is  imma- 
terial whether  the  employees  were  w^thliolding  their 
services  in  order  to  force  Jones'  reinstatement  or 
to  secure  a  discussion  of  what  they  regarded  as  a 
gi'ievance.  Under  either  view  tlu^  strike  was  a  pro- 
t(*cted  cimcerted  activitv.  S(»e  Kallaher  and  Mee, 
Inc.,  87  NLRB  No.  61;\\n:ar  Packing'  ct  Provision 
Corporation,  81  NLRr>  1262. 
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case,i5  the  discharges  violated  Section  8  (a)  (3) 
and  8  (a)  (1)  of  the  Act,!^  unless  there  is  merit  to 
the  Respondent's  contentions  that  the  strike  was 
for  an  unlawful  purpose  or  otherwise  unprotected. 
The  Respondent  contends  that  the  strike  contra- 
vened the  Federal  Communications  Act  of  1934  and 
was  therefore  illegal  under  the  doctrine  of  the 
Southern  Steamship  Co.  case.^^  This  contention  is 
based   on   the   assertion   that   any   work   stoppage 


i^The  Trial  Examiner  found  that  Bash,  in  accord- 
ance with  McPherson's  instructions,  gave  the  two 
groups  the  option  of  returning  to  work  or  striking 
and  told  them  that  they  were  discharged  w^hen  they 
chose  to  strike.  He  also  found  that  McPherson 
confirmed  the  first  group  discharge  and  then  re- 
newed the  option.  McPherson  testified:  ''I  told 
them  that  they  should  return  to  their  jobs,  if  they 
didn't  I  had  no  alternative  but  to  discharge  them." 
He  admitted  discharging  them  wiien  they  refused  to 
return  to  work.  All  of  the  charging  individuals  re- 
ceived ''final  pay  checks"  covering  their  salaries  to 
the  dates  on  which  they  were  told  that  they  were  dis- 
charged. As  the  Respondent  did  not  attempt  to  settle 
the  strike  or  solicit  the  return  of  the  strikers,  w^e  find 
no  basis  for  concluding,  as  did  the  Trial  Examiner, 
that  ''any  or  all  of  them  could  have  had  their  jobs 
back  at  any  time  before  they  were  filled  by  new 
employees."  The  record  clearly  establishes  that  the 
strikers  were  discharged  before  they  had  been  re- 
placed; therefore,  evidence  relating  to  their  subse- 
quent replacement  is  not  material. 


i^Kallaher  and  Mee,  Inc.,  87  NLRB  No.  61,  and 
cases  cited  therein;  cf.  Kansas  Milling  Comi)aiiy 
86  NLRB  No.  136,  and  cases  cited  therein. 


I'^Southern  Steamship  Comany  v.  La))or  JJoard, 
316  U.  S.  31;  The  American  News  Company,  Inc., 
55  NLRB  1302. 
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would,  in  violation  of  Section  501  of  that  Act,i^ 
cause  the  Respondent  to  breach  its  statutory  duty 
to  furnish  service.  We  find  no  merit  in  this  con- 
tention. The  Act  prohibits  the  licensee  from  vol- 
untarily abandoning  service  without  the  approval 
of  the  Commission  ;i9  it  does  not  penalize  the  licen- 
see whose  failui^e  to  continue  service  is  attributable 
to  others,  as  in  the  case  of  a  strike.  The  Act  does 
require  a  licensee  to  serve  without  discrimination, 
i.e.,  '^upon  reasonable  request"  ;20  but  that  duty  is 
not  breached  if  a  strike  prevents  the  licensee  from 
serving  anyone. 

The  Respondent  also  argues  that  the  strikers  are 
not  protected  because  they  violated  nondiscrimina- 
tory company  rules  and  their  contract  of  employ- 
ment by  stopping  work.  The  Respondent  relies  on 
a  notice,  posted  on  October  21,  1948,2i  stating  tliat 


1847  U.S.C.  ^^Sec.  501.  Any  person  who  wilfully 
and  knowingly  does  or  causes  or  suffers  to  be  done 
any  act,  matter,  or  thing,  in  this  Act  prohibited  or 
declared  to  be  unlawful,  or  who  wilfully  and  know- 
ingly permits  or  fails  to  do  any  act,  matter,  or 
thing  in  this  Act  required  to  be  done,  or  wilfully 
and  knowingly  causes  or  suffers  such  omission  or 
failuT-e,  shall,  upon  conviction  thereof,  be  pun- 
ished *  *  *'' 


1^47  U.S.C.  Sec.  214. 


2^47  r.S.C.  Sec.  201 


2iThe  Globe-ACA  contract,  which  expired  on  Au- 
gust 15,  1948,  contained  a  no-strike  clause.  There- 
after the  Res])oiid('Tit  refused  to  recognize  ihv  ACA 
because  it  had  not  ('onij)lie(l  with  Section  9  (f),  (c:). 
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"the  Company  reserves  the  right  to  discharge,  sus- 
pend, or  otherwise  discipline  any  employee  it  has 
reason  to  believe  is  failing  to  perform  his  work 
properly/'  The  Respondent  enlarges  the  clear  in- 
tendment of  this  provision,  which  we  have  already 
recognized  in  finding  that  Jones  was  discharged 
for  cause,  to  prohibit  its  employees  from  protest- 
ing Jones'  discharge  on  the  premises  and  during 
their  working  hours.  We  agree  that  the  employees 
cannot  ^^  continue  to  work  and  remain  at  their  posi- 
tions, and  at  the  same  time  select  what  part  of  their 
allotted  tasks  they  cared  to  perform  of  their  own 
volition.  "22  However,  these  employees  engaged  in 
a  complete  work  stoppage  and  were  discharged  be- 
cause they  chose  to  strike. 

The  Respondent  further  contends  that  the  strike 
violated  Section  8  (b)  (2)  in  that  its  purpose  was 
to  compel  the  Respondent  to  discriminate  in  favor 
of  Jones  because  of  his  activity  in  and  on  behalf 
of  the  ACA.  The  record  is  replete  with  evidence 
that  the  strikers  believed  that  Jones  had  been  dis- 
criminatorily  discharged,  because  of  his  ACA  mem- 
bership and  activities,  and  feared  similar  reprisals 
against    themselves.     Under    these    circumstances, 

and  (h)  of  the  Act.  The  notice  of  October  21  re- 
peated the  Respondent's  position  and  contained  the 
further  statement  that  it  rejected  the  t^rms  of  the 
expired  contract.  The  terms  of  that  contract  are 
therefore  not  applicable  here.  See  Columlna  Pic- 
tures Corporation,  et  al.,  64  NLRB  490,  506. 


22N.L.R.B.  v.  Montgomery  Ward  &  Co.,  157  F. 
2d  486,  496  (C.A.  8). 
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there  is  no  basis  for  the  assertion  that  the  strikers 
were  seeking  to  compel  the  Respondent  to  give 
preference  of  employment  to  the  active  ACA  mem- 
bers and  adherents  or  to  permit  them  to  engage  in 
insubordination  merely  because  of  their  union  mem- 
bershij).23  Moreover,  the  Board  has  generally  rec- 
ognized that  a  strike  to  protest  a  nondiscriminatory 
discharge  is  protected  concerted  activity.^^ 

The  Respondent  also  argues  that  the  strikers 
were  not  protected  because  they  engaged  in  a  sit- 
down  strike.  The  employees  stood  around  Bash's 
desk  for  about  an  hour  while  they  discussed  Jones' 
discharge.  They  left  immediately  after  they  were 
discharged.  They  did  not  claim  to  hold  the  prem- 
ises in  defiance  of  the  owner's  right  of  possession. 
We  do  not  regard  their  action  as  in  the  nature  of 
a  sit-down  strikers 

We  therefore  find  no  merit  in  the  Respondent's 
several  contentions  that  the  strike  was  miprotected 
and  conclude  that  the  discharge  of  the  strikers  vio- 
lated Section  8  (a)   (3)  and  8  (a)   (1)  of  the  Act. 

4.  We  find  that  the  Respondent  also  violated 
Section  8  (a)  (3)  and  8  (a)  (1),  wlien,  on  January 


23National  Maritime  Union,  78  NLRB  971,  on 
which  the  Respondent  relies,  is  therefore  inapjxi- 
site. 


2n\allaher  and  Mee,  Inc.,  supra,  and  cases  cited 
therein. 


^•''N.L.R.B.  V.  American  Manufacturini]:  Companv, 
106  F.  2d  61,  67-68  (C.A.  2),  modified  aiul  affirmed 
:)09  r.  S.  629;  cf.  N.1..R.B.  v.  Condencer  (\)]-i)()ra- 
ti(ni  of  America,  VJS  F.  2(1  (i7,  77  (C.A.  3). 


vs.  Globe  Wireless,  Ltd,  89 

24,  it  discharged  employees  Guerrero,  Wheeler,  and 
Friend,  because  they  aligned  themselves  with  the 
strikers. 

The  Trial  Examiner  found  that  Bash  fired  Guer- 
rero because  he  was  justified  in  believing  that  Guer- 
rero was  feigning  illness  and  that  he  was  aligning 
himself  with  his  fellow  ACA  members  in  going  on 
strike.  The  Trial  Examiner  found  that  Bash  dis- 
charged both  Wheeler  and  Friend  when  it  became 
clear  to  him  that  they  chose  to  join  the  strike 
rather  than  work.  The  record  supports  these 
findings. 

When  Bash  learned  that  Guerrero  had  been  re- 
ported out  because  of  illness,  he  telephoned  Guer- 
rero and  told  him  to  report  for  work  anyway,  be- 
cause he  was  not  going  to  stand  for  any  union 
tricks.26  Bash  testified  that  he  told  Guerrero  to  get 
a  doctor's  certificate.  Guerrero  reported  for  w^ork 
at  his  usual  hour  on  January  24;  Bash  asked  him 
if  he  had  a  doctor's  certificate.  Guerrero  replied 
that  he  did  not,  and  had  never  before  had  to  have 
one  for  1  day's  absence  due  to  illness.27  Bash  imme- 
diately discharged  him.  Bash  testified  significantly 
that  he  then  told  Guerrero,  **I  know  you  are  going 
to  make  me  reinstate  Chuck  Jones,  now^  get  dow^n 


26Barlow  was  the  secretary  of  the  ACA.  IJasli 
admitted  telling  Guerrero  that  he  ** wouldn't  staiul 
for  an V  Barlow  tricks. ' ' 


27According  to  Bash,  the  general  practice  was  to 
excuse  absence  caused  by  illness  without  medical 
certificates,  but  to  pay  sick  leave  only  to  those  who 
j)  resented  certificates. 
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there  on  the  bricks  with  the  rest  of  them  and  make 
me  do  it."  We  think  it  clear  that  Bash  fired  Guer- 
rero because  he  thought  Guerrero  had  joined  the 
strike.  The  fact  that  he  may  have  been  mistaken 
does  not  render  his  discharge  of  Guerrero  the  less 
an  unfair  labor  practice.^^ 

Wheeler  and  Friend  were  with  Guerrero  when 
he  was  fired.  Bash  then  told  Wheeler  he  was  dis- 
charged because  he  had  not  shown  up  for  work  the 
night  before.29  Before  Wheeler  could  explain,  Bash 
told  him  to  go  outside  with  Guerrero  and  'Hry  to 
make  him  reinstate  Chuck  Jones,  Bruce  Risley,  and 
company."  Guerrero  and  Wheeler  left.  Bash  then 
turned  to  Fjiend  and  told  her  to  get  to  work.  When 
she  began  to  talk  about  the  various  discharges, 
Bash  brusquely  told  her  to  '^trot  along  then."^^  gi^^ 
then  joined  Guerrero  and  Wheeler  and  all  three 
went  down  to  the  picket  line.  The  Respondent  con- 
tends that  it  was  entitled  to  put  to  the  employees 
the  choice  of  working  or  striking  and  that  it  did  so. 


28N.L.R.B.  V.  Link-Belt  Companv,  311  U.  S.  854, 
859-860. 


29As  we  find  that  Bash  unequivocally  discharged 
Wheeler  on  January  24,  we  need  not  resolve  the 
confiicting  testimony  concerning  the  import  of 
Bash's  tel(^y)hone  call  to  Wheeler  on  January  23.  It 
is  a})})arent  that  Bash  thought  that  Wheeler,  a^ 
well  as  Guerrero,  had  absented  himself  from  sym- 
pathy with  the  strikers. 


^^\^  Friend  received  terminal  notice  along  with 
the  rest  of  the  dischargees,  we  regard  this  state- 
ment of  Bash  tantamount  to  a  discharge. 
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We  agree.  However,  the  same  reasons  which  make 
the  group  discharges  unlawful  apply  and  make 
these  discharges  violative  of  Section  8  (a)  (3)  and 
8  (a)  (1). 

The  effect  of  the  unfair  labor  practices  upon 
commerce. 

The  activities  of  the  Respondent,  set  forth  above, 
occurring  in  connection  with  the  operations  of  the 
Respondent,  described  in  Section  I  of  the  Inter- 
mediate Report,  have  a  close,  intimate,  and  sub- 
stantial relation  to  commerce  and  tend  to  lead  to 
labor  disputes  burdening  and  obstructing  commerce 
and  the  free  flow  of  commerce. 

The  Remedy 

The  discharge  of  employees  because  they  en- 
gaged in  concerted  activity  protected  by  Section  7 
of  the  Act  violates  Section  8  (a)  (1)  of  the  Act. 
Because  such  discharge  amounts  to  a  discrimination 
in  hire  and  tenure  of  employment,  thereby  discour- 
aging membership  in  a  labor  organization,^^  it  also 
violates  Section  8  (a)  (3).  Moreover,  whether  the 
discharges  be  regarded  as  a  violation  of  Section 
8  (a)  (1)  or  of  Section  8  (a)  (3),  we  find  that  it  is 
necessary  to  order  reinstatement  with  back  pay,  as 


^^li  is  immaterial  whether  or  not  the  rights  were 
asserted  through  the  organization  to  which  the 
group  members  in  fact  belonged.  Augusta  Chemical 
Company,  supra;  Gullett  Gin  Company,  Inc.,  S'3 
NLRT3  No.  1,  enforced  25  LRRM  2340  (C.A.  5); 
Olin  Industries,  Inc.,  su])ra. 
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hereinafter  provided,  in  order  to  effectuate  the  pol- 
icies of  the  x\ct.22 

We  are  convinced  on  the  record  as  a  whole  that 
the  unfair  labor  practices  committed  by  the  Re- 
spondent are  potentially  related  to  other  unfair 
labor  practices  prescribed  and  that  danger  of  their 
commission  in  the  future  is  to  be  anticipated  from 
the  Respondent's  conduct  in  the  past.  In  order  to 
make  effective  the  interdependent  guarantees  of 
Section  7  and  thus  effectuate  the  policies  of  the 
Act,  we  shall,  accordingly,  order  the  Respondent 
to  cease  and  desist  from  in  any  manner  infringing 
upon  the  rights  of  employees  guaranteed  by  the 
Act.^ 

It  is  our  practice  to  award  employees  who  are 
discriminatorily  discharged  while  on  strike  back 
pay  from  the  date  when  they  unconditionally  re- 
quested reinstatement  rather  than  from  the  date 
of  their  discriminatory  discharges,  on  the  theory 
that  the  loss  of  wages  cannot  conclusively  be  attrib- 
uted to  tlu^  discharge  until  the  employees  have  in- 
dicated their  willingness  to  abandon  the  economic 
strike.^"^  From  the  evidence  which  is  now  before 
us^^  it  a])pears  that  on  March  2,  1940,  the  dis- 
chargees   requested    remstatement.     That    request, 


32Sandy  Hill  Iron  &  Brass  Works,  55  NLR15  1; 
and  see  footnote  3  supra. 


•^3Mav  l)e))artment  Stores  v.  N.L.R.B.,  326  U.  S. 
376. 


3^i\rassey  Gin  and  Machine  AVorks,  78  NLRB  189; 
Kallaher  and  Mee,  Inc.,  supra. 


^^See  footnote  1,  supra. 
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however,  was  for  the  reinstatement  of  all  the  charg- 
ing parties,  including  Charles  Jones.  The  Respond- 
ent refused  to  make  a  group  reinstatement  and 
regarded  the  request  as  conditional  upon  the  rein- 
statement of  Charles  Jones.  We  conclude  that  no 
unconditional  request  for  reinstatement  had  been 
made,  indicating  the  charging  parties'  willingness 
to  abandon  the  strike.^^  As  the  record  does  not 
enable  us  to  determine  whether  the  strike  has  been 
otherwise  abandoned,  we  shall  order  back  pay  only 
from  the  date  of  such  abandonment  to  the  date  on 
which  the  Respondent  offers  reinstatement  to  the 
employees  named  in  Appendix  A. 

Order 

Upon  the  entire  record  in  this  case,  and  pursuant 
to  Section  10  (c)  of  the  National  Labor  Relations 
Act,  as  amended,  the  Board  hereby  orders  that  the 
Respondent  Globe  Wireless,  Ltd.,  San  Francisco, 
California,  its  officers,  agents,  successors,  and  as- 
signs shall: 

1.     Cease  and  desist  from: 

(a)  Discouraging  membership  in  labor  organi- 
zations of  its  employees  by  discharging  or  refusing 
to  reinstate  or  in  any  other  manner  discriminating 
against  them  in  regard  to  their  hire  or  tenure  of 
employment  or  any  term  or  condition  of  their  em- 
ployment ; 

(b)  In  any  other  manner  interfering  with,  re- 
straining, or  coercing  its  employees  in  the  exercise 


36See  Wilson  ct  Co.,  Inc.,  77  NLR13  959,  962.  981, 
footnote  37. 
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of  the  right  to  self -organization,  to  form,  join,  or 
assist  any  labor  organization,  to  bargain  collec- 
tively through  representatives  of  their  own  choos- 
ing, and  to  engage  in  concerted  activities  for  the 
purposes  of  collective  bargaining  or  other  mutual 
aid  or  protection,  and  to  refrain  from  any  or  all 
of  such  activities  except  to  the  extent  that  such 
right  may  be  affected  by  an  agreement  requiring 
membership  in  a  labor  organization  as  a  condition 
of  employment,  as  authorized  in  Section  8  (a)  (3) 
of  the  Act. 

2.  Take  the  following  affirmative  action  which 
the  Board  finds  will  effectuate  the  policies  of  the 
Act: 

(a)  Offer  to  the  employees  named  in  Appendix 
A,  attached  hereto,  immediate  and  full  reinstate- 
ment to  their  former  or  substantially  equivalent 
positions,^^  and  make  them  whole^^  for  any  loss  of 
wages  suft'ered  as  a  result  of  the  discrimination 
against  them,  in  the  matter  described  in  the  section 
above  entitled  The  Remedy ; 

(b)  Post  immediately  at  its  office  and  place  of 
business   in    San   Francisco,    California,   copies   of 


•^''In  accordance  with  the  Board's  consistent  inter- 
pretation of  the  term,  the  expression  ''former  or 
su))stantially  equivalent  position''  is  intended  to 
mean  ''former  i)osition  wherever  possible,  but  if 
such  position  is  no  longer  in  existence,  then  to  a 
substantially  equivalent  position."  See  The  Chase 
National  Hank  of  the  City  of  New  York,  San  Juan, 
Puerto  Rico,  J^ranch,  65  NLRB  827. 


3«See  Crossett  Lumber  Com])anv,  8  NLRB  440 
E.  R.  Haffelfinger  Company,  Inc.,  NLRB  760. 


vs.  Globe  Wireless,  Ltd,  95 

the  notice  attached  hereto  and  marked  Ap])endix 
A.^^  Copies  of  said  notice  to  be  furnished  by  the 
Regional  Director  for  the  Twentieth  Region,  shall, 
after  being  duly  signed  by  Respondent's  repre- 
sentative be  posted  by  Respondent  immediately 
upon  receipt  thereof  and  maintained  by  it  for  sixty 
(60)  consecutive  days  in  conspicuous  places,  includ- 
ing all  places  where  notices  to  employees  are  cus- 
tomarily posted.  Reasonable  steps  shall  be  taken 
by  Respondent  to  insure  that  said  notices  are  not 
altered,  defaced,  or  covered  by  any  other  material ; 
(c)  Notify  the  Regional  Director  for  the 
Twentieth  Region  in  writing,  within  twenty  (20) 
days  from  the  date  of  receipt  of  this  Order  what 
steps  Respondent  has  taken  to  comply  herewith. 

It  Is  Further  Ordered  that  the  complaint,  insofar 
as  it  alleges  other  ^dolations  of  the  Act,  be,  and  it 
hereby  is,  dismissed. 

Signed  at  Washington,  D.  C,  this  20th  day  of 
March,  1950. 

PAUL  M.  HERZOG, 

Chairman. 
JOHN  M.  HOUSTON, 

Member. 
ABE  MURDOCK, 
Member. 
[Seal]  NATIONAL  LABOR 

RELATIONS  BOARD. 


^^In  the  event  that  this  Order  is  enforced  by  a 
decree  of  a  Court  of  Appeals,  there  shall  be  in- 
serted before  the  words,  **A  Decision  and  Order,'' 
the  words,  ''A  Decree  of  the  United  States  Court 
of  Appeals  Enforcing." 
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Appendix  A 

Notice  to  All  Employees 

Pursuant  to 

A  Decision  and  Order 

of  the  National  Labor  Relations  Board,  and  in 
order  to  effectuate  the  policies  of  the  National 
Labor  Relations  Act,  we  hereby  notify  our  em- 
ployees that: 

We  Will  Not  interfere  with,  restrain,  or 
coerce  our  employees  in  the  exercise  of  their 
right  to  self -organization,  to  form,  join,  or 
assist  any  labor  organization,  to  bargain  col- 
lectively through  representatives  of  their  own 
choosing,  and  to  engage  in  concerted  activities 
for  the  purposes  of  collective  bargaining  or 
other  mutual  aid  or  protection,  or  to  refrain 
from  any  or  all  of  such  activities  except  to  the 
extent  that  such  right  may  be  affected  by  an 
agreement  requiring  membership  in  a  labor 
organization  as  a  condition  of  employment,  as 
authorized  by  Section  8  (a)  (3)  of  the  amended 
Act. 

We  Will  Offer  to  the  employees  named  below 
immediate  and  full  reinstatement  to  their  for- 
mer or  sul)stantially  equivalent  positions  with- 
out prejudice  to  any  seniority  or  other  rights 
and  privileges  previously  enjoyed,  and  make 
tliom  wliolo  for  nny  loss  of  ])ay  suffcM'od  as  a 


vs.  Globe  Wireless,  Ltd,  97 

result  of  the  discrimination  against  them,  as 
set  forth  in  the  Decision  and  Order : 

Albert  E.  Hinde  George  J.  Rosengren 

Virginia  Kelso  David  E.  Sheaffer 

Violet  A.  Leach  Pauline  Smith 

Jesse  E.  McLin  Leslie  T.  Wheeler 

Homer  E.  Mulligan  Lorraine  E.  Conger 

Rudolph  W.  Niemi  Lillie  I.  Friend 

Malcolm  G.  Parks  Paul  Guerrero 

Louis  Pena  John  Gyurcsik 

Sylvia  Pottle  Viola  H.  Williams 
Bruce  E.  Risley 

All  our  employees  are  free  to  become  or  remain 
members  of  the  above-named  union  or  any  other 
labor  organization  except  to  the  extent  that  this 
right  may  be  affected  by  an  agreement  in  confoi- 
mity  with  Section  8  (a)  (3)  of  the  amended  Act. 
We  will  not  discriminate  in  regard  to  hire  or 
tenure  of  employment  or  any  term  or  condition  of 
employment  against  any  employee  because  of  mem- 
bership in  or  activity  on  behalf  of  any  such  labor 
organization. 

GLOBE  WIRELESS,  LTD., 

(Employer) 

By  , 

(Representative  )         ( Title  ) 

Dated 

This  notice  must  remain  j)Osted  for  60  days  fi-oni 
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the  date  hereof,  and  must  not  be  altered,  defaced, 
or  covered  by  any  other  material. 

Before  the  National  Labor  Relations  Board 
Twentieth  Region 

Case  No.  20-CA-193 
In  the  Matter  of 
GLOBE  WIRELESS,  LTD., 

and 

LORRAINE  E.  CONGER,  PAUL  GUERRERO, 
LILLIE  I.  FRIEND,  JOHN  GYURCSIK, 
ALBERT  E.  HINDE,  CHARLES  A.  JONES, 
VIRGINIA  KELSO,  VIOLET  A.  LEACH, 
JESSE  E.  McLIN,  HOMER  E.  MULLIGAN, 
RUDOLPH  W.  NIEMI,  MALCOLM  G. 
PARKS,  LOUIS  PENA,  SYLVIA  POTTLE, 
BRUCE  B.  RISLEY,  GEORGE  J.  ROSEN- 
GREN,  DAVID  E.  SHEAFPER,  PAULINE 
SMITH,  LESLIE  T.  WHEELER,  VIOLA 
H.  WILLIAMS 

Tuesday,  July  26,  1949 

Pursuant    to    notice,    the    above-entitled    matter 
came  on  for  hearing  at  10:00  o'clock  a.m. 
Before :  Horace  A.  Ruckel,  Esq., 
Trial  Examiner. 
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Appearances : 

NATHAN  R.  BERKE, 
821  Market  Street, 
San  Francisco,  California, 

General  Counsel,  National  Labor 
Relations  Board. 

BROBECK,  PHLEGER  &  HARRISON,  by 
RICHARD  ERNST, 
111  Sutter  Street, 
San  Francisco,  California, 

Appearing  on  Behalf  of  Globe  Wire- 
less, Ltd.,  the  Respondent. 

PROCEEDINGS 

*        -x-        * 

We  therefore  move  that  the  Trial  Examiner  con- 
tinue this  hearing  and  that  the  issues  of  subpoenas, 
in  accordance  with  this  application  which  I  hand 
the  Trial  Examiner,  will  require  the  attendance  of 
each  of  the  persons  who  are  named  in  the  title  of 

the  case.  [11*] 

^     *     * 

Now,  the  Act  says  in  Section  11  in  very  clear, 
simple  language,  that  subpoenas  shall  be  issued  as 
follows : 

'*The  Board  or  any  member  thereof  shall  upon 
application  of  any  party  to  such  proceedings  forth- 
with issue  to  such  party  subpoenas  requiring  the 
attendance  and  testimony  of  witnesses  or  the  pro- 
duction   of   any    evidence    in   such    procc^edings    or 

*  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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investigation  requested  in  such  application.'' 

The  rules  of  the  Board  provide  that  the  Regional 
Director  shall  act  for  the  Board  prior  to  the  com- 
mencement of  hearing,  and  the  Trial  Examiner, 
once  the  hearing  has  been  commenced. 

We  filed  timely  a  proper  application  with  the 
Regional  Director,  but  he  failed  to  perform  his 
duty  in  accordance  with  the  requirements  of  the 
law.  We  have  called  this  to  your  attention  and  feel 
that  you  are  the  only  person  who  can  cure  it  and 
we  ask  you  to  cure  it  hj  issuing  the  depositions 
called  for  and  [12]  continuing  the  hearing  to  per- 
mit them  to  be  complied  with  and  we  do  have  the 
opportunity  for  discovery,  as  permitted  by  the 
Federal  Rules  of  Procedure  and  the  State  Rules 
in  virtually  every  State  in  the  United  States.  [13] 


Trial  Examiner  Ruckel :  I  know  of  no  precedent 
for  the  granting  of  counsel's  motion.  The  Trial 
Examiner  does  issue  subpoenas  but  he  issues  them 
during  the  course  of  the  hearing.  [14] 


As  far  as  opportunity  to  confer  with  the  wit- 
nesses is  concerned,  I  know  of  no  such  precedent. 
The  Respondent  is  entitled,  as  any  defendant  is 
entitled,  to  know  what  he  is  charged  with.  He  is 
not  entitled  to  know  the  exact  nature  of  the  evi- 
dence which  the  Government  or  the  Complainant 
in  a  civil  cause  brings. 
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Further  reading  of  the  Complaint  convinces  me 
or  shows  plainly  that  there  are  no  declarations  or 
acts  of  supervisory  employees  which  are  relied 
upon  as  constituting  a  breach  of  the  Act,  with  the 
exception  that,  of  course,  some  individual,  sup- 
posed to  be  a  supervisor  or  officer,  did  discharge 
certain  individuals.  The  Respondent's  Answer 
makes  it  clear  that  they  were  discharged.  [15] 

Now,  it  is  fully  within  the  Respondent's  knowl- 
edge who  that  individual  was  and  the  reasons  why 
in  their  opinion  they  were  discharged,  the  reason 
why  in  its  opinion,  that  is,  the  Corporation's,  they 
were  discharged,  and  the  Answer  fully  rationalizes 

the  discharges. 

*     *     * 

Mr.  Ernst:  And  is  the  application  for  the  sub- 
poenas denied?  I  don't  want  to  burden  you  or  the 
record,  but  I  think  that  the  amendments  of  1947 
have  the  effect  of  giving  parties  such  as  Globe 
AVireless  the  same  right  as  the  Board  to  require 
the  production  and  opportunity  to  consider  evi- 
dence and  gain  knowledge  as  to  what  evidence  was 
to  be  produced.  The  Board  claims  apparently  the 
right  to  compel  the  production  of  evidence  prior 
to  the  commencement  of  the  formal  hearing.  If 
the  Board  has  that  right,  I  submit,  under  this 
statute  we  have  exactly  the  same  right  and  that  is 
given  by  the  statute  and  we  [16]  being  deprived 
of  the  right  given  us  by  the  statute,  and  I  see  no 
way  of  preventing  a  mistrial  of  the  case  and  either 
requiring  a   new   trial,   which   doesn't   make   imidi 
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sense,  or  depriving  the  Board  of  any  jurisdiction 
to  decide  in  favor  of  the  individual  complainants, 
unless  we  prevent  a  mistrial  at  this  stage  in  accord- 
ance with  the  motion  I  have  made  today. 


Trial  Examiner  Ruckel:  Well,  on  that  repre- 
sentation I  shall  deny  the  application  with  the  un- 
derstanding that  if  it  should  appear  that  someone 
of  these  persons  is  not  present  and  his  testimony 
is  desired  by  the  Respondent,  as  the  Respondent's 
own  witness,  that  I  shall  entertain  a  motion  or  an 
application  for  subpoena  at  that  time.  [17] 


Mr.  Ernst:     I  have  objection  to  4. 

Trial  Examiner  Ruckel:    What  is  4? 

Mr.  Ernst:  It  is  the  Complaint  and  Notice  of 
Hearing,  on  the  ground  that  there  has  been  no 
showing  and  we  contend  that  there  can  be  no  show- 
ing that  any  Complaint  has  lawfully  [21]  issued. 

*     *     * 

Trial  Examiner  Ruckel:  The  objection  is  over- 
ruled, and  the  Exhibits,  including  No.  4,  may  be 
received. 

(The  documents  heretofore  marked  General 
Counsel's  Exhibits  Nos.  1(a)  to  (t),  inclusive; 
2(a)  to  (y),  inclusive;  3(a)  to  (t),  inclusive; 
4(a),  (b),  (c)  and  (d),  5(a),  (b),  (c)  and  (d), 
6,  7,  and  8,  for  identification,  were  received  m 
evidence.) 
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GENERAL  COUNSEL'S  EXHIBIT  No.  5(a) 

Case  No.  20-CA-193 
[Title  of  Board  and  Cause.] 

APPLICATION  FOR  THE  TAKING 
OF  DEPOSITION 

Globe  Wireless,  Ltd.,  a  party  to  the  above-entitled 
proceeding,  proposes  that  depositions  shall  be  taken. 
It  is  proposed  that  such  depositions  be  taken  before 
Eugene  P.  Jones,  a  Notary  Public  in  and  for  the 
City  and  County  of  San  Francisco,  in  the  oflSces  of 
Messrs.  Brobeck,  Phleger  &  Harrison,  attorneys  for 
Globe  Wireless,  Ltd.,  at  Room  1100,  111  Sutter 
Street,  San  Francisco,  California,  beginning  at  9 :30 
a.m.,  July  21,  1949,  and  that  each  of  the  following 
witnesses  there  testify  by  deposition  upon  oral  ex- 
amination at  the  time  set  forth  after  his  name : 

Albert  E.  Hinde,  9 :30  a.m.,  July  21 

2841  Sacramento  Street, 
San  Francisco,  California. 

Charles  Jones,  10:30  a.m.,  July  21 

204  Park  Street, 
Redwood  City,  California. 

Rudolph  W.  Niemi,  2 :00  p.m.,  July  21 

147  Arch  Street, 

San  Francisco,  California. 

Malcolm  G.  Parks,  3:00  p.m.,  July  21 

1840  Sunnydale  Avenue, 
San  Francisco,  California. 
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Bruce  B.  Eisley,  4:00  p.m.,  July  21 

House  598, 

Marin  City,  California. 

Globe  Wireless,  Ltd.,  sets  forth  the  following  rea- 
sons for  the  taking  of  these  depositions : 

1.  The  witnesses  are  all  adverse  parties  to  Globe 
Wireless,  Ltd.  in  the  above-entitled  proceeding  and 
the  answer  to  the  complaint  in  such  proceeding  has 
been  served  and  filed. 

2.  Globe  Wireless,  Ltd.  desires  to  take  the  depo- 
sition of  these  adverse  parties  for  the  purpose  of 
discovery  and  for  the  use  as  evidence  in  the  proceed- 
ing before  the  Board  in  accordance  with  the  practice 
under  Rule  26  of  the  Rules  of  Civil  Procedure  for 
the  District  Courts  of  the  United  States  adopted  by 
the  Supreme  Court  of  the  United  States  pursuant 
to  the  Act  of  June  19,  1934. 

3.  Employees  of  the  Board  under  the  general  su- 
pervision of  the  General  Counsel  of  the  Board  and 
the  Regional  Director  for  the  Twentieth  Region 
have  taken  statements  from  supervisory  employees 
of  the  company  having  the  principal  information 
with  respect  to  the  matters  at  issue  in  the  proceed- 
ing and,  we  are  informed  and  believe,  have  taken 
statements  from  some  or  all  of  the  other  parties. 
Such  statements  are,  under  the  usual  practice  of  the 
attorneys  on  the  staff  of  the  General  Counsel  of  tlie 
Board,  made  use  of  by  such  attorneys  in  preparation 
i'or  and  in  the  course  of  the  trial  of  the  proceeding 
under  Section  10. 
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4.  The  depositions  will  furthermore  give  counsel 
tor  Globe  Wireless,  Ltd.,  with  respect  to  the  wit- 
nesses whose  depositions  are  asked,  equal  treatment 
to  that  accorded  to  attorneys  for  the  General  Coun- 
sel of  the  Board  in  view^  of  the  availability  to  them 
of  statements  taken  from  supervisory  employees  of 
Globe  Wireless,  Ltd.  and  from  other  persons  who 
might  have  testimony  relevant  to  the  issues  of  the 
dispute. 

5.  A  party  to  a  proceeding  before  a  District 
Court  of  the  United  States  or  a  state  court  in  the 
State  of  California  would,  as  a  matter  of  right,  be 
entitled  to  take  the  depositions  called  for  in  this 
application. 

6.  Provisions  of  Section  11  authorize  the  taking 
of  these  depositions  and  provide  for  the  issuance  of 
subpoenas  in  connection  therewith  (See  Legislative 
History  of  the  Labor  Management  Relations  Act, 
1947,  pages  16,  201,  334  and  562). 

7.  The  depositions  should  contribute  to  a  more 
expeditious  and  orderly  trial  of  the  matter  before  the 
Trial  Examiner,  just  as  does  the  comparable  prac- 
tice so  contribute  to  expeditious  and  orderly  trial  of 
proceedings  before  the  state  and  federal  courts. 

8.  The  application  for  subpoenas  directed  to  the 
persons  named  herein  to  testify  by  deposition,  which 
is  filed  this  day  with  the  Board's  Office  for  the  Twen- 
tieth Region,  states,  with  full  particularity,  the  na- 
ture of  the  testimony  sought  and  shows  why  it  relates 
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to  the  matters  before  the  Board  in  the  above-entitled 
proceeding. 

Dated:     July  13,  1949. 

Respectfully  submitted, 

GLOBE  WIRELESS,  LTD., 

By  /s/  GREGORY  A.  HARRISON, 

/s/  RICHARD  ERNST, 

BROBECK,  PHLEGER  & 
HARRISON, 
Its  Attorneys. 

Service  admitted. 

Received  July  26,  1949. 


GENERAL  COUNSEL'S  EXHIBIT  No.  5(b) 
Case  No.  20-CA-193 
[Title  of  Board  and  Cause.] 

APPLICATION  FOR  THE  TAKING 
OF  DEPOSITION 

Globe  Wireless,  Ltd.,  a  party  to  the  above-entitled 
proceeding,  proposes  that  depositions  shall  be  taken 
It  is  proposed  that  such  depositions  be  taken  before 
Eugene  P.  Jones,  a  Notary  Public  in  and  for  the 
City  and  County  of  San  Francisco,  in  the  offices  of 
Messrs.  Brobeck,  Phleger  &  Harrison,  attorneys  for 
Globe  Wireless,  Ltd.,  at  Room  1100,  111  Sutter 
Street,  San  Francisco,  California,  beginning  at  9:00 
a.m.,  July  22,  1949,  and  that  each  of  the  following 
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witnesses  there  testify  by  deposition  upon  oral  ex- 
amination at  the  time  set  forth  after  his  name : 

Lorraine  E.  Conger,  9 :00  a.m.,  July  22,  1949 

1941  Taraval  Street, 

San  Francisco,  California. 

Lillie  I.  Friend,  10:00  a.m.,  July  22,  1949 

1299  O'Farrell  Street, 
San  Francisco,  California. 

Paul  J.  Guerrero,  11:00  a.m.,  July  22,  1949 

1315  Grove  Street, 

San  Francisco,  California. 

John  Gyurcsik,  1 :30  p.m.,  July  22,  1949 

359  Vallejo  Street, 

San  Francisco,  California. 

Virginia  Kelso,  2 :30  p.m.,  July  22,  1949 

529  Masonic  Avenue, 
San  Francisco,  California. 

Violet  A.  Leach,  3 :30  p.m.,  July  22,  1949 

221  CUpper  Street, 

San  Francisco,  California. 

Jesse  E.  McLin,  4:30  p.m.  July  22,  1949 

107  East  Vista  Avenue, 
Daly  City,  California. 

Homer  E.  Mulligan,  9:00  a.m.,  July  23,  1949 

166  Gaven  Street, 

San  Francisco,  California. 

Louis  Pena,  10:00  a.m.,  July  23,  1949 

227  Dore  Street, 

San  Francisco,  California. 
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Sylvia  Pottle  11:00  a.m.,  July  23,  1949 

2419  Durant  Avenue, 
Berkeley,  California. 

George  J.  Rosengren,  9 :00  a.m.,  July  25,  1949 

4220  Cabrillo  Street, 

San  Francisco,  California. 

David  E.  Sheaffer,  10:00  a.m.,  July  25,  1949 

1475  Guerrero  Street, 
San  Francisco,  California. 

Pauline  G.  Smith,  11 :00  a.m.,  July  25,  1949 

26  Leona  Terrace, 

San  Francisco,  California. 

Leslie  T.  Wheeler,  1:30  p.m.,  July  25,  1949 

2763  Bush  Street, 

San  Francisco,  California. 

Viola  M.  Williams,  2:30  p.m.,  July  25,  1949 

24  Leona  Terrace, 

San  Francisco,  California. 

Globe  Wireless,  Ltd.,  sets  forth  the  following  rea- 
sons for  the  taking  of  these  depositions : 

1.  The  witnesses  are  all  adverse  parties  to  Globe 
Wireless,  Ltd.  in  the  above-entitled  proceeding  and 
the  answer  to  the  complaint  in  such  proceeding  has 
been  served  and  filed. 

2.  Globe  Wireless,  Ltd.  desires  to  take  the  de- 
position of  these  adverse  parties  for  the  purpose  of 
discovery  and  for  the  use  as  evidence  in  the  pro- 
ceeding before  the  Board  in  accordance  with  the 
])vncti('e  uiulor  Kule  26  of  the  Rules  of  Civil    Pro- 
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cedure  for  the  District  Courts  of  the  United  States 
adopted  by  the  Supreme  Court  of  the  United  States 
pursuant  to  the  Act  of  June  19,  1934. 

3.  Employees  of  the  Board  under  the  general 
supervision  of  the  General  Counsel  of  the  Board  and 
the  Regional  Director  for  the  Twentieth  Region 
have  taken  statements  from  supervisory  employees 
of  the  company  having  the  principal  information 
with  respect  to  the  matters  at  issue  in  the  proceed- 
ing and,  we  are  informed  and  believe,  have  taken 
statements  from  some  or  all  of  the  other  parties. 
Such  statements  are,  under  the  usual  practice  of  the 
attorneys  on  the  staff  of  the  General  Counsel  of  the 
Board,  made  use  of  by  such  attorneys  in  preparation 
for  and  in  the  course  of  the  trial  of  the  proceeding 
under  Section  10. 

4.  The  depositions  will  furthermore  give  counsel 
for  Globe  Wireless,  Ltd.,  with  respect  to  the  wit- 
nesses whose  depositions  are  asked,  equal  treatment 
to  that  accorded  to  attorneys  for  the  General  Coun- 
sel of  the  Board  in  view  of  the  availability  to  them 
of  statements  taken  from  supervisory  employees  of 
Globe  Wireless,  Ltd.,  and  from  other  persons  who 
might  have  testimony  relevant  to  the  issues  of  the 
dispute. 

5.  A  party  to  a  proceeding  before  a  District 
Court  of  the  United  States  or  a  state  court  in  the 
State  of  California  would,  as  a  matter  of  right,  be 
entitled  to  take  the  depositions  called  for  in  this 
application. 
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6.  Provisions  of  Section  11  authorize  the  taking 
of  these  depositions  and  provide  for  the  issuance  of 
subpoenas  in  connection  therewith  (See  Legislative 
History  of  the  Labor-Management  Relations  Act, 
1947,  pages  16,  201,  334,  and  562). 

7.  The  taking  of  the  depositions  v^ill  contribute 
to  a  more  expeditious  and  orderly  trial  of  the  matter 
before  the  Trial  Examiner  just  as  does  the  compar- 
able practice  so  contribute  to  expeditious  and  orderly 
trial  before  the  state  and  federal  courts.  The  taking 
of  the  depositions  will  give  counsel  for  Globe  Wire- 
less, Ltd.,  full  knowledge  of  the  evidence  that  may 
be  available  and  will  permit  him  to  judge  whether 
there  may  be  any  cumulative  evidence  and  will 
otherwise  permit  him  to  prepare  adequately  for  the 
trial  in  accordance  with  the  usual  practice  of  pre- 
paring for  trial  in  the  federal  and  state  courts. 
Since  a  trial  before  the  Board  should  be  an  attempt 
to  present  the  true  facts  rather  that  a  battle  of  wits 
between  counsel,  these  depositions  should  be  ordered 
and  the  subpoenas  issued. 

8.  The  application  for  subpoenas  directed  to  the 
persons  named  herein  to  testify  by  deposition,  which 
is  filed  this  day  with  the  Board's  Office  for  the 
Twentieth  Region,  states,  with  full  particularity,  the 
nature  of  the  testimony  sought  and  shows  why  it 
relates  to  the  matters  before  the  Board  in  the  above- 
entitled  proceeding. 

Dated:     July  14,  1949. 

Respectfully  submitted, 

GLOBE  WIRELESS,  LTD., 
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By  /s/  GREGORY  A.  HARRISON, 

/s/  RICHARD  ERNST, 

BROBECK,  PHLEGER  & 
HARRISON, 
Its  Attorneys. 
Service  admitted. 

Received  July  26,  1949. 


GENERAL  COUNSEL'S  EXHIBIT  No.  5(c) 

Case  No.  20-CA-193 
[Title  of  Board  and  Cause.] 

APPLICATION  FOR  SUBPOENA 

Globe  Wireless,  Ltd.,  a  party  to  the  above-entitled 
proceeding,  hereby  applies  for  the  issuance  of  sub- 
poenas to  the  persons  named  below,  each  of  whom  is 
a  party  to  the  above-entitled  proceeding  and  a  party 
adverse  to  applicant,  such  subpoenas  to  direct  them 
to  appear  before  Eugene  P.  Jones,  a  Notary  Public 
in  and  for  the  City  and  County  of  San  Francisco,  at 
Room  1100,  111  Sutter  Street,  San  Francisco,  Cali- 
fornia, in  the  offices  of  Messrs.  Brobeck,  Phleger  & 
Harrison,  beginning  at  9:30  a.m.,  July  21,  1949,  as 
follows : 

Albert  E.  Hinde,  9:30  a.m.,  July  21,  1949 

2841  Sacramento  Street, 
San  Francisco,  California. 

Charles  A.  Jones,  10:30  a.m.,  Julv  21,  1949 

204  Park  Street, 
Redwood  City,  California. 
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Rudolph  W.  Niemi,  2:00  p.m.,  July  21,  1949 

147  Arch  Street, 

San  Francisco,  California. 

Malcolm  G.  Parks,  3:00  p.m.,  July  21,  1949 

1840  Sunnydale  Avenue, 
San  Francisco,  California. 

Bruce  B.  Risley,  4:00  p.m.,  July  21,  1949 

House  598, 

Marin  City,  California. 

each  of  said  witnesses  at  the  time  set  forth  after 
his  name  there  to  give  testimony  by  deposition  upon 
oral  examination  for  the  purpose  of  discovery  and 
for  use  as  evidence  in  the  proceeding  before  the 
Board.  The  testimony  to  be  produced  shall  be  the 
information  in  the  possession  of  the  witness  with 
respect  to : 

1.  The  reasons  for  the  discharge  of  Charles  A. 
Jones,  on  or  about  January  21,  1949. 

2.  The  occuri-ences  oi\  January  21  and  22,  1949, 
in  Globe's  operating  room  and/or  in  the  office  of  ^Ir. 
McPherson  in  connection  with  the  discharge  of  Mr. 
Jones  and  any  and  all  discussions,  conferences,  meet- 
ings and  actions  in  connection  therewith. 

r;.  The  acts  of  the  witness  and  others,  individu- 
ally or  in  concert  with  others,  during  the  period  be- 
ginning January  21,  1949  and  ending  with  the 
withdrawal  of  the  picket  lino  in  connection  with  the 
picketimx  of  Globe  Wireless,  Ltd. 

4.  The  efforts  of  tlie  witness,  individually  and/or 
\\\  concert  with  others,  on  bohalf  of  himself,  or  liiin- 
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self  and  others,  to  obtain  his  or  their  return  to  work 
at  Globe  AVireless,  Ltd.  after  January  21,  1949. 

5.  The  nature  and  extent  and  techniques  of  plan- 
ning and  effecting  concerted  action  with  his  fellows 
directed  against  Globe  Wireless,  Ltd.,  during  the 
period  following  knowledge  of  the  discharge  of 
Charles  A.  Jones. 

6.  Any  and  all  acts  of  Globe  AVireless,  Ltd.,  di- 
rectly or  through  its  agents,  referred  to  in  the 
charge  bearing  the  name  of  the  witness  as  ha\'ing 
interfered  with,  restrained  or  coerced  the  witness 
or  other  employees  in  the  exercise  of  the  rights  to 
join  and  assist  and  bargain  through  American  Com- 
munications Association,  CIO. 

7.  Any  and  all  acts  of  Globe  Wireless,  Ltd.,  di- 
rectly or  through  its  agents,  referred  to  in  the  charge 
bearing  the  name  of  the  witness  as  having  by 
discrimination  in  regard  to  hire  or  tenure  of  em- 
ployment or  terms  or  condition  of  emplo}Tiient  dis- 
couraged membership  in  American  Communications 
Association,  CIO,  or  encouraged  membership  in  any 
other  labor  organization  rival  of  American  Com- 
munications Association,  CIO. 

8.  Any  acts,  after  August  25,  1948,  of  American 
Communications  Association,  CIO,  or  its  agents,  to 
restrain  or  coerce  any  employees  of  Globe  Wireless, 
Ltd.,  in  the  exercise  of  their  rights  to  refrain  from 
joining,  assisting  or  bargaining  through  American 
(Communications  Association,  CIO. 

9.  Any  acts  after  August  25,  1948  of  American 
Communications  Association,  CIO,  or  its  agents,  to 
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cause  or  attempt  to  cause  Globe  Wireless,  Ltd.  to 
discriminate  in  regard  to  hire  or  tenure  of  employ- 
ment or  any  term  or  condition  of  employment  to 
encourage  membership  in  American  Communica- 
tions Association,  CIO,  or  discourage  membership 
in  any  labor  organization  rival  of  American  Com- 
munications Association,  CIO. 

10.  Any  act  after  January  21,  1949  of  American 
Communications  Association,  CIO,  or  its  agents,  in- 
ducing or  encouraging  employees  of  any  employer 
other  than  Globe  Wireless,  Ltd.  to  refuse  to  perform 
services  with  respect  to  messages  originating  on  or 
carried  by  or  destined  to  the  radio  telegraphy  sys- 
tem of  Globe  Wireless,  Ltd.  where  a  purpose  of  such 
action  was  to  force  or  require  such  other  employer 
to  cease  dealing  with  Globe  Wireless,  Ltd. 

11.  The  facts  as  to  all  acts  of  the  witness  and 
other  individuals  named  in  the  complaint,  individu- 
ally and/or  in  concert  with  others,  in  connection 
with  the  planning,  preparing  and  filing  of  the  charge 
bearing  the  name  of  the  witness  and  attached  to  the 
complaint. 

Dated:     July  13,  1949. 

Respectfully  submitted, 

GLOBE  WIRELESS,  LTD., 
By  /s/  GREGORY  A.  HARRISON, 
/s/  RICHARD  ERNST, 

BROBECK,  PHLEGER  & 
HARRISON, 
Its  Attorneys. 
Received  July  26,  1949. 
Service  admitted. 
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GENERAL  COUNSEL'S  EXHIBIT  No.  5(d) 
Case  No.  20-CA-193 

[Title  of  Board  and  Cause.] 

APPLICATION  FOR  SUBPOENA 

Globe  Wireless,  Ltd.,  a  party  to  the  above-entitled 
proceeding,  hereby  applies  for  the  issuance  of  sub- 
poenas to  the  persons  named  below,  each  of  whom  is 
a  party  to  the  above-entitled  proceeding  and  a  party 
adverse  to  applicant,  such  subpoenas  to  direct  them 
to  appear  before  Eugene  P.  Jones,  a  Notary  Public 
in  and  for  the  City  and  County  of  San  Francisco,  at 
Room  1100,  111  Sutter  Street,  San  Francisco,  Cali- 
fornia, in  the  offices  of  Messrs.  Brobeck,  Phleger  & 
Harrison,  beginning  at  9:00  a.m.,  July  22,  1949,  as 
follows : 

Lorraine  E.  Conger,  9 :00  a.m.,  July  22,  1949 

1941  Taraval  Street, 

San  Francisco,  California. 

Lillie  I.  Friend,  10:00  a.m.,  July  22,  1949 

1299  O'Farrell  Street, 
San  Francisco,  California. 

Paul  J.  Guerrero,  11:00  a.m.,  July  22,  1949 

1315  Grove  Street, 

San  Francisco,  California. 

John  Gyurcsik,  1 :30  p.m.,  July  22,  1949 

359  Vallejo  Street, 

San  Francisco,  California. 

Virginia  Kelso,  2 :30  p.m.,  July  22,  1949 

529  Masonic  Avenue, 
San  Francisco,  California. 
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Violet  A.  Leach,  3 :30  p.in.,  July  22,  1949 

221  Clipper  Street, 

San  Francisco,  California. 

Jesse  E.  McLin,  4:30  p.m.,  July  22,  1949 

107  East  Vista  Avenue, 
Daly  City,  California. 

Homer  E.  Mulligan  9:00  a.m.,  July  23,  1949 

166  Gaven  Street, 

San  Francisco,  California. 

Louis  Pena,  10 :00  a.m.,  July  23,  1949 

227  Dore  Street, 

San  Francisco,  California. 

Sylvia  Pottle,  11 :00  a.m.,  July  23,  1949 

2419  Durant  Avenue, 
Berkeley,  California. 

George  J.  Rosengren,  9:00  a.m.,  July  25,  1949 

4220  Cabrillo  Street, 

San  Francisco,  California. 

David  E.  Sheaffer,  10 :00  a.m.,  July  25,  1949 

1475  Guerrero  Street, 
San  Francisco,  California. 

Pauline  G.  Smith,  11 :00  a.m.,  July  25,  1949 

26  Leona  Terrace, 

San  Francisco,  California. 

Leslie  T.  Wheeler,  1:30  p.m.,  July  25,  1949 

27^3  Bush  Street, 

San  Francisco,  California. 

Viola  M.  Williams,  2:30  p.m.,  July  25,  1949 

24  Leona  Terrace, 

San  Francisco,  California. 
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each  of  said  witnesses  at  the  time  set  forth  after  his 
name  there  to  give  testimony  by  deposition  upon  oral 
examination  for  the  purpose  of  discovery  and  for 
use  as  evidence  in  the  proceeding  before  the  Board. 
The  testimony  to  be  produced  shall  be  the  infomia- 
tion  in  the  possession  of  the  witness  with  respect  to : 

1.  The  reasons  for  the  discharge  of  Charles  A. 
Jones  on  or  about  January  21,  1949. 

2.  The  occurrences  on  January  21  and  22,  1949, 
in  Globe's  operating  room  and/or  in  the  office  of  Mr. 
McPherson  in  connection  with  the  discharge  of  Mr. 
Jones  and  any  and  all  discussions,  conferences,  meet- 
ings and  actions  in  connection  therewith. 

3.  The  acts  of  the  witness  and  others,  individ- 
ually or  in  concert  with  others,  during  the  period 
beginning  January  21,  1949  and  ending  with  the 
withdrawal  of  the  picket  line  in  connection  with  the 
picketing  of  Globe  Wireless,  Ltd. 

4.  The  efforts  of  the  witness,  individually  and/or 
in  concert  with  others,  on  behalf  of  himself,  or  him- 
self and  others,  to  obtain  his  or  their  return  to  work 
at  Globe  Wireless,  Ltd.  after  January  21,  1949. 

5.  The  nature  and  extent  and  techniques  of  plan- 
ning and  effecting  concerted  action  with  his  fellows 
directed  against  Globe  Wireless,  Ltd.  during  the 
period  following  knowledge  of  the  discharge  of 
Charles  A.  Jones. 

6.  Any  and  all  acts  of  Globe  Wireless,  Ltd.,  di- 
rectly or  through  its  agents,  referred  to  in  the  clia7*i;e 
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bearing  the  name  of  the  witness  as  having  interfered 
with,  restrained  or  coerced  the  witness  or  other  em- 
ployees in  the  exercise  of  the  rights  to  join  and  assist 
and  bargain  through  American  Communications  As- 
sociation, CIO. 

7.  Any  and  all  acts  of  Globe  Wireless,  Ltd.,  di- 
rectly or  through  its  agents,  referred  to  in  the  charge 
bearing  the  name  of  the  witness  as  having  by  dis- 
crimination in  regard  to  hire  or  tenure  of  employ- 
ment or  term  or  condition  of  employment  discour- 
aged membership  in  American  Communications 
Association,  CIO,  or  encouraged  membership  in  any 
other  labor  organization  rival  of  American  Com- 
munications Association,  CIO. 

8.  Any  acts,  after  August  25,  1948,  of  American 
Communications  Association,  CIO,  or  its  agents,  to 
restrain  or  coerce  any  employees  of  Globe  Wireless, 
Ltd.  in  the  exercise  of  their  rights  to  refrain  from 
joining,  assisting  or  bargaining  through  American 
Communications  Association,  CIO. 

9.  Any  acts  after  August  25,  1948,  of  American 
(communications  Association,  CIO,  or  its  agents,  to 
cause  or  attempt  to  cause  Globe  AVireless,  Ltd.  to 
discriminate  in  regard  to  hire  or  tenure  of  employ- 
ment or  any  term  or  condition  of  employment  to 
encourage  membership  in  American  Communica- 
tions Association,  CIO,  or  discourage  membership 
in  any  labor  organization  rival  of  American  Com- 
munications Association,  CIO. 

10.  Any  act  after  January  21,  1949,  of  American 
(Communications  Association,  CIO,  or  its  agents,  in- 
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dueing  or  encouraging  employees  of  any  employer 
other  than  Globe  Wireless,  Ltd.  to  refuse  to  perform 
services  with  respect  to  messages  originating  on  or 
carried  by  or  destined  to  the  radio  telegraphy  sys- 
tem of  Globe  Wireless,  Ltd.  where  a  purpose  of  such 
action  was  to  force  or  require  such  other  employer 
to  cease  dealing  with  Globe  Wireless,  Ltd. 

11.  The  facts  as  to  all  acts  of  the  witness  and 
other  individuals  named  in  the  complaint,  indi- 
vidually and/or  in  concert  with  others,  in  connection 
with  the  planning,  preparing  and  filing  of  the  charge 
bearing  the  name  of  the  witness  and  attached  to  the 
complaint. 

Dated:     July  14,  1949. 

Respectfully  submitted, 

GLOBE  WIRELESS,  LTD., 

By  /s/  GREGORY  A.  HARRISON, 

/s/  RICHARD  ERNST, 

BROBECK,  PHLEGER  & 
HARRISON, 
Its  Attorneys. 

Service  admitted. 
Received  July  26,  1949. 
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GENERAL  COUNSEL'S  EXHIBIT  No.  6 

LTnited  States  of  America 

Before  the  National  Labor  Relations  Board 
Twentieth  Region 

Case  No  20-CA-193 

In  the  Matter  of 

GLOBE  WIRELESS,  Ltd. 

and 

LORRAINE  E.  CONGER,  LILLIE  I.  FRIEND, 
PAUL  GUERRERO,  JOHN  GYURCSIK, 
ALBERT  E.  HINDE,  CHARLES  A.  JONES, 
VIRGINIA  KELSO,  VIOLET  A.  LEACH, 
JESSE  E.  McLIN,  HOMER  E.  MULLIGAN, 
RUDOLPH  W.  NIEMI,  MALCOM  G. 
PARKS,  LOUIS  PENA.  SYLVIA  POTTLE, 
BRUCE  B.  RISLEY,  GEORGE  J.  ROSEN- 
GREN,  DAVID  E.  SHEAFFER,  PAULINE 
SMITH,  LESLIE  T.  WHEELER,  VIOLA  H. 
WILLIAMS, 

Individuals. 

ORDER 

Applications  for  the  taking  of  depositions  and 
applications  for  subpenas  in  connection  therewitli 
having  been  filed  by  Globe  Wireless,  Ltd.,  on  July 
13  and  14,  1949,  and  the  matters  set  forth  tliercin 
having  been  duly  considered. 

It  Is  Hereby  Ordered  that,  good  cause  for  the 
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taking  of  depositions  not  having  been  shown,  the 
applications  therefor  be,  and  the  same  hereby  are, 
denied,  and 

It  is  Hereby  Further  Ordered  that  the  applica- 
tions for  subpenas,  being  in  connection  with  and  de- 
pendent upon  the  applications  for  depositions,  be, 
and  the  same  hereby  are,  likewise  denied,  without 
prejudice  to  the  making  of  written  applications  for 
subpoenas  returnable  at  the  hearing  heretofore 
scheduled  in  the  above-entitled  proceedings. 

/s/  GERALD  A.  BROWN, 
Regional    Director,    Twentieth    Region,     National 
Labor  Relations  Board. 

Received  July  26,  1949. 


GENERAL  COUNSEL'S  EXHIBIT  No.  7 

Western  Union 
[Telegram] 

July  20,  1949. 
Straight  Wire 

National  Labor  Relations  Board, 
Washington,  D.  C. 

Re  Globe  Wireless  Et  Al.  Case  No.  20-CA-193. 
We  Hereby  Request  Under  Section  102.26  of  the 
Board's  Rules  and  Regulations  Special  Permission 
to  Appeal  to  the  Board  Directly  from  the  Order  of 
the  Regional  Director  for  the  Tw^entieth  Region  Re- 
ceived July  19,  1949,  Denying  Issuance  of  Sub- 
])nrnas.  Issuance  of  Wliich  Was  Required  by  Sec- 
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tion  102.31  of  the  Board's  Rules  and  Regulations 
and  Section  11(1)  of  the  Act,  Due  and  Timely  Ap- 
plication Having  Been  Made  Therefor.  Since  Re- 
spondent Would  be  Irreparably  Deprived  of  Its 
Right  to  Due  Process  of  Law  and  to  the  Fair  Hear- 
ing Required  by  Statute  if  the  Taking  of  Evidence 
in  the  Hearing  Precedes  the  Issuance  and  Compli- 
ance with  Said  Subpoenas  for  That  Would  Preclude 
Respondent  from  Preparing  and  Presenting  the 
Case  as  He  Is  Entitled,  We  Further  Request  Order 
Continuing  July  26  Hearing  Until  Board  Considers 
Appeal,  Issues  Subpoenas  and  There  Is  Compliance 
Therewith.  Copy  of  This  Telegram  Is  Being 
Served  on  the  Parties  and  the  Regional  Director  for 
the  Twentieth  Region. 

BROBECK,  PHLEGER  & 
HARRISON. 

Received  July  26,  1949. 


GENERAL  COUNSEL'S  EXHIBIT  No.  8 

[Teletype] 

Book  SF 

July  21,  1949. 
Washington  7-21-49  513PM 

Re— Globe  Wireless  Et  Al,  20-CA-193,  tlie  Board 
Upon  Consideration  Today  Has  Denied  Without 
Prejudice  Ap])lication  Made  for  Special  Permission 
to  Appeal  from  Regional  Director's  Refusal  to  Issue 
Subpoenas.    The  Board  Will  Consider  This  Matter 
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Upon  a  Review  of  the  Record  if  Raised  for  Its  Con- 
sideration Pursuant  to  Section  203.46  of  the  Board's 
Rules  and  Regulations.  The  Board  Also  Denies 
Request  for  Order  to  Continue  the  Hearing  for 
Same  Reason. 

NATIONAL  LABOR 
RELATIONS  BOARD. 
20-CA-193  203.46 
GM524PM 

Received  July  26,  1949. 


Mr.  Ernst:  I  assume  that  would  give  us  the 
opportunity  to  raise  the  question  as  to  the  lawful 
issuance  of  the  Complaint  at  a  later  date? 

Trial  Examiner  Ruckel:  It  may  be  raised  in 
oral  argument  or  by  brief. 

Mr.  Ernst:     Or  by  brief  directed  to  the  matter? 

Trial  Examiner  Ruckel:  Well,  as  to  the  ** evi- 
dence" I  am  not  so  sure,  that  is  the  matter  of  the 
alleged  non-compliance  of  the  Union  which  is  not 
the  charging  party  in  this  case. 

Mr.  Ernst:  I  think  that  is  a  matter  of  fact  that 
we  will  have  to  determine  from  ihv  evidences 

Trial  Examiner  Ruckel:  Well,  if  it  is  a  matter 
of  fact  it  is  a  matter  of  administrative  fact  which 
has  been  determined  administratively  by  the  Gen- 
eral Counsel.  The  Trial  Examiner  does  not  pro- 
pose to  go  into  the  question  of  whether  the 
General  [22]  Coimsel  was  correct  on  all  of  the 
evidence  which  he  had,  or  which  he  might  adduce 
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in  issuing  the  Complaint.  It  is  all  an  administra- 
tive matter.  That  has  been  consistently  held  by 
the  Board  ever  since  the  Taft-Hartley. 


Mr.  Ernest:  Then  I  move  to  dismiss  the  pro- 
ceeding entirely  on  the  ground  that  there  is  a  re- 
fusal by  the  Examiner  to  permit  any  evidence  to 
be  considered  as  to  whether  or  not  the  charges  were 
filed  by  a  non-complying  Union.  At  least,  that  is 
what  I  understand  your  ruling  to  be. 

Trial  Examiner  Ruckel:  Is  there  objection  to 
that  motion? 

Mr.  Berke:  Yes,  there  is,  Mr.  Trial  Examiner, 
very  definitely. 

Trial  Examiner  Ruckel :     The  motion  was  denied. 

Do  you  mean  your  position  also  to  include  the 
contention  that  the  General  Counsel,  or  that  the 
General  Counsel  issued  the  Complaint  without  the 
compliance  of  this  Union  % 

Mr.  Ernst :    That  is  the  substance  of  my  objection. 

Trial  Examiner  Ruckel :  Well,  I  will  not  let  you 
go  into  the  evidence  as  to  whether  or  not  it  has 
complied  with  the  Act  in  that  respect.  [23] 

Mr.  Ernst:  Well,  how  about  the  e\ddence  as  to 
who  actually  filed  these  charges? 

Trial  Examiner  Ruckel:  Well,  it  is  quite  clear 
as  to  who  actually  filed  these  charges,  they  were 
filed  by  these  individuals. 

Mr.  Ernst:  I  don't  think  it  is  clear  at  all,  Mr. 
Examiner. 

Trial  Examiner  Ruckel:     Yes.     You   don't  pro- 
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pose  to  go  into  the  matter  as  to  whether  or  not  they 
if  that  is  the  substance — fronted  for  the  Union. 

Mr.  Ernst:     Yes.     We  cannot  go  into  that,  as 
I  understand  the  ruling  ?  [24] 


Mr.  Berke:  I  have  no  further  formal  exhibits, 
Mr.  Trial  Examiner. 

At  this  time  I  move  that  the  entire  seventh  de- 
fense, being  Paragraphs  12  through  17,  both  inclu- 
sive, in  the  Respondent's  Answer,  and  the  8th  and 
9th  defenses,  being  Paragraphs  18  and  19,  re- 
spectively, in  Respondent's  Answer,  be  stricken 
from  the  record,  and  from  the  Answer. 

Trial  Examiner  Ruckel:  Will  you  repeat  again 
those  paragraphs,  please  ? 

Mr.  Berke:  Yes,  in  the  seventh  defense,  on 
Page  7  of  the  Answer,  Paragraphs  12  through  17, 
both  inclusive,  and  the  8th  and  9th  defenses  on 
Page  9  of  the  Answer,  being  Paragraphs  18  and  19. 
They  are  irrelevant  and  immaterial  and  incompe- 
tent to  the  issues  involved  in  this  hearing.  They 
are  couched  in  the  language  of  Section  8  (b).  If 
they  are  intended  to  be  charges  they  are  improperly 
filed  as  such.    I  therefore  move  that  they  be  stricken. 

Mr.  Ernst:  Well,  I  don't  understand  at  the  mo- 
ment what  your  position  is  as  to  the  sixth  de- 
fense [25] 

Mr.  Berke:     I  didn't  say  the  sixth  defense. 

Mr.  Ernst:  I  thought  a  moment  ago,  in  re- 
sponse to  the  Trial  Examiner's  question,  you  said 
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you  were  going  to  move  to  strike  the  sixth  de- 
fense. [26] 

Mr.  Berke :     The  seventh. 

Mr.  Ernst:  What  about  the  sixth?  Is  that 
okay? 

Mr.  Brotsky:  In  order  to  get  that  before  the 
Trial  Examiner,  I  will  move  that  the  sixth  defense 
be  stricken  on  the  ground  that  it  is  irrelevant  and 
immaterial  as  a  matter  of  law%  it  does  not  constitute 
a  defense  to  the  present  proceeding,  is  not  the  alle- 
gation of  facts  which  are  required  by  the  Rules  and 
Regulations  of  the  Board  to  be  stated  in  the  answer, 
and,  further,  and  finally,  that  the  sixth  defense  is 
an  administrative  matter  within  the  discretion  of 
the  Board,  and  not  the  subject  of  evidence  to  be 
introduced  at  this  hearing. 

Mr.  Berke:  And  Counsel  for  the  General  Coun- 
sel joins  in  that  motion. 

Trial  Examiner  Ruckel:  Well,  as  I  have  indi- 
cated, I  am  of  the  opinion  that  should  be  dismissed 
because  it  is  a  matter  with  which  we  are  not  con- 
cerned. 

I  take,  of  course,  there  is  an  objection  to  the  mo- 
tion ? 

Mr.  Ernst:     Yes. 

Trial  Examiner  Ruckel :     The  objection  is 

Mr.  Ernst:     I  believe 

Trial  Examiner  Ruckel:  The  objection  is  over- 
ruled.   11ie  motion  to  strike  is  allowed. 

Mr.  Emst:     The  motion  to  strike  is  what? 

Trial  Examiner  Rnckol :     Is  allowed.  [27] 


vs.  Globe  Wireless,  Ltd.  127 

Mr.  Ernst:  That  as  is  as  to  the  sixth,  seventh, 
eighth  and  ninth  defenses '? 

Trial  Examiner  Ruekel:     That  is  correct. 

Mr.  Berke :     May  we  go  off  the  record  ? 

Mr.  Ernst:  In  other  words,  the  Board  is  not 
going  to  go  into  the  question  of  what  relief  is 
appropriate  under  the  Act?  It  seems  to  me — well, 
I  don't  want  to  argue  the  points  now. 

Trial  Examiner  Ruekel:  We  won't  go  into  that 
now.    It  was  raised  in  the  answer,  it  was  not  raised 

in  the  complaint. 

*       *       * 

Mr.  Berke:  Mr.  Trial  Examiner,  in  off  the 
record  discussion  with  Counsel  for  the  Respondent 
we  have  agreed  to  a  stipulation  with  respect  to  com- 
merce, and  Counsel  for  the  Respondent  will  read  the 
proposed  stipulation. 

Mr.  Ernst:  It  is  hereby  stipulated  by  and  be- 
tween Globe  Wireless,  Ltd.  (hereinafter  called  the 
''Company")  and  [28]  the  National  Labor  Relations 
Board  for  the  purposes  of  this  proceeding  alone 
and  without  prejudice  to  any  other  proceedings  to 
which  the  Company  is  or  may  be  a  party,  as  follows : 

1.  The  Company  is  and  has  been  at  all  times 
herein  mentioned  a  corporation  organized  and  exist- 
ing under  the  laws  of  the  State  of  Nevada. 

2.  The  Company  is  engaged  in  the  business  of 
transmitting  messages  by  radio  between  Havana, 
Cuba,  New  York,  New  York,  San  Francisco,  Cali- 
fornia, Honolulu,  T.  H.,  Manila,  P.  I.,  Shanghai, 
China,  and  ships  at  sea. 

3.  During  the  calendar  year  1948  the  Company 
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collected  in  excess  of  $50,000  for  its  services  ren- 
dered in  such  transmission  of  messages. 

4.  The  Company  agrees  that  its  operations  affect 
the  flow  of  commerce  among  various  states  and  with 
foreign  countries  and  is  engaged  in  interstate  com- 
merce within  the  meaning  of  the  Act. 

Trial  Examiner  Ruckel :  Within  the  meaning  of 
the  Act? 

Mr.  Ernst:     Within  the  meaning  of  the  Act. 

Mr.  Berke:  That  stipulation  is  agreeable  to 
Counsel  for  the  General  Counsel,  and  in  that  con- 
nection I  should  also  like  to  call  the  attention  of  the 
Trial  Examiner  to  the  fact  that  the  Respondent  in 
its  answer,  which  is  General  Counsel's  Exhibit  4, 
had  admitted  the  allegations  of  paragraph  one  of 
the  complaint  in  this  hearing,  which  bears  on  the 
issue  of  [29]  commerce. 

Trial  Examiner  Ruckel:  Are  there  any  further 
stipulations  or  motions?  If  not,  call  the  first  wit- 
ness for  General  Counsel. 

Mr.  Berke:  Yes,  there  is  further  stipulation, 
which  was  agreed  to  in  the  off  the  record  discussion 
between  Counsel  for  the  General  Counsel  and  Coun- 
sel for  the  Respondent,  that  the  American  Com- 
munications Association,  affiliated  with  the  Congress 
of  Industrial  Organizations  is  a  labor  organization 
within  the  meaning  of  the  Act. 

Trial  Examiner  Ruckel :     Is  that  agreed  to? 

Mr.  Ernst:     That  is  agreed  to. 
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CHARLES  A.  JONES 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel  of  the  National  Labor  Relations  Board, 
being  first  duly  sworn,  was  examined  and  testified 
as  follows : 

Mr.  Ernst :  Mr.  Examiner,  before  the  commence- 
ment of  the  examination  of  this  witness,  I  would 
like  to  ask  whether  any  of  the  people — I  note  there 
are  about  14  other  people  in  the  room  behind  the 
bar — are  some  of  the  parties  named  on  the  charges 
and  the  complaint  ?  If  so,  I  should  like  to  move  that 
they  be  excluded  from  the  hearing  room  during 
the  [30]  course  of  the  examination  of  any  one  of 
the  witnesses,  all  of  the  other  prospective  witnesses 
who  are  referred  to  in  my  application  for  subpoena 
and  that  the  Attorney  for  the  General  Counsel  and 
for  the  individuals  said  w^ould  be  produced  to  testify. 


The  motion  to  exclude  is  denied  as  to  the  indi- 
viduals named  in  the  complaint.  It  is  granted  as 
to  other  individuals,  as  I  have  stated,  if  Counsel 
will  call  my  attention  to  their  presence. 


Direct  Examination 

By  Mr.  Burke : 

Q.     Mr.  Jones,  were  you  ever  employed  by  the 
Globe  Wireless?  A.     Yes. 

Q.     When  were  you  first  employed  by  them?  [36] 

A.     On  February  22,  1947. 

Q.     And  wlion  were  you  last  employed  there? 
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(Testimony  of  Charles  A.  Jones.) 

A.  The  last  day  that  I  worked  was  January  20, 
1949. 

Q.     What  was  your  position  on  January  20,  1949  ? 

A.  I  was  paid  as  a  point  to  point  radio  operator 
but  classified  as  a  A.P.O. 

Q.    What  does  A.P.O.  stand  for  ? 

A    Automatic  printer  operator. 

Q.  And  does  that  indicate  the  type  of  machine 
that  you  operated  ?  A.     Yes. 

Q.  What  watch  or  shift  were  you  on  on  January 
20th'?  A.     Noon  until  eight  p.m.  [37] 


Q.  Now,  when  you  went  to  work  for  Globe,  were 
you  a  member  of  any  union? 

A.  I  was  a  member  of  the  American  Communica- 
tions Association,  CIO. 

Q.  And  did  you  continue  that  membership  while 
you  were  working  for  Globe  ?  A.     I  did. 


Q.  (By  Mr.  Berke)  :  Now,  when  you  first  went 
to  work  for  Globe,  was  there  a  collective  bargaining 
contract  between  Globe  and  ACA?  [41] 

A.     There  was. 

Q.  And  do  you  know  when  that  contract  ex- 
pired? 

A.     The  last  contract  expired  on  August  15,  1948. 

Q.  And  were  you  a  member  of  any  committee  of 
that  union  while  working  for  Globe  ? 

A.  I  was  a  member  of  the  Shop  Committee,  and 
served  on  the  Grievance  Committee. 
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(Testimony  of  Charles  A.  Jones.) 

Q.  Now,  as  a  member  of  these  various  commit- 
tees did  you  have  occasion  to  meet  with  representa- 
tives of  management?  A.     I  did. 

Q.  And  as  a  member  of  the  Negotiating  Com- 
mittee did  you  meet  with  representatives  of  manage- 
ment in  an  effort  to  negotiate  a  new  contract  to  re- 
place the  one  that  expired  on  August  15,  1948? 

A.     I  did. 

*       *       * 

Q.  After  the  contract  had  expired,  were  the  em- 
ployees represented  by  any  committee  in  the 
shop?  [42] 

A.    Yes.    We  were  allowed  to  meet  with  them. 

Q.     Were  you  a  member  of  that  committee? 

A.     I  was  a  member  of  the  committee. 

Trial  Examiner  Ruckel :  Did  the  conmiittee  have 
a  name? 

The  Witness :  It  was  generally  thought  of  as  the 
Grievance  Committee. 

Q.  (By  Mr.  Berke) :  And  would  you  meet  with 
management  concerning  grievances?  A.     Yes. 

Q.  Were  you  at  times  chairman  of  that  com- 
mittee ? 

A.  On  two  different  instances  I  was  Acting  Shop 
Chairman. 

Q.  Tell  us  whether  or  not  you  name  ever  ap- 
peared on  any  notices  or  bulletins  that  may  have 
been  posted  in  connection  with  your  union  concerted 
activities?  A.     Many  of  them. 

Q.  Now,  who  were  some  of  the  representatives  of 
management  that  you  met  with  from  time  to  time? 
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A.     We  met  with  Mr.  McPherson. 

Q.     What  is  Mr.  McPherson 's  capacity? 

A.  (leneral  Manager.  Sometimes  he  would  have 
Mr.  Albertson. 

Q.     Who  is  Mr.  Albertson? 

A.  I  believe  he  was  an  engineer,  radio  engineer 
of  some  kind.  Mr.  McPherson  also  had  with  him 
at  various  times  the  manager  from  New  York,  whose 
name  I  don't  recall.  One  of  the  [43]  managers  from 
the  Far  East  was  there  on  one  occasion,  Mr.  Neil 
Brown. 

Q.     Who  is  Mr.  Brown? 

A.     Mr.  Brown  is  the  superintendent,  as  far  as  I 

know. 

*       *       * 

Q.  (By  Mr.  Berke)  :  Well,  taking  the  period 
from  August  15,  1948,  to  January  20,  1949,  who  was 
your  supervisor  ? 

A.     My  supei-visor  was  Mr.  Bash. 

Q.     Is  that  Leo  Bash?  A.     Leo  Bash. 

Q.     What  is  his  title?  A.     Chief  operator. 

Q.  Was  Mr.  Bash  ever  present  at  any  of  these 
meetings  you  had  with  management? 

A.  Yes.  I  failed  to  mention  his  name.  He  was 
generally  there,  usually. 

Q.  Do  you  know  whether  or  not  Mr.  Bash  could 
hire  and  fire? 

A.  There  was  a  time  when  I  understood  that  he 
could  bir(*  and  fire  by  his  own  words. 

Q.     Could  be  ie(»<)nmiend  hiring  and  firing?  [44] 

A.     He  could  do  that. 
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Q.     Could  be  suspend  ?  A.     He  could. 

Q.  Could  he  transfer  people  from  one  job  to  an- 
other or  one  circuit  to  another? 

A.    He  could.  [45] 

*  *       » 

Q.  Now,  when  did  you  first  go  to  work  on  the 
noon  to  eight  p.m.  watch? 

A.  I  went  to  work  on  the  noon  to  eight  p.m. 
w^atch  on  the  week  of  January  16th  or  17th,  what- 
ever the  Monday  was  of  that  week. 

Q.  How  did  you  happen  to  go  to  work  on  that 
watch  ? 

A.  On  a  bidding  period,  I  wasn't  able  to  bid  a 
four  p.m.  to  midnight  watch.  I  didn't  have  enough 
seniority. 

Q.  So  you  bid,  as  I  understand  it,  for  this  noon 
to  eight  p.m.  watch?  x\nd  obtained  it,  is  that  cor- 
rect? A.    Yes.  [47] 

*  *       * 

Q.  Will  you  tell  us  if,  during  the  course  of  your 
employment,  a  question  arose  with  respect  to  lay- 
offs of  certain  individuals  and  a  short  work  week? 
Just  answer  '^yes''  or  *'no." 

A.    Yes,  sir. 

Q.     When  did  that  take  place? 

A.  In  the  latter  part  of  November  or  early 
December;  F  am  not  sure. 

Q.     Well,  will  you  tell  us  what  that  was  about? 

Tiial  Examiner  Ruckel :     1948 ? 

The  Witness:     1948. 

A.     Due  to  the  waterfront  strike,  and  the  com- 
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pany's  claim  of  declining  revenues,  they  wanted  to 
lay  off  several  people.    In  the  contract  which  they 
had  agreed  to  live  up  to,  although  they  had  not 
signed  one,  it  stated  that  in  the  case  of [48] 


Q.  (By  Mr.  Berke) :  Now,  was  there  another 
occasion  when  you  protested  certain  w^orking  condi- 
tions at  Globe  after  this  event  you  have  just  de- 
scribed'? A.     You  mean  as  to  grievances? 

Q.     Yes.  A.     Of  individuals? 

Q.     Yes. 

A.  Yes,  I  acted  as  a  representative  for  several 
people  in  trying  to  settle  grievances  with  Bash. 

Q.  And  who  did  you  meet  with  on  these  occa- 
sions? [50] 

«     «■     «■ 

A.  After  November  6th,  at  which  time  the  com- 
pany would  no  longer  meet  with  our  Grievance 
Committee,  I  attended  a  meeting  in  the  office  with 
Mr.  McPherson,  acting  as  a  representative  of  Bruce 
Risley. 

Q.     Was  Mr.  Risley  an  employee  of  Globe? 

A.     He  was. 

Q.     Doing  the  same  type  of  work  you  were  doing? 

A.     Ap])roximately. 

Q.  Were  there  other  special  occasions  after  No- 
vember 6th?  A.     There  were. 

Q.     1948? 

A.  There  were  several  occasions  where  we  met 
with  Bash  in  the  operating  room  to  protest  the 
violations. 
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Q.     Was  there  an  occasion  when  you  met  with 
management  with  respect  to [51] 


A.  I  recall  on  December  24,  1948,  when  Pauline 
Smith  told  me  of  the  violation  in  connection  with 
holiday  work  and  pay,  in  which  we  got  into  a  dis- 
cussion, but  partly  through  my  efforts  were  settled 
to  Miss  Smithes  satisfaction. 


Trial  Examiner  Ruckel:  Where  is  the  imion's 
bulletin  board? 

The  Witness :  It  was  in  the  operating  room,  be- 
hind the  Shanghai  circuit. 

Q.  (By  Mr.  Berke)  :  Was  that  bulletin  board 
in  the  operating  room  all  through  the  period  that 
you  were  emi)loyed  there?  A.     Yes. 

Q.  Was  there  any  period  when  there  was  a 
question  concerning  that  bulletin  board? 

A.  The  board  was  removed  for  a  short  period 
of  time  somewhere  about  August  15,  1948.  I  believe 
I  was  on  my  vacation  [53]  and  when  I  returned  it 
was  still  down. 

Q.  And  this  was  after  the  contract  between  the 
AC  A  and  Globe  had  expired,  was  it? 

A.    Yes,  sir. 

Q.  Did  you  participate  in  any  negotiations  with 
mana2:ement  concerning  that  bulletin  board? 

A.  1  was  a  member  of  the  Committee  at  at  least 
one  meeting  tiying  to  get  the  comj)any  to  return 
the  board. 
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Q.  And  do  you  know  when  that  meeting  took 
place  at  which  you  were  present? 

A.     No,  I  don't;  after  the  contract 

Q.     When  did  you  come  back  from  your  vacation? 

A.  I  would  imagine  about  August  17th,  I  guess 
about  the  17th  or  18th  of  August,  1948. 

Q.  And  how  long  after  you  returned  from  your 
vacation  did  you  take  part  in  this  meeting? 

A.     I  would  say  within  a  w^eek. 

Q.  So  that  it  would  be  about  the  24th  or  25th  of 
August,  would  it?  Somewhere  in  there. 

Q.     1948?  A.     Yes,  sir. 

Q.     Who  did  you  meet  with  on  that  occasion  ? 

A.  I  remember  that  Mr.  McPherson  was  there. 
I  don't  recall  any  others.  [54] 

Q.     Was  Mr.  Bash  there  to  your  knowledge? 

A.     I  couldn't  say. 

Q.  In  any  event,  as  a  result  of  the  meeting,  tell 
us  whether  or  not  the  board  was  restored? 

A.  The  company  agreed  to  return  the  board  to 
its  place  cm  the  wall  along  with  some  Inilletins  that 
had  also  been  removed  along  with  it. 


Q.     What  ha])pened  on  Januaiy  19th? 

A.  1  came  to  work  at  noontime,  and  at  some 
period  l)etween  noon  and  two  o'clock  T  made  a  lunch 
relief  on  the  Honolulu  circuit.  [55] 


Q.     All  right,  go  ahead  atul  tell  us  what  occuri-ed 
aftei-  this  lunch  relief? 
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A.  After  the  hmch  relief  on  Honolulu  I  re- 
turned to  Shanghai  circuit,  which  was  the  usual 
thing,  and  at  some  time  between  then  and  4:00 
o'clock  Bash  came  back  to  the  circuit  with  the  copies 
of  three  messages  that  I  had  punched  to  Honoluhi 
and  pointed  out  to  me  that  I  was  using  the  wrong 
form,  and  showed  me  a  copy  of  the  correct  Globe 
Form,  and  I  told  him  that  I  had  been  using  this 
form  on  international  circuits  for  years,  but  that  if 
Globe  wanted  it  done  differently  I  could  change  my 
form,  comply.  [56] 

*       *       * 

Q.  What  happened  then  on  January  20th,  the 
next  day  ? 

A.  On  January  the  20th  I  came  to  work  as  usual 
at  noon,  and  T  don't  remember  where  I  was  as- 
signed, there  was  no  regular  schedule  to  follow, 
often  times  the  Supervisor  would  tell  me  to  help 
around  the  place,  I  might  sit  down  at  Manila  for 
a  while,  I  might  be  a  clerk,  that  is  office  manager, 
or  someone.  New  York  might  ask  me  to  relieve 
them  for  lunch,  the  New  York  [58]  operator.  But 
along  about,  oh,  I  guess  somewhere  around  2:00 
o'clock  in  the  afternoon  T  had  occasion  to  go  back 
to  ask  Mr.  Bash  if  I  could  see  this  bulletin  once 
more,  there  was  some  little  thing  about  the  form 
that  I  still  was  not  too  sure  of,  and  he  got  the  form 
out  and  showed  it  to  me.  Wliile  I  was  back  there 
talking  to  him  I  remarked  to  him  tliat  under  the 
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circumstances  I  suspected  that  they  were  going  to 
pick  my  work  to  pieces,  but  that  I  didn't  intend  to 
take  it. 

Q.  What  did  you  mean  by  ''under  the  circum- 
stances"? 

Mr.  Ernst:  Well,  now,  wait  a  minute.  I  object 
to 

Trial  Examiner  Ruckel:     Objection  sustained. 

This  conversation  was  with  Mr.  Bash? 

The  \Vitness :     Yes. 

Trial  Examiner  Ruckel:  Give  us  the  whole  con- 
versation. How  did  you  happen  to  go  to  him?  Oh, 
you  went  to  him  about  this  form  ? 

The  Witness :     I  went  to  check  on  the  form. 

Trial  Examiner  Ruckel:  Right.  How  did  you 
get  into  the  question  of  your  work? 

The  Witness :  Under  the  tension  and  unfriendli- 
ness of  this  particular  shift  in  the  office  I  felt 
that 

Trial  Examiner  Ruckel:  Which  particular  shift 
now  do  you  mean  ? 

The  Witnses :     The  noon  to  8 :00  shift. 

1'vial  Examiner  Ruckel:  By  the  ''unfiiendliness 
of  the  [59]  shift''  you  mean  tlie  unfriendliness  of 
whom  ? 

The  Witness :  At  the  office,  the  imf riendliness  of 
the  other  people  in  there.  There  was  only  one  union 
member,  ACA  Union  member  on  that  shift. 

*       *       ♦ 

Trial  Examiner  Ruckel :  Well,  tell  us  about  the 
other  ])ersons  on  the  shift. 
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The  Witness:  Well,  there  were  two  other  ACA 
membei-s  on  the  shift,  and  the  other  were  anti-ACA, 
or  anti-Union. 

Tiral  Examiner  Ruckel :  How  many  were  on  the 
shift? 

The  Witness :     There  were  six  or  eight.  [60] 

Trial  Examiner  Ruckel :     Operators  ? 

The  Witness :     And  clerks. 

Trial  Examiner  Ruckel :     And  clerks. 

Q.  (By  Mr.  Berke)  :  All  right,  proceed  with 
the  conversation  that  you  had  with  Mr.  Bash. 

A.  I  said  to  Mr.  Bash,  '*I  suspect  that  you  are 
going  to  pick  my  w^ork  to  pieces,  that  you  are  going 
to  find  every  little " 

Trial  Examiner  Ruckel :  Before  we  get  into  that 
I  want  to  be  sure  that  there  was  not  something  else 
said  before  you  made  that  remark.  You  asked  him 
about  this  form,  you  asked  to  see  that  form  that 
was  posted  because  you  were  not  certain  that  you 
were  using  the  right  form;  is  that  correct? 

The  Witness :     That  is  correct. 

Trial  Examiner  Ruckel :  Or  using  it  exactly  cor- 
rectly. And  will  you  tell  us  the  conversation  about 
tliat,  about  the  form. 

The  Witness :  I  simply  asked  him  to  show  me  the 
bulletin  that  he  had  showed  me  the  previous  day, 
that  1  wanted  to  check  wdth  one  little 

Trial  P]xaminor  Ruckel :     So  he  showed  it  to  you  ? 

The  Witness :     He  showed  it  to  me. 

Trial  Examiner  Ruckel:  And  then  did  you  say 
anything  further  about  the  form,  or  did  he? 
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The  Witness:  No,  nothing  more  was  said  about 
the  form. 

Trial  Examiner  Ruckel :  Nothing  said  by  you  or 
by  him  as  to  whether  you  were  using  the  form  prop- 
erly, or  any  comment  at  [61]  all  about  the  form  ? 

TheAVitness:     No. 

Trial  Examiner  Ruckel :  And  the  next  thing  that 
was  said  was  when  you  made  the  remark  which  you 
have  just  told  us  about,  is  that  it? 

The  Witness:     That  is  right. 

Q.  (By  Mr.  Berke) :  Did  you  say  anything 
more  in  addition  to  the  remark  about  your  work 
being  picked  to  pieces  ?    Give  us  that  conversation. 

A.  I  said,  ''I  realize  you  are  going  to  look  for 
every  little  flaw  in  my  work,  you  are  going  to  pick 
it  to  pieces,  and  I  am  not  going  to  take  it."  [62] 


Q.     Did  anything  more  happen  that  day? 

A.  Shortly  after  that  Bash  came  up  to  the  circuit 
and  said  something  about  the  form,  or  had  some 
papers  in  his  hand,  and  I  called  to  his  attention  that 
this — that  these  three  messages  had  been  handed  to 
him  by  a  fink,  Bruce,  a  woman,  that  it  had  always 
l)eon  my  idea  as  an  operator  that  if  someone  made 
a  mistake  they  would  show  it  to  the  person  or  tell 
him  about  it,  and  not  run  to  the  boss. 

Q.     That  is  what  you  told  Bash? 

A.     That  is  what  I  told  Bash. 

Trial  Examiner  Ruckel:  Didn't  he  say  some- 
thing to  you  before  you  told  him  that  when  he  came 
up  with  these  forms,  these  copies? 
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The  Witness:  I  don't  recall  just  how  he  opened 
the  conversation,  but  he  replied  by  saying  **You 
wou'd  call  a  woman  a  *fink'  but  you  wouldn't  dare 
call  a  man  a  ^fink.'  If  you  called  me  that  I  would 
answer  that  with  violence." 

This  was  in  a  bellicose  voice,  and  he  had  a  roar 
as  usual.  I  said  to  him,  "You  have  been  referring 
to  me  as  a  Communist,  and  if  you  call  me  that  I 
will  attempt  to  answer  that  mth  violence." 

He  says,  *'I  don't  say  that  you  are  a  Communist, 
I  say  that  you  are  a  fellow  traveler." 

I  said,  **I  don't  know  what  you  mean  by  that," 
and  he  [63]  walked  away. 

Q.  (By  Mr.  Berke)  :  Now,  who  was  this  per- 
son, ^^ Bruce"  that  you  referred  to  in  your  conver- 
sation with  Mr.  Bash? 

A.  Bruce  is  an  APO  operator,  she  has  been  there 
for  some  time  longer  than  I  have. 

Q.     Was  she  a  member  of  the  AC  A? 

A.     She  had  been  a  member  of  the  ACA. 

Q.    Was  she  a  member  then?  A.     No. 

Q.  Do  you  know  whether  or  not  she  was  a  mem- 
ber of  any  other  labor  organization? 

A.  I  don't  know  for  sure  about  that,  but  she 
served  as  an  observer  during  the  Labor  Board  elec- 
tion held 

Q.     For  what  Union?  A.     For  the  IBEW. 

Q.  Do  you  know  when  that  Labor  Board  elec- 
tion was  held? 

A.     It  was  held  in  the  latter  y)art  of  Septeinbor. 
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Q.     What  year?  A.     1948. 

Q.    Was  that  after  the  contract  between  the  ACA 
and  the  Company  had  expired?  A.    Yes.  [64] 


Q.  Did  anything  more  happen  that  day,  that  is, 
January  20,  1949? 

A.  While  I  was  on  my  lunch  period  between  4 :00 
and  4 :30  Mr.  Bash  came  to  the  rest  room  and  called 
me  aside,  and  said,  ^^Your  work  is  not  satisfactory." 

I  said,  '^Is  that  in  quality  or  quantity?'' 

He  said,  ^^ Quantity." 

He  says,  *'I  want  you  to  speed  up  in  your  punch- 
ing, I  want  you  to  punch  faster." 

He  says,  '^I  want  you  to  go  over  on  Shanghai  at 
4:30  and  during  your  idle  moments  I  want  you  to 
practice  punching  this  machine." 

I  said  to  Leo,  '^Well,  that  is  an  insult,  and  I  will 
have  to  accept  it  as  such." 

He  says,  ''Are  you  going  to  do  it,"  or  previous  to 
this  I  had  said,  ''Well,  I  am  punching  my  fastest, 
and  in  keeping  with  the  standard  of  work  that  I 
turn  out  I  couldn't  very  well  send  any  faster." 

He  says,  "Well,  are  you  going  to  practice?" 

I  said, ''No."  [67] 

«     «     •» 

Q.  Did  you  report  for  work  the  next  day,  Janu- 
ary 21st? 

A.  I  reported  for  work,  I  was  a  few  moments 
late,  I  think  about  12:08  or  12:10. 
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Q.    Did  you  go  to  work  that  day?  A.     No. 

Q.     What  happened? 

A.  Well,  I  went  to  the  card  rack  where  our  time 
cards  were  kept,  near  the  time  clock,  and  my  card 
was  missing  from  its  regular  place,  so  I  went  over 
to  Leo  and  asked  him  if  he  had  my  card,  and  he 
said  *'No,  you  won't  need  a  card."  I  was  surprised. 
He  said,  "I  want  you  to  come  on  inside  with  me." 

Q.    Where  was  ' '  inside ' '  ? 

A.  Into  Mr.  McPherson's  office,  or  Mr.  Brown's. 
I  didn't  know  where  we  were  going.  ''Inside"  was 
the  way  he  said. 

Q.     Did  you  go  right  in  with  him? 

A.  Before  going  in  I  wanted  to  take  a  repre- 
sentative, so  I  [69]  said  to  Bash,  ''Just  a  moment 
until  I  get  a  representative.  I  will  ask  Niemi  to  go 
in  with  me." 

Q.     What  is  Mr.  Niemi 's  first  name? 

A.     Rudolph. 

Q.     Is  that  spelled  N-i-e-m-i? 

A.     That  is  correct. 

Q.  What  happened  when  you  asked  to  take  him 
with  you? 

A.  He  said,  "You  won't  need  Niemi  for  what 
you  are  going  to  hear." 

I  said,  "Well,  I  am  entitled  to  a  representati\ c 
and  if  I  don't  get  one  I  won't  be  going  inside." 

Trial  Examiner  Ruckel :  What  was  the  basis  for 
your  statement  that  you  were  entitled  to  a  rc^pie- 
sentative  ? 
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The  Witness:     The  law. 

Trial  Examiner  Ruckel:     I  beg  your  pardon'? 

The  Witness :     The  law. 

Trial  Examiner  Ruckel:  You  weren't  referring 
to  anything  in  Company  practice  or  previous  posi- 
tion of  contract  which  they  subsequently 

The  Witness :  No,  the  labor  law.  We  had  previ- 
ously been  questioned  about  our  right  to  have  a  rep- 
resentative, and  after  they  had  legal  advice  they 
agreed  that  we  were  entitled,  a  man  or  a  woman 
was  entitled  to  one  representative. 

Q.  (By  Mr.  Berke)  :  That  is,  the  Company  had 
previousl}^  agreed  to  that?  [70] 

A.     They  had. 

Trial  Examiner  Ruckel:     When  was  that? 

The  Witness:  When  was  that?  Well,  it  was 
after  the — it  was  after  November  the  6th,  at  which 
time  the  Company  wouldn't  meet  with  the  whole 
committee. 

Trial  Examiner  Ruckel:  You  say  it  was  agreed 
that  although  they  would  not  meet  with  the  whole 
committee,  that  one,  in  the  event  of  a  lay-off,  would 
be  entitled  to  be  represented  by  someone  else  to 
discuss  with  the  Company,  is  that  what  you  are  try- 
ing to  tell  us? 

The  Witness :     Yes,  on  any  grievance. 

Trial  Examiner  Ruckel :     Any  grievance. 

Q.     (By  Mr.  Berke):     Any  grievance? 

A.  Any  grievance.  No  one  had  to  go  in  there  by 
themselves. 
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Trial  Examiner  Ruckel:  And  that  was  carried 
out? 

The  Witness :  It  was  carried  out  after  the  Com- 
pany satisfied  themselves  it  was  the  law\ 

Q.  (By  Mr.  Berke)  :  All  right.  Now,  on  this 
day,  January 

Mr.  Ernst :  Now,  wait  a  minute.  I  suggest  either 
that  the  reference  to  *' After  the  Company  had  satis- 
fied itself  as  to  the  law"  be  stricken,  or  the  wit- 
ness  

Trial  Examiner  Ruckel :     That  may  be  stricken. 

The  Witness:     I  went 

Mr.  Berke:     Pardon? 

The  Witness:  I  wanted  to  know  if  I  could  [71] 
explain  how  this  came  about? 

Mr.  Berke:     Yes,  go  ahead. 

Trial  Examiner  Ruckel:  You  may  tell  us  any- 
thing the  Company  said,  or  the  representative  said 
about  them  having  satisfied  themselves  as  to  the 
law. 

The  Witness:  I  went  in  one  day,  I  will  say  in 
December,  with  Bruce  Risley.  He  wanted  to  find 
out  why  he  was  demoted,  he  asked  me  to  accompany 
him  as  his  representative.  And  Mr.  McPherson 
questioned  my  right  to  be  there  as  a  representative. 
He  said,  **I  will  have  to  contact  our  attorneys  and 
we  will  let  you  know."  It  was  the  next  day  or  so 
when  he  notified  us  that  w^e  were  entitled  to  a  repre- 
sentative, anyone  with  a  complaint,  and  we  met, 
and  we  met  on  several  occasions. 

Q.     (By  Mr.  Berke):     All   right.   On   this   day, 
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January  21st,  when  you  were  asked  to  come  into 
Mr.  MePherson's  office  by  Leo  Bash,  and  you  re- 
quested the  right  to  have  Mr.  Niemi  represent  you, 
w^hat  occurred  when  you  made  that  request? 

A.  Well,  at  first  he  was  not  going  to  let  me  take 
Niemi. 

Q.     Who  was  not  going  to  let  you  take  him  ? 

A.     Bash. 

Q.     What  did  he  say? 

A.  He  said,  ^'You  won't  need  Niemi  with  you  for 
w^hat  you  are  going  to  hear." 

Q.     What  did  you  say  to  that? 

A.  I  told  him  that  we  had  already  established 
this  [72]  right  to  a  representative,  and  that  if  I  did 
not  have  one  I  would  not  be  going  inside  with  him. 

Q.     Did  you  get  Mr.  Niemi  ? 

A.  And  he  sputtered  a  while  and  said  '*0.K., 
take  him  in." 

Q.     This  is  Mr.  Bash?  A.     Mr.  Bash. 


Q.  (By  Mr.  Berke) :  All  right,  did  ydu  get  Mr. 
Niemi?  A.     I  got  Mr.  Niemi. 

Q.  Did  the  two  of  you  then  go  into  Mr.  Mc- 
pherson's office? 

A.     The  two  of  us  with  Bash  went  inside. 

Q.  Now  tell  us  what  took  place  in  Mr.  McPher- 
son's  office. 

A.  Well,  first  of  all,  Mr.  McPherson  wanted  to 
know  what  Niemi 's  status  was  there,  and  he  stated 
that  he  was  representing  me.    Mr.  McPherson  then 
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said  to  me,  '*I  have  a  complaint  from  a  Supervisor 
that  your  work  is  not  satisfactory."  He  said,  *'I 
understood  that  he  told  you  to  practice  punching,  to 
speed  up  punching,  and  you  refused.  Is  that  so? 
Is  that  right?" 

I  said,  *'That  was  intended  only  as  an  insult  to 
me,  I  [73]  accepted  it  as  such,  and  I  refused  to 
practice." 

Q.     Was  anything  else  said  by  anyone? 

A.  Niemi  tried  to  get  a  word  in,  he  was  inter- 
rupted by  Mr.  Bash,  but  finally  managed  to  say 
that  the  whole  trouble  in  that  place,  inside,  was 
Bash's  fault,  and  if  anyone  was  being  fired  it  should 
be  Bash,  also  that  he  expected  to  be  fired  for  coming 
in  there  and  representing  me. 

Q.     Did  Niemi  say  anything  more  than  that? 

A.    He  said  that  I  was  a  good  operator,  or  a  first 

class  operator. 

*     *     * 

The  Witness:  Niemi  said  I  was  a  first-class 
operator,  one  of  the  best  operators  he  had  ever 
worked  with,  which  he  had  been  for  many  years. 


The  Witness :  The  only  thing  that  I  recall  after 
that  was  Mr.  McPherson  said  my  check  would  be 
mailed  out  to  me,  that  I  was  fired. 

Q.  (By  Mr.  Berke)  :  What  was  his  language 
as  [75]  you  recall  it? 

A.  ''That  I  will — that  if  you  have  refused  to 
practice  punching  I  will  have  to  replace  you  with 
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someone  else,  you  are  fired.  I  will  mail  you  the  check 

home,  to  your  home." 

Q.     Did  you  later  get  your  check  ? 

A.     After  some  delay,  a  week  or  ten  days.  [76] 

*     *     * 

Direct  Examination 
(Continued) 
By  Mr.  Berke: 

Q.  Mr.  Jones,  just  before  recess  for  the  noon 
hour  I  believe  you  testified  that  Mr.  McPherson 
among  other  things,  told  you  that  you  were  fired, 
that  you  were  given  your  pay  check,  is  that  correct? 

A.     That  is  right. 

Q.  And  you  did  subsequently  receive  your  pay 
check  in  the  mail,  as  I  understand  ? 

A.    Yes. 

Q.  What  did  you  do  after  you  had  been  told  that 
you  were  fired'? 

A.  I  left  the  building,  cleaned  out  my  locker,  left 
the  building,  and  went  to  the  union  hall. 

Q.     Was  that  the  A.C.A.  imion  hall? 

A.     A.C.A.  union  hall. 

Q.     And  what  did  you  do  there? 

A.  In  the  early  part  of  the  week,  either  on  a 
Monday  [77]  or  Tuesday,  the  Shop  Chairman  had 
posted  a  notice  that  there  would  be  meetings  held 
on  Friday,  January  21,  1949,  in  two  parts;  that  is, 
one  meeting  would  be  at  1  :*^0  and  the  otlier  meeting 
would  be  at  8:00  p.m. 

Q.  These  were  regularly  scheduled  meetings, 
were  they? 
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A.  Regularly  scheduled,  regular  scheduled  shop 
meetings. 

Q.    And  you  went  to  that  1 :30  meeting,  did  you  ? 

A.     I  did. 

Q.  And  did  the  matter  of  your  discharge  come 
up  at  that  meeting?  A.    Yes. 

Q.  Was  there  any  decision  made  at  that  meeting 
as  to  what  would  be  done  about  your  discharge  ? 

A.  A  decision  was  made  that  the  Shop  Chair- 
man and  myself  would  go  to  the  Company  oper- 
ating room  and  protest  the  firing,  that  is,  would 
lodge  a  formal  objection  to  the  firing  with  the  Com- 
pany. 

Q.    Who  was  the  Shop  Committee  Chairman? 

A.     The  Shop  Chairman  was  Malcolm  Parks. 

Trial  Examiner  Euckel:  Is  he  employed  by  the 
Globe  Wireless? 

The  Witness:     Yes. 

Trial  Examiner  Ruckel:  And  this  union,  did  it 
include  employees  other  than  employees  of  the 
Globe  Wireless? 

The  Witness :  Yes.  This  was  a  shop  meeting  for 
Globe  [78]  Wireless  employees  onl}^ 

Q.  (By  Mr.  Berke) :  Was  there  anything  else 
decided  at  that  meeting  in  connection  with  your 
discharge  ? 

A.  Well,  as  I  have  stated,  that  we  would  protest 
or  that  tli(»  Sho])  Chairman  would  formally  protest 
the  discharge.  I  don't  remember  other  matteis  that 
were  taken  up. 
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Q.  All  right.  Did  you  then  later  that  day  return 
to  the  operating  room  of  Globe  Wireless? 

A.    We  did. 

Q.     What  time  was  that  ? 

A.  Well,  it  was  somewhere  between  4:10  and 
4 :15  that  we  reached  the  operating  room. 

Q.     Who  accompanied  you? 

A.     Malcolm  Parks,  Shop  Chairman. 

Q.  And  where  did  you  go  in  the  operating  room 
and  whom  did  you  see  ? 

A.  As  I  recall,  the  Chief  Operator  Bash  was 
back  at  what  is  called  the  Super\isor's  desk,  and 
Parks  approached  him  and  said  that  he  wished  to 
formally  protest  the  firing. 

■X-  *  * 

Trial  Examiner  Ruckel:  What  did  he  say  and 
what  [79]  did  you  say? 

The  Witness:     I  didn't  say  anything. 

Trial  Examiner  Ruckel:  What  did  Malcolm 
Parks  say? 

The  Witness:  Malcolm  Parks  said,  '*!  want  to 
formally  protest  the  firing  of  Charles  or  Chuck 
Jones."" 

Q.  (By  Mr.  Bei'ke) :  Where  were  you  standing 
or  sitting  at  the  time  ? 

A.  Well,  I  was  probably — T  was  slightly  to  the 
rear  of  Parks,  in  back  of  him. 

Q.     And  could  you  hear  what  was  being  said  ? 

A.    Yes,  I  could  hear  what  was  said. 
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Q.  Was  there  anything  more  said  by  either  Mr. 
Parks  or  Mr.  Bash  ? 

A.  Mr.  Bash  answered  to  the  effect  that  he 
hadn't  fired  me,  that  he  had  only  suspended  me. 


The  Witness:  Mr.  Bash,  pardon  me.  Mr.  Bash 
said  that  he  had  not  fired  me,  that  he  had  only  sus- 
pended me,  that  someone  in  the  inner  offive  had  done 

the  firing.  [80] 

*     *     -jt 

Q.  (By  Mr.  Berke)  :  Will  you  tell  us  what— 
as  best  as  you  can  recollect  what  Mr.  Parks  said  and 
what  Mr.  Bash  said  when  they  got  through  mention- 
ing that  you  had  been  suspended  and  fired  by  Bash "? 

A.     He  simply  said,  he  said 

Mr.  Ernst :  I  wonder  if  you  would  say  who  it  is, 
not  ''he." 

Q.     (By  Mr.  Berke)  :     Identify  who  is  talking. 

A.  Bash  said,  Mr.  Bash  said  that  he  had  not 
fired  me,  that  he  had  only  suspended  me,  and  that 
he  couldn't  reinstate  me.  Mr.  Parks  said  to  Mr. 
Bash,  ''Then  may  we  talk  to  the  party  that  did  the 
firing"?  [81] 

Q.     What  did  Mr.  Bash  say  to  that? 

A.     I  don't  recall,  evidently  a  negative  answer. 

Mr.  Ernst :  I  ask  that  everything  after  the  word 
"recall"  be  stricken  out. 

Trial  Examiner  Ruckel :     On  what  ground  ? 

Mr.  Ernst:  On  the  ground  he  said  he  didn't  re- 
call, then  he  said,  "Evidently  a  negative  answer."  If 
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he  doesn't  recall  how  does  he  know  it  was  negative, 

positive,  or  anything  else? 

Trial  Examiner  Ruckel :     It  may  go  out.  [82] 


Q.  (By  Mr.  Berke) :  AVere  there  other  em- 
ployees present? 

A.     There  were  other  employees  in  the  office. 

Mr.  Ernst:  Excuse  me.  I  would  like  to  make 
some  motions  at  this  time  if  there  were  other  em- 
ployees present,  and  Mr.  Jones  is  going  to  testify  as 
to  what  was  happening  when  other  employees  were 
present.  This  morning  I  asked  that  these  other 
people  be  excluded  from  the  room,  and  the  Exam- 
iner ruled  that  that  was  improper.  I  move  now  that 
the  cases  be  severed  and  we  treat  each  individual 
case  separately,  and  that  every  person  who  is  not  a 
party  to  the  individual  case  be  kept  from  the  room 
while  we  take  up  that  case,  and  then  we  go  on  to 
next  case. 

Trial  Examiner  Ruckel :  There  is  only  one  case, 
there  are  not  two  cases  consolidated,  all  you  are 
asking  is  that  the  witnesses  be  separated.  Again, 
as  I  said  this  morning,  I  would  refuse,  unless  there 
are  some  other  witnesses  here  who  are  not  among 
the  employees  named  in  the  complaint,  and  whom 
you  expect  to  call  as  witnesses. 

*     *     * 

Trial  Examiner  Ruckel:     Motion  denied. 
(to  ahead  and  tell  us  what  was  said  or  duiu^  [S:^] 
))y  the  other  employees  present,  if  anything. 
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A.  The  other  people  in  the  office  gathered 
around  Parks,  Bash  and  myself,  and  protested  the 
firing 

My.  Ernst:     I  object  to  the  ''protested" 


Trial  Examiner  Ruckel:  What  did  they  say,  and 
who  were  they,  as  near  as  you  can  recall  ? 

The  Witness:  I  can't  recall  the  words  of  the  in- 
dividuals.   I  can  name  some  of  them. 

Trial  Examiner  Ruckel:  Name  as  many  as  you 
can  recall. 

The  Witness:  Al  Hinde,  Pauline  Smith,  Rudy 
Niemi,  Bruce  Risley,  Miss  Pottle,  and  possibly  a 
couple  of  others. 

Q.  (By  Mr.  Berke) :  Was  Miss  Williams 
present  ? 

A.     Viola  Williams  was  present.  [84] 

»     *     * 

The  Witness:  They  said  that  they  wanted  [85] 
to  get  back  on  the  circuit,  that  they  had  business  to 
move,  that  they  had  traffic  to  move,  that  they 
wanted  to  talk  to  the  person  that  had  done  the  fir- 
ing, they  wanted  to  protest  the  firing,  that  is  the 
gist  of  what  each  one  said. 

Q.  (By  Mr.  Berke)  :  Now,  about  how^  long  did 
the  group  remain  standing  around  Mr.  Bash's  desk? 

A.  Oh,  I  would  say  probably  around  15  or  20 
minutes. 

Q.  Will  you  tell  us  what  took  place  after  they 
had  made  their  request  to  talk  to  whoever  it  was 
that  had  actually  done  the  firing? 
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A.  About  15  or  20  minutes  after  we  —  after 
Parks  and  myself  arrived  Mr.  Jiash  went  to  the 
card  rack,  our  time  cards,  of  their  time  cards,  and 
stamped  them  out,  stamped  each  one  of  these  in- 
dividuals out. 

Trial  Examiner  Ruckel :  Which  individuals 
now? 

The  Witness:     The  ones 

Trial  Examiner  Ruckel:  That  you  have  pre- 
viously named 

The  Witness:     Yes. 

Trial  Examiner  Ruckel:     As  being  present? 

The  Witness:     Yes,  sir. 

Trial  Examiner  Ruckel:  And  when  you 
*'stamped  them  out/'  what  do  you  mean  by  that? 

The  Witness:  That  means  that  your  pay  stops 
for  that  day. 

Q.  (By  Mr.  P>erke):  That  is,  that  he  took  the 
card  out  of  [SG]  the  rack  and  put  it  in  a  clock,  is 
that  it  A.     And  sent  them  out. 

Q.     And  clocked  them  out? 

A.     Tliat  is  riixht. 

Q.     Then  what  happened  after  that? 

A.     Tlicii  he  went  into  the  inside  office 

Mr.  Ernst:     Well, 

Q.  (By  Mr.  P.crke)  :  Identify  who  went  into 
th(^  inside  office. 

A.     Mr.  l^ash  went  into  the  inside  office. 

Q.     Did  you  see  him  come  out? 

A.     He  cam(»  back  out  in  a  few  minutes. 

Q.     What  did  he  do  then? 
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A.    Walked  over  to  the  group. 

Q.  That  is  these  people  that  had  been  standing 
around?  A.     That  is  right. 

Q.    All  right. 

A.  And  in  turn  offered  each  one  of  them  their 
cards,  and  wanted  to  know  if  they  were  going  back 
to  work. 

Q.     What  did  he  say  to  them? 

A.  He  said,  speaking  to  each  individual,  ''Will 
you  go  back  to  work?''  He  offered  them  their  cards. 

Q.    And  what  did  they  reply? 

A.  In  turn  they  each  replied  that  they  would 
go  back  to  work  as  soon  as  they  could  protest  this 
firing.  [87] 

Q.     What  happened  after  that? 

A.  After  all  had  ])een  asked  the  same  question, 
and  all  had  answered  the  same,  he  said,  ''Then  I 
will  have  to  inform  you  that  you  are  all  fired." 

Q.  And  after  that  announcement  what  took 
place? 

A.  They  all  continued  standing  there,  and  he 
said,  "Go  ahead  and  make  yourself  comfortable, 
take  it  easy,"  or  "make  yourself  comfortable." 


Mr.  Ernst:  Then  1  submit  you  are  trying  to 
impeach  your  own  witness,  it  is  improper  direct 
examination.  TIh^  witness  said  he  didn't  talk  to 
anybody  else. 

Mr.  Berke:     I  didn't  ask  him [88] 
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Q.  (By  ^[r.  Berke) :  Wliere  did  you  and  the 
group  see  Mr.  MePherson? 

A.  In  ilic  waitin.u'  room,  or  tlie  entrance  way  to 
the  side  offices,  it  is  inside  the  door,  there  is  a  wait- 
ing;— theri^  is  a  bench  tliere  for  customers. 

Q.     And  whose  waiting  room  is  this? 

A.  It  is  tlie  waiting  room  for  Mr.  MePherson, 
Mr.  I>r()\vn,  or  anyone  else  in  the  inside  office. 

Q.  Was  Mr.  Parks  j)resent  with  the  group  and 
yourself?  A.     Mr.  Parks  was  present. 

Q.  Will  you  tell  us  what  was  said  and  who 
said  it? 

A.  I  I'ccall — 1  was  standing  near  the  door.  There 
was  so  many  of  us,  that  T  couldn't  really  get  inside 
myself.  1  was  standing  in  the  back.  I  recall  Mrs. 
Pottle  telling  Mr.  MePherson  that  we  had  all  been 
very  hap])y,  that  it  was  a  good  place  to  work,  and 
that  she  still  wanted  to  work  there,  ])ut  that  she 
couldn't  take  this  firing  by  Leo  Bash  or  this  firing 
of  Jones  without  making  a  i)rotest,  and  she  went 
on  to  say  that  the  cause  of  all  ol'  the  dissension  was 
Mr.  r>asli.    That  is  about  as  much  of  it  as  I  got. 

(J.     Did  Paiks  say  anything  to  Mr.  MePherson.^ 

A.     As  1   recall,  lie  did  si)('ak  to  Mr.  MePherson. 

Q.     Hid  you  hear  what  he  saidf 

A.      1   (lid  n«.1.  [fM)] 

Q.      Did   Mr.  McPhci'son  say  anything.'' 

A.     Mr.  McPhci'sou  said  wvy  little,  if  anything. 

Q.     Well,  did  you  hear  what  he  said? 

A.     Somethini;  to  the  effect  that 

Q.     No,  tell  us  what  you  h(\ard. 
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A.     Well,  something  about  firing,  you  are  fired. 

Q.  Well,  what  was  it  that  you  heard  about 
firing? 

A.  Notifying  the  group  finally  that  they  were 
fired. 

Mr.  Ernst:  Mr.  Examiner,  I  suggest  that  this 
is  a  pretty  crucial  point  and,  at  least,  we  ought  to 
have  the  words. 

Trial  Examiner  Ruckel:  Give  us  the  words  as 
nearly  as  you  can.  Did  he  say  that  you  were  fired 
or  what  did  he  say,  as  nearly  as  you  can  recall  his 
words. 

The  Witness :  As  near  as  I  can  recall  it,  he  said, 
**This  group  is  fired.'' 

Q.  (By  Mr.  Berke) :  And  then  what  happened 
after  that? 

A.     The  group  left  the  building,  and  I  believe 

Q.  Not  what  you  believe,  what  you  know,  what 
you  saw  or  heard. 

A.  And  I  recall  that  most  of  us  went  up  to  the 
eight  o'clock  meeting,  appeared  at  the  eight  o'clock 
meeting. 

Q.  Were  you  present  at  that  eight  o'clock  meet- 
ing? A.     Yes,  I  was. 

Q.     What  meeting  was  that  ? 

\.  That  was  the  second  half  of  the  shop  meet- 
ing, which  was  [91]  scheduled  so  that  the  day  ])(M:)ple 
and  the  midnight  wat^^h  could  attend. 

Q.  And  was  the  matter  oi'  your  discharge  dis- 
cussed at  that  meeting? 
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A.  It  was  made  known  to  the  people  that  hadn't 
attended  the  afternoon  meeting. 

Q.     And  what  was  decided  at  that  meeting? 

A.  It  was  decided  that  Parks  and  Hinde  would 
make  a  further  protest  after  midnight. 

Q.     Protest  about  wliatf 

A.     The  firing  of  Jones. 

Q.  Wliat  about  the  firing  of  the  four-to-midnight 
crew?    Was  Www  anything  said  a])out  that? 

Mr.  Ernst:  I  wonder  if  we  could  not  lead  the 
witness. 

Mr.  Berke:  I  don't  see  anything  leading  about 
that  question. 

Trial  Examiner  Ruckel :    You  may  answer. 

A.     I  will  say  to  protest  the  firings. 

Q.  (By  Mr.  Berke) :  Were  you  present  when 
Parks  and  Hinde  w^ent  to  the  Globe  W^ireless  offices 
that  night  ?  A.     No,  I  w^as  not. 

Q.  Tell  us  whether  or  not  there  was  a  picket  line 
subsequently  estal)lished  at  the  premises. 

A.     There  was  a  picket  line  (established. 

(^.     Did  you  serve  on  that  ])ieket  line?  [92] 

A.     I  did.  [n:^,] 


CH.\lxM;iN(i    PAirriES'  KXHIBIT  No.  I 
All  Menibers/Glob(»  Slio]) 

The  Shop  Committee   Has  Recommended  That  a 
Delegation   Fi-oiu  This  Sho])  Pay  tli(^  Management 
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a  Visit  in  the  Very  Near  Future,  to  Re-inform 
Them  That  This  Shop  Still  Desires  to  Be  Repre- 
sented by  ACA,  and  That  the  Company  Should 
Negotiate  With  the  Committee  Elected  by  the  Mem- 
bership. 

Please  Hold  Yourself  in  Readiness  for  the  Above- 
Mentioned  Visit,  the  Hour  and  Day  to  Be  An- 
nounced Soon. 

C.  A.  JONES, 

Acting  Vice  Chairman. 
Aug.  3. 

Received  July  26,  1949. 

Q.  (By  Mr.  Brotsky)  :  Now  you  described  this 
bulletin  board.  Where  in  the  place  of  the  company 
is  this  board?  Will  you  describe  the  general  layout 
of  the  room  or  rooms  in  which  you  worked  and  then 
tell  us  where  the  board  was? 

A.  The  Shanghai  circuit,  it  was  in  the  back  of 
the  Shanghai  circuit,  which  was  in  the  southwest 
corner  of  the  room. 

Q.  By  the  way,  could  you  give  us  some  idea  of 
the  size  of  the  room,  estimated  size?  Was  it  larger 
than  this  room,  say? 

A.  Yes.  It  would  be  about  four  times  as  large 
as  this  [96]  room.    I  couldn't  tell  you  the  feet. 

Q.     About  30  by  60  feet  then? 

A.  T  couldn't  say  in  feet,  it  would  be  hirger  than 
that  ])robably. 

Mr.  Brotsky:  Well,  would  you  care  to  make  an 
estimate.  Counsel,  as  to  the  size? 
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Mr.  Ernst:  You  are  putting  on  your  case.  I 
don't  Bee  that  it  is  at  all  relevant  or  material. 

Tiial  Examiner  Ruckel:  How  is  it  relevant  or 
material  f 

Mr.  Brot.sky :  I  am  trying  to  get  the  physical  de- 
scription of  the  i^lant  so  that  there  may  be  some 
evidence  in  the  r(^cord  to  guide  the  understanding 
of  the  events  that  have  occurred  that  have  been 
described.  IT  the  Examiner  feels  that  tliere  is  no 
need  lor  that  sort  of  thing,  I  won't  pursue  it  any 
further. 

Trial  Examiner  Ruckel :  I  think  it  could  be  pre- 
sumed tliat  if  it  was  posted  on  the  board  on  the 
com])any's  property,  that  it  came  to  the  attention 
of  the  Respond(»Tit.  There  is  certainly  a  presump- 
tion to  that  effect. 

Mr.  Hrotsky:  T  thought  that  it  might  be  helpful, 
but    I   won't  |)ursii('  it.  [97] 

*     *     * 

Q.  \()\v.  \(»ii  (IcscM'ibod  a  conversation  you  had 
witli  Dasli,  in  which  nou  discussed  with  him  a 
grievance  of  Pauline  Smith.  Do  you  i-ecall  tliat 
answer?  A.     I   do,  yes. 

(^.  Was  it  a  i-egular  ))i-actiee,  as  Car  as  you 
know,  t<)  take  up  individual  grievanees  v.itli  Li  o 
Hash  as  eliief  operatoi*  i 

A.     \rv\   often  we  did. 

Q.  And  Would  he  settle  them  on  the  spot  in  some 
cases?  A.      \\\  some  cases,  yc^s.  [9D] 
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Q.  (By  Mr.  Brotsky)  :  On  the  occasion  of  that 
giievance  discussion,  did  he  make  a  decision  as  to 
the  disposition  of  the  grievance? 

A.     He  did. 

Q.     And  did  he  inform  you  of  his  decision? 

A.     I  don't  recall  whether  it  was  Mr.  Bash. 

Q.  Did  he,  at  the  time  that  he  was  talking  to  you 
about  it,  did  he  say  what  his  decision  was  ?  That  is 
all  I  meant.  A.     Not  at  the  time.  [100] 

Q.     When  did  he  later  inform  you? 

A.  It  was  a  while  later;  that  is,  it  was  20  min- 
utes or  a  half  hour  later.  I  was  working  on  the 
circuit. 

Q.     And  do  you  recall  what  the  grievance  w^as  ? 

A.  The  grievance  had  to  do  with  a  person  that 
worked  overtime  on  the  holiday  and  which  holiday 
was  their  regularly  scheduled  day  off. 

Q.  And  the  person  involved  in  this  particular 
case  was  Pauline  Smith,  is  that  correct? 

A.     That  is  correct. 

Q.  She  was  working  on  that  day  on  the  same 
watch  that  you  were?  A.     She  was.  [101] 

*  *     * 

Cross-Examination 

By  Mr.  Ernst: 

*  *     » 

Q.  Were  you  with  Mackey  in  1934  or  '35? 

A.  I  was. 

Q.  Do  you  lecall  there  was  a  strike  at  that  time? 

A.  I  do. 
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Q.     Were  you  a  participant  in  that  strike? 
Mr.  Berkc:     Just  a  moment,  I  object,  incompe- 
tent,  irrelevant   and   immaterial    to   the   issues  in- 
volved in  this  case.  [HHi] 


Trial  Examiner  Ruekc^l :     Objection  sustained  to 
the  last  question.  [107] 


Q.  (By  Mr.  Ernst):  Now,  do  you  recall  that 
then*  were  some*  meetings  on  the  16th  and  the  18th 
of  October  with  respect  to  the  shortened  work  week, 
as  1  recall  it,  union  shop  meetings? 

A.     We  had  union  shop  meetings. 

Q.  And  at  that  time  you  discussed  w^hether  to  go 
on  it  or  not  to  go  on  it,  is  that  right? 

xV.  We  discussed  the  lay-offs,  or  shorter  work 
week,  yes. 

Q.  And  you  communicated  the  feeling  of  the, — 
by  ''you''  I  don't  mean  you  personally,  Imt  the  com- 
mittee comnumicated  to  Mr.  McPherson  their  posi- 
tion in  favor  of  the  shorter  wx)rk  w(»ek  rather  than 
lay-offs?  A.     I  believe  they  did. 

Q.  Wei'e  ynu  one  of  the  persons  who  partici- 
])at('(l  in  that  communication? 

A.     1  believe  I  did,  in  my  recollection. 

Q.     That  was  made  to  McPherson,  wasn't  it  i 

A.  1  wouldn't  he  sure  if  it  was  to  McPhei'son  or 
Brown. 

Q.  Now,  is  Brown  the  \'ice-President  of  the 
Company,  or  a  Vice-President? 
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A.     I  don't  know  what  his  title  is. 

Q.     Is  he  sort  of  the  top  dog  other  than  General 
Boatwright  that  you  people  ever  deal  with  ?  [125] 

A.     As  I  recall.  [126] 


Q.  Now,  where  are  these,  where  do  these  mes- 
sages go  that  you  type  out  that  are  visible  to  your- 
self, I  mean,  are  they  right  in  front  of  you  when 
you  are  w^orking?  A.    Yes,  sir. 

Q.     Do  they  sort  of  go  into  a  basket  at  the 

A.  They  are  gathered  up  at  the  end  of  th(^  day, 
I  imagine  kept  for  the  record. 

Q.  Until  the  end  of  the  day  they  are  just  sort 
of  in  the  basket  in  front  .^  A.     That  is  right. 

Q.  I  suppose  Bash  as  he  walks  around  the  room 
can  look  and  see  them  or  not  as  he  sees  fit? 

A.  It  would  be  possible,  as  I  understand  it,  Bash 
didn't  say  anybody  lu'ought  that  to  his  attention 
at  all. 

Q.  How  do  you  know  that  ** Little  fink''  had 
done  it  then?  A.     I  just  assumed  that. 

Q.  Now,  when  you  were  working  on  this  Griev- 
ance Committee  in  August  you  took  up  the  matter 
of  the  bulletin  board,  is  [130]  that  correct? 

A.     Yes,  sir. 

Q.  And  one  of  the  things  you  took  up  at  that 
meeting  was  also  the  matter  of  ]3ash's  authority, 
wasn't  it? 

A.  I  can't  say  that  the  matter  of  Bash's  author- 
ity come  up  at  this  ])r()test  a.^aiust  the  board  being 
removed  and  the  bulletins  confiscated. 
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Q.  But  you  recall  there  was  some  question  about 
Bash's  authority,  and  wliat  lie  was  doinj::,  that  he 
was  throwint^  his  weip:ht  ai'ouiul  a  little  hit ! 

A.     TIkm'c  was  a  i^rievanee. 

Q.     There  was  a  ^ricvaiiee  about  that? 

A.     On  that  line. 

Q.  That  was  taken  up  with  Mr.  MePherson, 
wasn't  it?  A.     Yes. 

Q.  And  what  did  he  tell  you  about  Bash's  au- 
thority to  hire  and  fire? 

A.  He  told  us  that  he  would  do  the  hirinc,^  and 
firin.2:. 

Q.  Now,  do  you  recall  any  instance  in  which 
T^ash  ever  fired  anyone  up  until  January  15th  of 
1949? 

A.     T  was  never  ])r(*sent  when  he  fired  anyone. 

Q.  Do  you  know  that  he  ever  did  fire  anyone  up 
to  that  date?  A.     I  couldn't  swear  to  it. 

Q.  Do  you  kiiow  of  anyone  that  he  suspended  up 
to  that  date  i  A.     Never  run  into  it.  [131] 

Q.  Now,  when  you  w(u*e  discussing  these  griev- 
ances in  August,  did  the  Coni])any  accept  you  as  the 
iT])?-esentativ(*  of  the  A.C.A.  i 

A.  T  am  not  sure  tliat  1  was  the  acting"  Shop 
Chairman  at  that  time. 

Q.  Well,  you  wrvv  ouv  of  tlie  niembiM's  of  the 
committee,  though,  that  met  with  Mi*.  ]\rcPherson  .' 

A.     Ves. 

(^>.  Do  you  I'ccall  that  aftei*  the  mcH'ting  you  j)ut 
up  a  notice  oi-  someone  put  up  a  notice  tcllinu-  what 
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luid  happened  at  the  meeting'? 

A.    Usually  there  was  a  notice  put  up. 

Q.  And  that  was  the  regular  practice  after  the 
grievance  meeting,  to  put  a  notice  up  on  the  bulletin 
board  to  tell  the  employees  in  the  shop  what  had 
gone  on?  A.    Yes. 

Q.  And  do  you  recall  that  that  notice  spelled  out 
the  fact  that  Bash  didn't  have  any  authority  to  hire 
and  fire?  A.     I  believe  that  it  did. 

Trial  Examiner  Ruckel:  Who  drew  up  the  no- 
tice? 

The  Witness:    The  Shop  Chairman. 

Trial  Examiner  Ruckel:  Well,  how  could  the 
Shop  Chairman  say  whether  Bash  had  authority  to 
hire  or  fire? 

Q.  (By  Mr.  Ernst) :  Was  that  not  a  report  of 
what  had  happened  at  the  meeting,  that  quoted  Mc- 
Pherson  as  having  said  that? 

A.  Yes,  that  McPherson  objected  to  the  idea  of 
anyone  [132]  infringing  on  his  right  to  do  the  hir- 
ing and  firing. 

Q.  Now,  in  December,  as  I  recall,  you  had  a 
meeting  or  you  talked  to  Bash  about  the  matter  of 
pay  of  Phyllis — what  was  her  name?  One  of  the 
girls. 

Mr.  Brotsky :     That  was  Pauline  Smith. 

Q.     (By  Mr.  Ernst)  :     Pauline  Smith. 

A.    Yes,  December  24th. 

Q.  And,  as  I  gather,  there  had  been  a  miscom- 
])iitation  of  her  pay? 

A.     No,  not  a  miseomputation. 
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Q.     What  was  the  dispute  about? 

A.     It  was  an  attempt  to  chisel  on  the  party. 

Q.  Well,  I  assume  that  anything  the  employer 
does  is  goin^  to  chisel,  but  just  in  what  way  was  it 
going  to  be  done? 

A.  Holidays,  we  had  8  paid  holidays.  If  you 
worked  on  a  holiday,  you  got  time  and  a  half  for 
working  in  addition  to  8  hours'  pay  for  the  holiday, 
rf  it  was  your  day  off  and  you  worked,  you  were 
to  be  given  another  day  off  in  lieu  of  your  day  off 
or  time  and  a  half  overtime  for  working,  which 
amounted  to  the  6th  day,  and  this  day  was  to  be 
given  in  the  week  of  the  holiday.  Mr.  Bash  knew 
this  and  tried  to  give  it  the  next  week. 

Q.  In  oth(»r  words,  he  was  trying  to  give  her  the 
wrong  day  off  for  the  holiday  that  she  worked  ? 

A.  He  was  trying  to  deny  her  the  time  and  a 
half  for  the  day  that  she  didn't  have  off.  [133] 

Q.  So  you  set  him  straight  as  to  what  the  mean- 
ing of  the  contract  was,  right? 

A.     I  believe  I  did. 

Q.  And  as  a  result,  he  concluded  that  you  had 
l)roperly  stated  what  the  contract  was  and  he  made 
tlie  correction  I 

A.     Aftor  sonic  argument  and  refusal  at  first,  he 

did.  [i:U] 

*     *     * 

(^.  (By  Mr.  Ernst) :  Now,  during  the  period 
Au.gust  15,  1948,  to  January  15,  1949,  how  many 
grievances  would  you  say  were  formally  presented 
to  tlie  management  i 
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A.  August  15th  to  and  inchiding  January  15th? 
It  would  be  pretty  hard  to  say.  I  estimated  about 
six  meetings  between  January  15th  and  November 
6th. 

Q.     You  mean  August  15th? 

A.  August  15th,  the  expiration  of  the  contract, 
and  November  6th,  about  six  meetings  and  griev- 
ances. Well,  there  wasn't  any  meetings.  I  would 
say  there  was  probably  half  a  dozen  grievances  that 
I  know  of  that  were  taken  up  in  that  time. 

Q.  You  mean  from  November  6th  on  until  Jan- 
uary 15th?  A.    Yes. 

Q.  Now,  were  these  grievances  just  informally 
presented,  such  as  the  one  that  involved  you  and 
this  Pauline  ?  A.     That  would  be  one. 

Q.     That  would  be  one  of  the  six  ?  A.     Yes. 

Q.  And  was  there  another  one  about  the  alleged 
demotion  of  Bruce  Risley? 

A.     One  about  that. 

Q.     And  was  there  one  about  your  pay  i 

A.  One  about  my  pay.  There  was  one  about 
Risley  being  assigned  [145]  to  a  watch  or  bidding 
a  watch  that  had,  for  example,  the  Thursday  watch, 
ending  at  midnight,  and  the  Friday  watch  starting 
at  midnight;  in  other  words,  16  hours  straight. 

Q.  Were  those  presented  orally  or  were  they  put 
out  in  a  prepared  form  in  any  fashion? 

A.  Outside  of  my  grievance  through  the  8hoj> 
Chairman,  they  were  orally  with  the  complainant 
and  a  witness. 
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Q.  Now,  which  one  are  you  referring  to,  except 
the  one  of  yours  through  the  Shop  Chairman? 

A.    Mine  was  on  the  pay  adjustment. 

Q.     And  tliat  was  what? 

A.     I  wrote  that  one  up. 

Q.  And  do  you  recall  whether  Parks  wrote  one 
up  regarding  the  shortened  work  week  during  No- 
vember ? 

A.     He  may  liave,  J  just  don't  recall  it. 

Q.  Now^,  what  I  want  to  get  into  the  record  is 
whether  you  had  a  regular  form  such  as  some  unions 
use  in  sonic^  contracts,  in  which  they  spell  out  on  a 
printed  form  the  nature  of  the  grievance  and  they 
send  it  in  to  a  i)articular  person  and  it  goes  through 
a  reguhir  established  form  of  procedure  set  out  in 
the  agreement.  Was  there  anything  of  that  sort  in 
your  relations  with  Globe? 

Mr.  I>r()tsky:  Just  a  moment.  The  contract  in 
(|uesti(>ii  expired  August  15,  1948,  and  I  w^as  won- 
dering whether  the  question  was  directed  to  the  pro- 
c(»diire  that  teriuinated  on  [146]  August  15th  or  the 
])i'oce(lure    rollowing. 

Trial  Kxaniiner  Ruckel :     Well,  both.'' 

The  Witness:  Either  before  or  after  1  don't  re- 
call that  we  h;ul  \u\y  T-euular  \'or\\\.  AVe  did  not  have 
a  printed  iurni. 

(j).  ( I^>y  Mr.  Ernst) :  You  did  not  have  a  printed 
form?  A.     No. 

Q.  Now,  in  other  words,  when  they  were  pre- 
sented i!i  \vritin<r,  they  would  be  just  written  down 
nil    pajxM-   addressed    to    McPlierson    or   J^rown    or 
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somebody  of  that  sort  and  asking  for  a  meeting 

on  it?  A.     Yes. 

Q.  Now,  up  to  November  the  6th  was  it  the  gen- 
eral practice  to  write  out  all  of  the  grievances  and 
then  have  a  formal  meeting  at  which  the  Shop  Com- 
mittee met  at  a  prearranged  time? 

A.  Some  matters  were  settled  by  shop  commit- 
tees where  there  was  a  difference  of  opinion.  Others 
were  taken  right  in  without  a  Shop  Committee  meet- 
ing, where  the  contract  was  clear  and  the  violation 
was  apparent. 

Q.     What  do  you  mean,  taken  right  in? 

A.  As  soon  as  we  could  get  an  appointment,  we 
would  go  in  without  holding  any  Shop  Committee 
meeting  to  decide  whether  it  was  a  just  grievance. 

Q.  By  a  Shop  Committee  meeting,  you  mean  the 
meeting  of  the  union  or  the  ACA?  [147] 

A.     The  shop. 

Q.  The  union  Shop  Committee,  not  a  meeting 
with  management  at  all? 

A.     Well,  I  will  start  over  again. 

Q.     I  am  sorry. 

A.  Sometimes  in  the  case  of  a  person  either  tell- 
ing or  writing  a  grievance,  it  would  be  necessary  to 
liold  a  Globe  Shop  meeting  and  determine  whether 
this  was  a  just  grievance,  whether  there  was  grounds 
for  grievance.  Others,  where  it  was  clear  to  the 
Shop  Chairman  for  the  Grievance  Committee  that 
there  was  a  violation,  we  would  ask  by  telephone  or 
leave  a  note  and  ask  for  an  appointment  with  man- 
agement. 
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Q.  Now,  this  Shop  Committee  meeting  was  a 
meeting  solely  of  the  employees  of  Globe  in  the  shop 
that  belonged  to  the  union  ?  A.     Yes. 

Q.  And  either  without  such  a  meeting  or  with 
such  a  meeting,  you  would  decide  that  a  grievance 
should  be  processed,  and  when  you  made  that  de- 
cision, then  you  would  ask  management  for  a  meet- 
ing with  respect  to  it?  A.     Yes. 

Q.  Now,  were  those  requests  normally  in  writing 
or  were  they  usually  oral  ?  A.     Both. 

Q.     Both?  [148] 

A.  Sometimes  we  would  notify  Bash  that  we 
would  like  to  have  a  meeting,  and  he  would  contact 
Mr.  McPherson. 

Q.  And  at  the  meetings  that  you  had,  did  Mr. 
McPherson  always  attend  ? 

A.  Pretty  nearly  on  every  occasion  McPherson 
attended  the  meeting. 

Q.  And  he  was  the  most  usual  person  to  attend 
the  meeting  ?  A.     Yes. 

Q.     Now,  did  you  attend  the  meeting  of  Novem- 
ber 3rd?  Do  you  recall  that  meeting? 
A.     November  3rd? 

Q.  That  was  the  meeting  at  which  there  were 
two  peoph>  pr(^s(^7it  wlio  did  not  belong  to  the  Shop 
Committee*. 

A.  I  attended  that  meeting,  if  that  was  on  No- 
vemb(»r  3rd. 

(.1  Did  you  pivpaiv  the  minutes  of  the  report  of 
that  meeting  that  was  jnit  up  on  the  bulletin  board? 
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A.  If  I  could  see  it,  I  could  tell  you.  I  don't 
believe  I  did,  bvit  I  couldn't  say  for  sure. 

Q.  Well,  now,  do  you  remember  a  meeting  in  the 
middle  of  October  with  respect  to  the  short  work 
week  with  McPherson? 

A.  In  October?  If  I  could  see  the  report  of  the 
meeting,  I  could  probably  tell.   I  don't  recall. 

Q.  You  don't  recall  that  meeting?  You  don't 
recall  whether  you  w^ere  there  or  not? 

A.     I  don't  recall  offhand.  [149] 

Q.  Now,  who  acted  at  that  November  3rd  meet- 
ing ?  Is  it  correct  that  Mr.  Brown  and  Mr.  McPher- 
son  were  at  that  meeting,  representing  the  company? 

A.     Among  others. 

Q.     And  Mr.  Bash?  Was  he  there? 

A.     I  don't  believe  he  was. 

Q.  And  in  the  meeting  of  August  30tli,  that  one 
about  the  bulletin  board  and  that  other  stuff,  as  I 
recall,  McPherson  was  the  only  one  there.  Is  that 
in  accordance  with  your  recollection? 

A.     August  30th  about  the  bulletin  board? 

Q.  Yes,  about  the  bulletin  board  and  about 
Bash's  right  to  hire  and  fire? 

Mr.  Brotsky :  Perhaps  he  would  refresh  his  rec- 
ollection if  he  looked  at  the  minutes  of  that  meeting. 

Mr.  Ernst:  Perhaps  he  would,  but  I  ask(^d  his 
recollection. 

A.     Well,  I  was  there  myself  at  that  meeting. 

Q.  (By  Mr.  Ernst) :  You  were  there  yourself 
at  that  meeting? 
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A.  I  am  quite  sure  I  was  there.  As  to  who  else 
was  there  for  management,  I  couldn't  say.  I  believe 
that  Mr.  McPherson  was  present. 

Q.  Now,  do  you  recall  any  other  very  important 
Pfrievance  committee  meetings  that  were  handled 
during  this  period  from  [150]  August  15th  up  to 
November  3rd  that  you  have  a  definite  recollection 
of  having  important  issues  involved? 

A.  I  remember  one  meeting,  that  wasn't  pre- 
arranged, wherein  we  notified,  asked,  Mr.  McPher- 
son to  talk  with  Mr.  Brown.  We  were  unable  to 
talk  with  him  and  we  had  asked  him  to  pass  the 
word  around  to  Mr.  Brown,  that  inasmuch  as  the 
AC  A  still  represented  the  majority  of  the  people 
in  the  office,  that  w^e  would  like  to  represent  the 
majority  on  the  contract. 

Q.     That  was  taken  up  with  Mr.  McPherson? 

A.     Yes. 

Q.  And  lie  promised  to  take  it  up  with  Mr. 
Brown  i  A.     Yes. 

Q.  And  McPherson  was  the  only  one  that  you 
talked  to  on  that  i)articular  occasion? 

A.     Y('s.  [151] 

*  -x-        * 

Q.  Were  you  pestered  by  these  people  who 
weren't  active  AC  A  during  the  w^eek  that  you  were 

oil  tills  iii'W  sliil't  ! 

*  *     ♦ 

A.  I  was  Tiot  pcstci't'd,  I  was  just  given  a  cold 
shoulder  and  shown  no  cooperation  nor  courtesy 
that  a  co-workci"  wimld  expect. 
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Q.  (By  Mr.  Ernst)  :  In  other  words,  these  other 
people  who  [156]  were  working  in  the  room,  except 
for  Lillie  Friend  and  Niemi,  were  making  it  un- 
pleasant *?  A.    Yes. 

Q.     An  unpleasant  place  to  work?        A.    Yes. 

Q.     Did  you  resent  that  yourself? 

A.     I  couldn't  help  but  feel  it. 


Q.  (By  Mr.  Ernst) :  Did  you  feel  that  the  other 
employees  were  hostile  to  you  with  respect  to  your 
work'?  A.    Hostile,  did  you  say?  [157] 

Q.     Yes. 

Mr.  Brotsky:  Objection  on  the  ground  of  imma- 
terial, vague. 

Trial  Examiner  Ruckel:     He  may  answer. 

A.     I  felt  a  certain  amount  of  hostility  existed. 

Q.  (By  Mr.  Ernst)  :  Do  you  think  that  it  af- 
fected your  temper  at  all  at  that  time? 

Mr.  Berke:  I  object,  this  is  immaterial,  and  ir- 
relevant. I  think  we  are  taking  an  awful  lot  of  time 
to  get  to  what  counsel  is  driving  at. 

Trial  Examiner  Ruckel :     He  may  answer. 

A.     Well,  I  generally  get  along  well  with  [158] 

people. 

*     *     * 

Mr.  Ernst:  Well,  I  think  that  the  statements  of 
Mr.  Jones  as  to  what  happened  between  himself  and 
Mr.  Bash  can  be  explained  to  a  great  degree  b\'  \\\v 
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fact  that  Mr.  Jones  felt  that  he  was  being  pushed 
around  by  these  other  people,  and  that  he  therefore 
did  not  have  the  patience  that  he  would  normally 
have,  and  as  a  result  he  got  into  these  arguments 
^^ith  Mr.  Bash,  [159]  and  that  this  situation,  or  the 
background  of  the  relation  made  these  things  flare 
up  in  this  fashion.  And  I  want  to  try  to  find  out 
what  were  the  things  that  contributed  to  the  hot 
words,  because  the  witness  has  clearly  testified  to 
rather  hot  w^ords  that  he  used  to  Mr.  Bash. 

Mr.  Berke:     I  submit,  Mr.  Trial  Examiner 

Trial  Examiner  Kuckel :  It  seems  to  me  it  is  re- 
mote. 

Mr.  Berke:     Yes. 

Trial  Elxaminer  Ruckel :  I  don't  follow  the  argu- 
ment. Objection  sustained  to  this  Ime  of  testi- 
mony. [160] 

*     *     * 

(^.  (By  Mr.  Ernst) :  Now,  referring  to  January 
19th,  as  I  understand  your  testimony  on  direct  ex- 
amination, you  stated  that  some  time  between  your 
return  to  the  Shanghai  circuit  after  relieving  the 
])eople  at  lunch,  and  the  time  that  you  were  to  go  to 
lunch  at  12:00  o'clock,  Bash  came  back  to  you  with 
this  group  of  telegrams,  or  radiograms,  and  talked  to 
yon  al)nut  the  propel'  t'orui  to  l)o  used,  is  that  cor- 
rect .''  A.     That  is  correct. 

(^.  And  you  got  into  some  argument  with  him 
ahont  this  matter,  correct? 

A.     There  was  no  argimient  about  the  forms. 

Q.  Did  you  try  to  tell  him  that  it  was  the  right 
form  to  use? 
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A.  I  told  him,  I  -says,  **I  have  been  using  this 
form  for  years  on  international  circuits.  If  Globe 
wants  me  to  use  a  different  form  I  can  do  that." 

Q.  In  other  words,  it  was  a  very  peaceful  ar- 
rangement, there  was  not  any [161] 

A.     It  was  on  my  part. 

Q.     How  about  Bash'? 

A.     Bash  couldn't  hardly  speak  to  a  person  civ- 


iiy- 
Q 

A 

Q 

A 

Q 

A 

Q 
Q 


That  was  the  case  of  everybody  in  the  place? 
That  is  true. 

And  it  was  a  general  practice  all  around? 
It  is  his  way. 

I  mean  he  just  was  the  type  of  guy 

That  roared. 


A  bull  in  a  china  shop  ?  A.     He  roared. 

He  roared  and  hollered  and  was   not   very 
tactful?  A.     (No  response.) 

Q.     And  I  would  assume  that  you  got  so  that  you 
didn't  pay  attention  to  that? 

Mr.  Brotsky:     Just  a  minute.   Object  to  it  on  the 
ground  it  is  irrelevant  and  immaterial. 

Trial  Examiner  Ruckel:     Objection  sustained. 


Q.  (By  Mr.  Ernst) :  Did  you  raise  your  voice  at 
all  when  you  talked  to  Mr.  Bash  at  that  time? 

Mr.  Brotsky:     Is  that  January  19th,  counsel? 

Mr.  Ernst:  I  am  now  talking  about  the  time  Mr. 
Jones  referred  to,  either  as  an  out  and  out  assertion 
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that  she  had  turned  him  in,  or  as  a  thought  that  she 

had  turned  liini  in. 

Trial  Examiner  Ruekel:  Did  you  raise  your 
voice  *? 

The  Witness:  I  don't  recall  that  I  raised  my 
voice  until  he  started  roaring. 

(^.  (By  Mr.  Ernst)  :  But  the  first  sentence  you 
did  say  something  about  that  ''fink,"  didn't  you? 

A.     Yes. 

Q.  And  you  throw  that  out  as  ordinary  conversa- 
tion around  the  place  ? 

A.  J  did  not  say  it  in  a  loud  enough  tone  that 
anyone  in  the  back  room  could  hear  it. 

Q.  I  mean,  was  that  the  ordinary  way  you  re- 
ferred to  your  [164]  fellow  workers? 

Mr.  Berke:  Just  a  moment.  I  object  to  that  as 
incompetent,  irrelevant  and  immaterial,  and  argu- 
mentative. 

Trial  Examiner  Ruekel:  Objection  [165]  sus- 
tained. 

*     *     * 

Q.  (By  Mr.  Ernst)  :  Now,  is  it  your  recollection 
that  this  conversation  with  Bash  that  we  have  just 
been  Inferring  to,  in  which  this  word  ''link''  was 
used  by  you  in  a  low  tone  of  voice,  and  eventually 
Basil  got  shouting,  occurred  on  the  afternoon  of 
January  20th,  tlie  day,  oi*  the  last  day  you  worked 
in  the  place?  A.     That  is  my  recollection. 

Q.  And  that  it  occurred  whih^  you  were  sitting 
at  your  machine  operating  it.''  A.     Yes,  sir. 

(^.  And  while  Bash  was  walking  around  the 
room? 
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A.     He  come  over  to  my  position,  yes. 
Q.     And  while  he  was  coming  around  the  room 

you  asked  him  to  come  and  check  and  see  if  the  form 

you  were  using  was  all  right  then  ? 

A.     I  went  back  to  his  desk  on  that  occasion.  [167] 


Q.  Around  after  2:00  o'clock.  What  did  you  do, 
go  up  to  Bash's  office,  or  Bash's  desk,  not  '* office"? 

A.     I  went  back  to  his  desk. 

Q.  He  doesn't  have  an  office,  he  just  has  a  desk 
in  the  room "?  A.     Yes. 

Q.  You  went  back  to  his  desk  and  checked  to  see 
if  it  was  all  right?  [168] 

A.     Asked  to  look  at  it. 

Q.  At  that  time  did  you  discuss  anything  with 
him  other  than  that  particular  thing  ? 

A.  I  simply  said  to  him  that  **I  expect  that  you 
will — the  way  things  are  in  the  office  that  you  will 
probably  pick  my  work  to  pieces,  find  fault  with  my 
work  at  every  chance,  and  I  am  not  going  to  go  for 
it." 

Trial  Examiner  Ruckel :     Did  he  answer  that  ? 

The  Witness :  I  don 't  remember  that  he  answered 
it,  I  don't  remember  that  he  denied  it. 

Q.  (By  Mr.  Ernst)  :  As  far  as  you  recall,  he 
ignored  it  then?  A.     That  is  right. 

Q.  He  didn't  even  go  off  into  one  of  his  loud  out- 
bursts at  that  time?  A.     I  don't  believe  he  did. 

Q.  Now,  was  this  before  or  after  you  talked  to 
him  on  this  ''fink"  conversation? 
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A.     That  was  before. 

q.     Before  that?  A.     Yes. 

{}.     It  was  on  the  same  day  or  a  different  day? 

A.     That  was  the  same  day. 

Q.     Now,  you  went  to  hmch  at  4:30? 

A.     I  went  to  hmch  at  4:00. 

Q.  At  4  :()0.  And  did  you  speak  to  Bash  on  your 
way  back  from  [169]  hmch? 

A.     I  saw^  him  during  my  hmch  period. 

Q.     You  saw  him  during  your  lunch  period? 

A.     Yes,  sir. 

Q.     Where  did  you  see  him  ? 

A.     In  the  rest  room. 

Q.  Now,  did  he  ask  you  to  wait  around  in  the 
room  for  a  few  minutes  when  he  first  talked  to  you  ? 

A.  He  wanted  to  wait  until  the  women  got  out 
of  there,  a  couple  of  women  that  were  going  home. 

Q.     What  were  those,  w^ere  they  ACA  women? 

A.  I  don't  know.  They  were  not — they  w^ere 
from  the  inside  office,  I  believe. 

Q.  And  then  he  broached  this  to  you  after  these 
othei'  people  had  gone  away? 

A.     After  they  cleared  out. 

Q.  Did  he  vstart  out  in  a  load  voice  or  not  on  this 
occasion  ? 

A.  As  T  recall  he  didn't,  he  didn't  roar  to  start 
out  with. 

Q.  And  did  he  mention  anything  about  a  state- 
ment  from  McDowell  f  A.     Not  to  me. 

il     Or  one  of  the  Supervisors? 

A.     Not  to  me,  no. 


vs.  Globe  Wireless,  Ltd.  179 

(Testimony  of  Charles  A.  Jones.) 

Q.  Did  he  limit  what  he  had  to  say  almost  en- 
tirely to  the  matter  of  the  amount  of  pmiching  you 
got  out? 

A.  In  answer  to  my  question,  yes,  wliether  it  was 
— he  said  [170]  my  work  was  not  satisfactory.  I 
asked  him  if  it  was  quality  or  quantity.  [171] 


Q.  Now,  why  did  you  say  to  Bash  that  you 
wanted  to  know  whether  it  was  quantity  or  quality  i 

A.  He  said  my  work  was  not  satisfactory,  and  I 
wanted  to  know  in  which  way  it  was  not  satisfactory. 

Q.  In  other  words,  you  were  still  discussing  it  in 
a  very  calm  way,  I  mean  there  was  not  any  excite- 
ment at  that  stage  of  the  game  at  all? 

A.     Not  on  my  part,  there  was  not. 

Q.     Was  Bash  -still 

A.     Bash  was  fairly  quiet.  [172] 


Q.  (By  Mr.  Ernst) :  Now,  Mr.  Jones,  you  then 
refused  to  practice  on  company  time? 

A.     Yes,   I   told  him   it  was   an   insult,    that   I 

couldn't  do  it.  [176] 

*     *     * 

Trial  Examiner  Ruckel:  The  Complaint  doesn't 
charge  the  Company  with  seeking  to  discourage 
union  activities  by  speeding  up.  I  don't  know  what 
the  terms  are  they  use,  but  it  is  the  ordinary  syn- 
onym as  **go  faster."  [190] 
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g.  And  were  Mr.  Parks  and  Mr.  Hinde  given 
instructions  as  to  what  they  were  to  do? 

A.     They  were. 

Q.     And  what  were  tliose  instructions? 

A.  That  they  were  to  request  from  the  subordi- 
nate person  in  charge,  to  have  a  meeting-  to  protest 
the  firing ;  that  is,  with  the  upper  brackets.  [192] 

Q.  In  other  words,  they  were  to  ask  the  super- 
visor in  charge  at  12:15  to  get  for  them  a  meeting 
with  somebody  higher  up,  is  that  it? 

A.     Yes,  whoever  done  the  firing. 

Q.  And  did  you  know  at  tliat  time  who  had  done 
the  firing? 

A.     I  had  been  fired  by  Mr.  McPherson.  [193] 

Q.  Now,  did  you  pay  attention  to  what  Bash  said 
in  the  course  of  that^  conversation  with  you  and 
Parks  and  with  the  group  of  people  around? 

A.  Not  too  much,  I  was  not  doing  any  talking, 
and  there  was  a  lot  of  chatter,  protests,  confusion, 
W7-angling. 

C^.  So  you  don't  have  much  of  any  recollection 
wliat  Hash  said  then? 

A.  Oh,  I  heard  him  order  them  back  to  the  cir- 
cuit, I  heard  him  say,  **You  are  all  fired,"  screaming 
and  i-oaring,  both.  [194] 

{}.     Tliat  is  all  that  you  recall  that  he  said? 

A.     Approximately  all  that  I  recall. 

(^.  Did  you  recall  him  saying  anything  to  the 
effect  that  he  was  not  the  one  that  fired  you,  and 
they  should  take  the  matter  up  with  the  person  that 
did  fire  you? 
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A.  I  believe  in  the  course  of  the  various  conver- 
sations he  mentioned  that. 

Q.  Now,  were  you  ever  told  by  Neil  Brown,  or 
by  any  notice  from  Neil  Brown  that  you  could  come 
in  and  talk  to  him  any  time  you  wanted  to  about 
your  troubles? 

A.  I  was  told  orally  as  I  sat  on  the  circuit  work- 
ing one  day,  before  November  6th.  [195] 


Q.  Now,  when  you  went  over  to  see  McPherson 
with  the  group  on  the  late  afternoon  of  the  21st,  did 
you  have  any  trouble  getting  into  his  office? 

A.  I  didn't  have  any  trouble  because  I  hardly 
got  into  his  office,  I  was  very  much  in  the  back- 
ground. 

Q.  Uid  the  other  people  have  difficulty  getting  in 
to  see  him? 

A.  When  they  finally  decided  to  meet  with  him, 
they  simply  walked  in  the  door. 

Q.     And  who  finally  decided  to  meet  with  him? 

A.     McPherson. 

Q.  In  other  words,  then  you  got  the  meeting  you 
wanted  when  you  were  talking  to  Bash? 

A.  Some  hour  later,  1  would  estimate  about  an 
hour  later,  after  4:15. 

Q.  And  so  you  would  say  roughly  at  5:15  they 
agreed  to  have  the  meeting  with  Mr.  McPherson  i 

A.     That  is  right. 

Q.  The  company  agreed  that  McPherson  would 
talk  to  you?  [198]  A.     Roughly  at  5:15. 
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Q.  (By  Mr.  Ernst):  Then  at  the  time  of  the 
discussion  with  Bash,  in  the  interim  between  4:15 
and  5:15,  when  the  group  went  [199]  to  see  Mc- 
Plierson,  wa«  there  a  steady  discussion  between  the 
group  and  Leo  Bash,  or  did  everybody  just  sit 
around  and  say  nothing? 

The  Witness:  Part  of  the  time  I  believe  Bash 
was  working  the  circuit,  or  doing  clerical  work. 

Q.  But  the  rest  of  the  time  there  was  conversa- 
tion with  Bash  about  this  matter?  A.     Yes. 

Trial  Examiner  Ruckel:  Did  Bash  ordinarily 
w^ork  the  circuit  and  do  clerical  work  ? 

The  Witness :  He  spent  quite  a  bit  of  time  doing 
clerical  work,  and  some  time  on  teletypes,  but  didn't 
work  the  radio  circuits. 

Trial  Examiuer  Ruckel:  Was  he  working  the 
regular  circuits  during  this  hour,  if  you  know? 

The  Witness:  1  })elieve  that  he  worked  on  the 
radio  circuits. 

Trial  Examiner  Ruckel:  I  say  why  was  he  at 
this  time? 

The  Witness:  Well,  there  was  nothing  else  for 
him  to  do,  he  had  worn  himself  out  screaming  and 

roaring.  [200] 

*     *     * 

(j).  (  I>y  Mr.  Ernst)  :  And  the  several  people 
who  would  normally  have  been  doing  that  work  were 
among  the  group  who  were  sitting  down  at  that 
time? 

A.  The  people  that  were  on  at  four  o'clock  were 
not  on  the  circuit's. 
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Q.  No,  and  it  was  those  people  who  were  to  come 
on  at  four  o'clock,  and  who  were  not  on  the  circuit, 
were  then  sitting  in,  not  doing  their  work,  is  that 
right? 

A.  Waiting  for  a  representative  of  the  company 
to  discuss  this  firing  with. 


Q.  (By  Mr.  Ernst)  :  As  I  recall,  one  of  the  last 
things  that  Bash  did  at  the  time  you  and  this  group 
were  in  there  on  the  afternoon  between  4:15  and 
5:15  was  to  ask  each  one  of  the  individual  jjersons 
to  go  back  to  his  circuit  and  return  to  work,  is  that 
correct  ?  A.     Yes. 

Q.  And  then,  as  I  recall  it,  they  said  that  they 
would  not  [201]  go  back  to  work,  is  that  right '? 

A.  They  didn't  say  they  wouldn't  go  back,  they 
said  they  would  go  back  to  work  when  they  could 
protest  the  firing. 

Q.  In  other  words,  they  were  going  to  go  back  to 
work  when  they  could  protest"?  A.     Yes. 

Q.  In  other  words,  they  didn't  feel  they  had 
made  their  protest  at  that  time? 

A.     Not  with  the  proper  party,  no. 

Q.  And  they  therefore  wanted  to  make  the  pro- 
test with  someone  else,  is  that  correct? 

A.  With  the  person  who  was  responsible  for  the 
firing. 

Q.  And  did  anybody  tell  them  they  couldn't  make 
their  protest  to  whoever  was  responsible? 

A.     I  don't  remember  the  words  that  tlie\'  used 
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but  there  was  certainly  a  considerable  delay  in  not 

being  able  to  meet  with  someone. 

Q.  And  in  the  past  had  you  individually  frer 
quently   asked   McPherson   to  have  meetings  with 

you  ? 

A.  In  various  ways  sometimes  contacted  him. 
Generally  contacted  Bash  to  request  the  meeting. 

Q.  You  generally  contacted  Bash  to  request  the 
meeting?  A.     Yes. 

Q.  But  you  yourself  had  on  occasion  gone  di- 
rectly to  McPherson  and  asked  for  a  meeting?  [202] 

A.     If  T  didn't,  the  others  did,  I  don't  recall  who. 

Q.  On  this  day  nobody  went  to  ]\IcPherson  and 
asked  him  directly  for  a  meeting? 

A.     That  wasn't  the  procedure. 

Q.     What  was  the  procedure? 

A.     The  regular  procedure  was 

Q.     No,  wliat  was  the  procedure  that  day? 

Mr.  Berkc:     We  will  object  to  that. 

Trial  Kxaminer  Ruckel :  Tell  us  the  procedure 
that  day  and  toll  us  whotbor  or  not  that  was  the 
customary  procedure. 

The  Witness :  The  regular  procedure  was  to  work 
through  Bash,  was  the  regular  procedure. 

Q.  (By  Mr.  P]rnst)  :  And  was  it  regular  pro- 
(•('fhnc  to  refuse  to  work  from  the  time  you  asked 
Hash  foi-  a  TucM^tiuu  until  y<ni  ij:<)t  one? 

Mr.  Berke:      I  ()bj(K-t  to  that. 

Trial  Examiner  Ruckel:     Objection  sustained. 

(^).      (By  Mr.  Knisfi  :     Tlio  roi^ular  procoduiT  was 
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to  ask  Mr.  Bash  for  a  meeting  with  Mr.  McPherson  ? 

A.     That  was  the  usual  procedure. 

Q.  And  you  could,  however,  go  directly  to  Mc- 
Pherson, if  you  wanted  to,  and  you  or  other  mem- 
bers of  the  Shop  Committee  did  that  from  time  to 
time?  A.     It  had  been  done. 

Q.  And  did  you  frequently  have  delays  between 
the  times  [203]  you  asked  Bash  for  a  meeting  and 
the  time  you  got  the  meeting  with  McPherson? 

A.  I  answered  that  once  before,  by  saying  that 
sometimes  it  wasn't  convenient  for  him  to  meet  with 
us  that  morning  or  the  next  morning  and  we  under- 
vstood. 

Q.  And  on  those  occasions  you  would  then  con- 
tinue your  work  until  the  time  for  the  meeting  ar- 
rived ? 

A.  Under  ordinary  conditions  that  was  the  pro- 
cedure. 

Q.  Now,  on  any  occasion  were  you  told  by  Bash 
that  you  could  not  meet  with  McPherson  ? 

Mr.  Brotsky:  Are  you  referring  also  to  the 
events  of  January  21st,  when  you  say  any  occasion? 
I  will  object  unless  that  point  is  made  clear. 

Trial  Examiner  Ruckel :  Well,  is  the  point  worth 
any  more  time?  It  is  quite  clear  what  the  usual  pro- 
cedure was  and  what  the  procedure  was  in  this  case. 
Objection  sustained. 

Q.  (By  Mr.  Ernst) :  Now,  do  you  recall  that  the 
Shop  Committee  wrote  a  letter  to  Mr.  Brown  on  one 
occasion,  asking  whether  he  agreed  with  JNlcPher- 
son's  position  interi)reting  Brown's  notice  of  Xo- 
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vember  iJtli   to  the  effect  that   McPherson  wasn't 
going  to  meet  with  the  ACA  Shop  Committee  as 
such  any  more  ? 

A.     T  believe  such  a  letter  was  written. 

(^.  And  did  you  have  any  dilTiculty  in  gettin^^  that 
letter  into  Mr.  Brown'?  [204] 

Mr.  Berke:  I  object.  I  don't  see  the  relevancy  of 
this  line  of  questioning. 

Trial  Examiner  Ruckel :     Objection  sustained. 

(J.  (By  Mr.  Ernst) :  What  time  was  your  after- 
noon meeting  on  January  21st? 

A.     1:30,  I  believe. 

Q.     And  how  long  did  that  meeting  last  .^ 

A.  I  would  liavc^  to  estimate  that.  Probably  an 
hour  and  a  half. 

Q.     In  other  words,  to  around  three  o'clock? 

A.     To  give  them  time  to  eat. 

Q.  And  at  that  meeting  were  virtually  all  tlie 
people  present  wlio  were  going  to  go  on  at  four 
o'clock  and  who  were  regular  members  of  the  ACA, 
Globe  f  A.     Practically  all  of  them. 

Q.  At  that  time  was  a  decision  made  as  to  the 
time  at  which  this  protest  would  be  made? 

A.     It  was  set. 

Q.  And  just  what  form  did  you  decide  the  pro- 
test was  to  take  ? 

A.  I  answered  that  yesterday,  that  Parks  would 
formally  protest  the  tiring. 

Q.  Now,  is  this  the  tirst  time  that  your  group  had 
ever  made  a  formal  protest  as  to  any  action  of  th«» 
company  ? 
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A.  You  mean  violations  of  the  contract  on  griev- 
ances? [205] 

Q.  Is  this  the  first  time  you  ever  had  made  a 
formal  protest?  You  said  that  you  were  going  to 
make  a  formal  protest.  Was  this  an  unusual  thing  or 
had  you  done  that  on  other  occasions? 

A.  We  had  met,  or  we  had  gone  into  the  inside 
office  where  we  could  see  Mr.  Brown  or  Mr.  McPher- 
son  to  inform  him  that  we  wanted  the  company  to 
negotiate  a  new  contract  with  ACA. 

Trial  Examiner  Ruckel:  Was  that  the  whole 
group  or  the  Grievance  Committee? 

The  Witness:  This  was  the  people  leaving  at 
four  and  going  to  work  at  four. 

Q.  (By  Mr.  Ernst)  :  The  whole  group  went  in 
to  see  Mr.  Brown  about  that  matter  ? 

A.     Yes,  tried  to  see  Mr.  Brown. 

Q.     They  didn't  see  him? 

A.  On  the  occasion  when  I  was  the  spokesman, 
we  couldn't  see  Mr.  Brown. 

Q.     Who  did  you  see  ? 

A.  We  saw  Mr.  McPherson  and  he  promised  to 
convey  the  information  to  Mr.  Brown. 

Q.  And  at  the  1:30  meeting  did  you  discuss 
whether  you  would  go  to  see  Mr.  McPherson  or  Mr. 
Bash? 

A.  I  believe  it  was  decided  to  see  Mr.  Bash,  to 
see  the  party  that  did  the  firing. 

Q.  Now,  when  the  gi'oup  came  around  you  and 
Parks,  after  you  [206]  came  into  the  operating  room, 
did  thev  come  with  the  two  of  vou  as  soon  as  voti 
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arrived  in  the  room  or  after  the  conversation  had 

begun  ? 

A.     I  believe  after  the  conversation  began. 

Q.  In  other  words,  they  overheard  the  conversa- 
tion and  then  became  interested  and  came  over? 

A.  I  don't  know  that  they  overheard  it.  They 
came  over. 

Q.  And  was  it  part  of  the  plan  that  the  formal 
protest  was  to  include  all  of  the  people  coming  to- 
gether to  see  Mr.  Bash  ?  A.     To  protest,  yes. 

Q.  And  was  it  the  plan  that  all  of  them  were  to 
refuse  to  work  ? 

A.  No,  that  they  would  protest  to  the  firing  party 
and  when  the  protest  was  heard,  return  to  their 
positions. 

Q.     That  was  the  program  that  was  worked  out? 

A.     Yes. 

Q.  And  by  the  matter  of  hearing  the  protest, 
what  did  you  mean? 

A.  By  talking  to  the  party  that  had  done  the 
firing  and  had  the  power  to  reinstate. 

Q.  And  all  that  the  group  wanted  to  do  then  was 
to  talk  to  that  person?  A.     Yes. 

(^.  Now,  when  they  had  gone  through  the  meet- 
ing with  Mr.  McPherson,  they  had  talked  then  to  the 
person  that  they  were  [207]  interested  in  talking  to, 
is  that  right? 

A.  I  assume  that  he  was  the  right  person.  He 
had  fired  me. 

(J.  And  then,  therefore,  when  they  were  through 
talking  with  Mr.  McPherson.  they  had  acconiplislKnl 
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everything  that  they  had  wanted  to  accomplish  by 

this  protest  ? 

A.  They  had  not  accomplished  the  reinstate- 
ment. 

*     *     * 

Q.  And  as  I  understand  it,  at  the  end  of  the 
conversation  or  shortly  before  the  end  of  the  con- 
versation with  Mr.  McPherson,  it  was  clear  that  they 
were  not  going  to  reinstate  you,  is  that  correct  ? 

A.     He  made  that  clear. 

Q.  And  he  also  made  it  clear  that  the  other 
people  could  go  back  to  work,  didn't  he? 

A.  I  believe  that  he  did  offer  them  the  opportu- 
nity to  go  [208]  back  to  work. 

Q.     And  then  they  did  not  go  back  to  work  ? 

A.     No,  they  were  fired. 

Trial  Examiner  Ruckel :     What  was  your  answer  ? 

The  Witness :     No,  they  were  fired. 

Q.  (By  Mr.  Ernst):  But  they  said  they 
wouldn't  go  back  to  work  in  between  the  offer  and 
the  time  that  they  were  fired?  A.     Yes. 

Q.  Now,  during  the  course  of  these  two  meetings 
with  Mr.  Bash  and  Mr.  McPherson,  did  anybody  on 
any  occasion  say  that  he  would  not  work  until  you 
were  put  back  to  work  ? 

A.     I  believe  that  was  said  by  some  of  them. 

Q.     By  some  of  the  people? 

A.     Rome  of  the  people. 

Q.  Was  that  the  general  attitude  of  everybody  so 
far  as  vou  could  tell?  A.     I  would  sav  so. 


190  National  Labor  Relations  Board 

(Testimony  of  Charles  H.  Jones.) 

Redirect  Examination 
By  Mr.  Berke: 

Q.  Mr.  Jones,  on  the  occasion  when  you  and 
Parks  approached  Mr.  Bash  and  Mr.  Parks  asked 
that  you  be  reinstated,  what  did  Mr.  Bash  say? 

A.  That  he  had  not  done  the  firing,  that  he  had 
suspended  me  and  that  he  could  not  reinstate  [209] 
me. 

Q.  And  was  it  following  that  statement,  that  Mr. 
Parks  and  th(^  others  who  had  gathered  around  de- 
manded to  see  whoever  had  done  the  firing? 

A.     Yes.  [210] 

«     «     « 

Q.     In  the  past  when  you  had  requested  to  see 

someone  higher  up  through  Bash  what  was  the  usual 

procedure  if  you  cannot  see  the  person  immediately  ? 

*     *     * 

Q.  (By  Mr.  Brotsky) :  On  those  occasions  was 
there  an  answer  usually  given,  however,  as  to 
whether  or  not  you  could  see  the  person  then  or  at 
some  other  time? 

A.  Genei-ally,  as  T  recall,  we  would  ask  for  a 
meeting  for  the  following  day,  because  we  that  hap- 
l)ened  to  work  the  midwatch,  off  at  8:00  o'clock,  did 
not  want  to  wait  from  8:00  to  9:00  or  10:00  oVlock 
and  then  not  he  able  to  see  Mr.  McPherson  or  Mr. 
Brown.  [216] 
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Recross-Examination 

*  *  -Sf 

By  Mr.  Ernst : 

Q.  In  other  words,  you  don't  recall  much  of 
anything  as  to  what  Mr.  Bash  answered  when  you 
asked  him  for  the  meeting  with  McPherson? 

A.  Mr.  Parks  asked  him,  was  the  one  that  lodged 
the  protest,  and  asked  him. 

Q.  Your  recollection  as  to  what  he  said  is  very 
vague  at  this  time? 

A.     Pretty  much  in  the  background. 

*     *     * 

RUDOLPH  W.  NIEMI 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  National  Labor  Relations  Board,  being 
first  duly  sworn,  was  examined  and  testified  as  fol- 
lows: 

Direct  Examination 

By  Mr.  Berke: 

Q.  Mr.  Niemi,  were  you  ever  employed  by  Glol)e 
Wireless,  Ltd.?  A.     Yes,  I  was. 

The  Reporter :     May  I  have  his  name,  please  ? 

Q.  (By  Mr.  Berke)  :  Will  you  give  the  reporter 
your  name  and  [220]  address,  please? 

A.  Yes.  Rudolph  W.  Niemi,  N-i-e-m-i,  147  Arch 
Street,  San  Francisco. 

Q.  And  you  say  you  were  employed  by  Globe 
Wireless,  Ltd.  ?  A.     Yes,  I  was. 

Q.  When  were  you  first  employed  by  that  Com- 
pany? A.     April  of  1948. 
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Q.     And  when  were  you  last  employed  there? 

A.     January  21,  1949. 

Q.     What  position  did  you  hold  on  January  21  ? 

A.     I  was  a  teletype  operator. 

Q.     And  what  watch  did  you  work  on? 

A.     Noon  to  8 :00  p.m. 

Q.  Were  you  a  meml)er  of  any  Union  at  the  time 
you  first  obtained  employment  at  Globe? 

A.     I  was  a  member  of  the  ACxV,  Local  9. 

Q.  And  did  you  continue  to  be  a  member  of  that 
Union  while  you  worked  at  Globe  ? 

A.  Yes,  I  w^as  a  member  of  the  Union  all  the 
time  I  worked  at  Globe.  [221] 


Q.  (By  Mr.  Berke)  :  All  right,  then,  when  you 
heard  that,  what  else  did  you  hear  ? 

A.  Mr.  Bash  asked  Charlie  to  go  into  the  front 
office  and  Charles  returned  and  said,  ^*I  would  like 
to  have  your  representative  go  in  with  me,"  and 
Mr.  Jones  asked  me  to  go,  and  Mr.  Bash  turned 
around  and  he  told  me  to  sit  down,  that  I  wouldn't 
be  needed  in  there,  and  Charles  reiterated  that  he 
wanted  a  representative  and  that  he  would  like  to 
have  me. 

Mr.  Bash  left  the  operating  room,  came  back 
shortly,  and  [226]  said  it  was  all  right  for  me  to  go 
in  with  him. 

Q.     Did  you  then  go  in  with  Mr.  Jones? 

A.     Yes. 

Q.     And  where  did  you  go? 
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A.     We  went  to  Mr.  McPherson's  office. 

Q.  Who  was  present  in  Mr.  McPherson's  office 
besides  Mr.  Jones,  yourself  and  McPherson"? 

A.     Mr.  Bash  was  present. 

Q.     What  took  place  in  there? 

A.  I  asked  Mr.  McPherson  if  it  was  all  right  for 
me  to  act  as  Charles  Jones'  representative,  and  Mr. 
McPherson  said  yes. 

Q.  And  can  you  tell  us  what  took  place,  what 
was  said,  what  was  done? 

A.  As  near  as  I  can  recollect,  the  following  con- 
versation took  place,  Mr.  McPherson  told  Charles 
that  his  work  was  not  satisfactory.  No,  that  wasn't 
it.  He  told  Mr.  Jones  that  Mr.  Bash  reported  that 
his  work  was  not  satisfactory,  and  Mr.  Jones  asked 
Mr.  McPherson,  ^^Qualitatively  or  quantitatively"? 
and  Mr.  McPherson  returned,  ^* Quantitatively." 
And  he  asked  Charles  if  he  was  going  back  on  the 
circuit  to  practice  or  if  he  had  refused  to  practice, 
and  Mr.  Jones  returned  yes,  that  he  had  refused  to 
practice.  And  about  that  time  I  think — I  shouldn't 
say  I  think,  I  put  in  some  words  myself. 

Q.    What  did  you  say? 

A.  I  told  Mr.  McPherson  that  Charles  Jones 
was  a  very  good  [227]  operator  and  *^He  doesn't 
need  any  practice."  I  said,  ''It  is  an  insult  to  the 
man  to  say  that  he  needs  practice." 

Q.     Did  you  say  anything  more  ? 

A.  Then  I  said,  *'You  are  firing  the  wrong  man. 
Mr.  Bash  sitting  here  should  be  fired  instead  of  Mi-. 
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Jones,  because  he  is  the  cause  of  all  that  trouble  in 

the  operating  room." 

Q.     Wliat  (lid  Mr.  McPherson  say  about  it  ? 

A.  Mr.  McPherson  didn't  say  anything  other 
than,  ''Well,  Mr.  Jones,  I  am  afraid  you  are  dis- 
charged."  [228] 

*  *  -X- 

Q.  Was  there  anything  more  that  transpired  in 
that  office? 

A.  Yes.  Just  as  we  were  rising  to  get  up,  I  told 
Mr.  Bash  and  Mr.  McPherson,  '^I  suppose  I  will  be 
next  to  get  fired,  because  of  this." 

Q.    Was  anything  said  about  that  ? 

A.     Not  a  word. 

Q.     Was  that  all  that  took  place  then? 

A.  Then  we  proceeded  out.  On  our  way  out,  Mr. 
McPherson  told  Charles  that  his  check  would  be 
mailed  to  him.  [229] 

*  *     * 

The  Witness:  Yes,  I  will  quote  as  closely  as  I 
can.  Mr.  Bash  told  Mr.  Boatwright  that  we  would 
have  to  get  tough  with  these  people  and  he  said, 
**They  are  Communist-dominated."  And  I  didn't 
see  Mr.  Boatwright  say  anything  ])ack  to  him  except 

nodding  his  head. 

*  *     * 

Q.     What  time  did  you  go  to  lunch  on  that  day? 
A.     I  went  out  to  lunch  at  4 :00  p.m. 
Q.     And  about  what  time  did  you  come  back  from 
lunch?  A.     4:20. 
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Q.  Did  anything  unusual  happen  after  you  came 
back  from  lunch? 

A.  Well,  I  would  say  the  usual  thing  was  hap- 
pening, and  that  was  Leo  hollering  at  somebody  and 
he  was  hollering  at  Bruce  Risley  to  get  back  on 
the  circuit.  [230] 

Q.    Where  was  Mr.  Risley? 

A.  He  was  over  by  the  Supervisor's  desk  and 
there  were  a  number  of  people  standing  by. 

Q.  Do  you  know  who  these  people  were  that  were 
standing  by,  as  you  say  ? 

A.  They  were  people — I  can  think  of  the  names 
of  them,  yes,  pretty  closely. 

Q.     Will  you  name  them? 

A.  Mr.  Parks  w^as  there  and  Charles,  Charles 
Jones,  and  Pauline  Smith  and,  let's  see,  there  is  a 
girl  named  Williams,  her  last  name.  Well,  any- 
way  

Q.     Sylvia  Pottle,  was  she  there? 

A.     She  wasn't  at  that  time.   She  came  later. 

Q.     Do  you  remember  any  other  names? 

A.  Well,  whoever  was  supposed  to  be  from  4:00 
to  midnight.  That  is  about  all  the  names  I  can 
recollect  right  now. 

Q.     All  right,  what  was  the  group  doing  ? 

A.  They  were  protesting  the  firing  of  Charles 
Jones. 

Mr.  Ernst :  I  ask  that  the  conclusion  be  stricken, 
that  he  state  what  he  heard. 

Trial  Examiner  Ruckel:     It  may  stand.    Tell  us 
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also  what  you  heard  any  of  them  say  that  made 

you  believe  that  they  were  protesting. 

The  Witness:  I  can't  remember  which  woman  I 
heard  say  it,  but  I  heard  her  say,  ''Please  reinstate 
Charlie  Jones  so  that  we  [231]  can  all  get  back  to 
work." 

Q.     (By  Mr.  Berke)  :     What  else  did  you  hearl 

A.  Oh,  Leo  Bash  wasn't  saying  much,  but  he  was 
fuming  around  the  office  there.  At  that  particular 
moment  there  weren't  many  words  going  on  right 
then  at  that  moment,  when  I  came  back,  except  Leo 
was  telling  Bruce  to  get  back  to  the  circuit. 

Q.     Did  you  say  anything? 

A.     If  I  did,  I  can't  remember  it  right  now. 

Q.     Did  you  join  the  group'? 

A.     Yes,  oh,  I  joined  the  group. 

Q.  What  was  your  purpose  in  joining  the 
group  ? 

A.  My  purpose  in  joining  the  group  was  to  join 
in  the  protest  for  the  unjust  firing  of  Charlie  Jones. 

Q.  How  long  did  the  group  remain  around  Mr. 
Bash's  desk! 

A.     I  would  estimate  closely  aroimd  an  hour. 

Q.     And  what  hap])ened  at  the  end  of  that  hour? 

A.  Well,  before  that  hour,  in  the  interim  theri^, 
Mr.  Bash  had  told  us  we  were  all  fired,  and  he  went 
over  and  got  our  cards  and  timed  us  out. 

Q.     Where  did  he  get  those  cards? 

A.  They  have  a  file  there*  by  the  time  clock, 
where  all  our  cards  are  put  in. 

Q.     What  did  he  do  witli  Ihat? 
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A.    He  timed  us  all  out. 

Trial  Examiner  Ruckel:  He  punched  [232]  the 
clock? 

The  Witness:     He  punched  the  cards  himself. 

Trial  Examiner  Ruckel :     On  each  card  ? 

The  Witness:     Yes. 

Trial  Examiner  Ruckel:  What  did  he  do  with 
the  cards  then  ? 

The  Witness:  He  took  them  out  of  the  file  and 
where  he  put  them  I  didn't  notice. 

Q.  (By  Mr.  Berke) :  What  happened  after  that 
event? 

A.  Well,  after  he  did  that,  I  didn't  hear  much 
more  conversation  but  I  heard  Mr.  Parks  con- 
ferring with  Leo  and  we  tried  to  get  an  audience 
with  someone  on  the  inside. 

Q.     Did  you  get  that  audience  ? 

A.  I  shouldn't  say  we  got  the  audience,  no,  for 
the  reinstatement  of  Charles. 

Q.    What  happened? 

A.  Mr.  McPherson  had  us  come  into  the  office, 
but  we  didn't  go  into  his  office,  just  into  a  little 
ante-room,  something  like  that,  by  a  gate. 

Q.  Did  the  entire  group,  including  yourself,  go 
into  that  ante-room? 

A.     Yes,  we  all  went  in  there. 

Q.    And  did  you  hear  w^hat  was  said  ? 

A.     Yes,  I  heard  quite  plainly  what  was  said. 

Q.  What  did  you  hear,  and  will  you  tell  us  who 
saidit,  if  you  recall?  [233] 
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A.  Sylvia  Pottle  was  talking  to  Mr.  McPherson 
but  Mr.  McPherson  didn't  say  a  word  back  at  all. 
He  kept  very  quiet  and  Sylvia  told  him  that  he 
should  be  firing  Leo  Bash  instead  of  Charlie  Jones, 
that  it  was  very  unfair  and  unjust  and  that  we  had 
all  liked  our  jobs  at  Globe  Wireless  and  we  wished 
to  continue  working  and  there  was  no  reason  foi* 
the  trouble  and  that  Mr.  Bash  was  the  cause  of  all 
the  trouble. 

Q.  Did  Mr.  McPherson  tell  you  to  go  back  to 
your  work  or  did  he  say  if  you  wanted  to,  you  could 
go  back  to  work  "i 

A.  At  no  time  did  Mr.  McPherson  personally 
say  that  we  could  go  back  to  work. 

Q.  What  did  ho  say  about  your  firing,  if  any- 
thing ? 

A.  The  only  thing  he  told  us  was  that  our  pay- 
checks would  be  mailed  and  a  little  slip  would  come 
with  it,  notice  of  our  discharge. 

Q.  Did  you  subsequently  get  your  check  in  the 
maiH  A.     Yes. 

Q.     That  Mr.  McPherson  referred  to? 

A.     Yes,  we  did. 

Q.     And  did  you  get  that  slip  ? 

A.     Y(^s,  I  got  a  slip  also. 

Q.  J  show  you  a  document  marked  General 
Counsel's  Exhibit  10  for  identification  and  ask  you 
if  that  is  the  slip  you  refer  to? 

A.     Yes,  that  is  the  one.  [234] 

Mr.  Berke:  T  offer  General  Counsel's  Exhibit 
10  in  cvidoncc. 
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Mr.  Ernst:     No  objection. 

Trial  Examiner  Ruckel :     It  will  be  received. 

(Thereupon  the  document  above  referred  to 
was  marked  General  Counsers  Exhibit  No.  10 
for  identification,  and  was  received  in  evi- 
dence.) 

GENERAL  COUNSEL'S  EXHIBIT  No.  10 

In  View  of  the  Termination  of  Your  Employment, 
We  Hand  You  Your  Final  Pay  Check  Covering 
Salary  Through  January  22,  1949.  This  Check  Also 
Includes  Any  Accrued  Vacation  Pay. 

Received  July  27,  1949. 


Q.  (By  Mr.  Berke) :  Were  you  ever  called  to 
work  after  that? 

A.    You  mean  at  Globe  Wireless? 

Q.     Yes.  A.     No,  I  was  not. 

Q.     Did  you  serve  on  the  picket  line  ? 

A.  Yes,  I  served  on  the  picket  line  up  until  I 
became  ill.  It  was  pretty  cold  weather.  [235] 


•X-  *  * 


Trial  Examiner  Ruckel:  What  time  did  you  go 
to  lunch,  by  the  way  ? 

The  Witness :  My  lunch  Avas  from  f oui'  to  four- 
thirty. 

Q.  (By  Mr.  Brotsky) :  Did  you  see  Mr.  Parks 
and  Mr.  Jones  talking  to  Mr.  Bash? 

A.    At  what  time  ? 
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Q.  When  you  returned  from  lunch,  you  saw  Mr. 
Parks  conferring  with  Leo?  A.     Yes. 

Q.    You  stated  that  you  joined  the  group  ? 

A.     Yes. 

Q.     Did  you  want  to  see  Chuck  Jones  reinstated  ? 

A.  That  was  my  object  in  joining  the  group.  I 
wanted  to  see  him  reinstated.  [239] 


Cross-Examination 
By  Mr.  Ernst: 

Trial  Examiner  Ruckel:  Well,  I  think  wc  can 
simplify  it  jjossibly  by  saying  this:  The  only  ques- 
tion is  was  Jones  discharged  because  of  his  union 
activity,  or  for  legitimate  business  reasons,  in  this 
case,  as  the  Answer  alleges,  for  insubordination  and 
refusal  to  practice  on  a  machine.  Now,  whether  or 
not  his  refusal  to  practice  on  the  machine  was  moti- 
vated merely  because  he  was  lazy,  or  because  he 
didn't  think  he  needed  practice,  or  because  of  some 
resolution  of  the  Union  at  some  previous  time,  it 
doesn't  seem  to  me  as  too  relevant.  The  question  is 
(me  of  fact,  what  motivated  the  Company  in  dis- 
charging Mr.  Jones,  not  what  motivated  Jones. 

I  am  going  to  sustain  the  objection  to  the  entire 
line  of  testimony  as  to  this  previous  meeting  which 
you  have  asked  ihe  witness  about. 

Mr.  Brotsky:  Can  that  go  out  then,  Mr.  Ex- 
aminer? 

Trial  Examiner  Ruckel:  Yes,  it  may  go  out,  the 
testimony  of  this  wilnt^ss  as  to  a  prt^vious  meeting 
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of  the  Union.    He  testified  that  he  was^  not  present 

at  the  meeting.  [263] 

*     *     -jf- 

Q.  Now,  at  the  time  that  you  got  back  from  your 
lunch  period,  were  Parks  and  Bash  the  only  ones 
that  were  talking "?  You  said  Parks  was  conferring 
with  Leo'? 

A.  Yes,  Parks  was  conferring  with  Leo  when  I 
got  back.  The  very  moment  I  got  back,  they 
weren't,  no,  because  Leo  was  [266]  hollering  his 
Imigs  out  at  Bruce  Risley. 

Q.     And  where  was  Bruce  Risley  ? 

A.  He  was  standing  right  back  there  with  the 
group  and  Leo  was  telling  Risley  to  get  back  on  the 
circuit  or  he  would  be  fired. 

Q.  Did  he  tell  anybody  else  to  get  back  on  the 
circuit  ? 

A.     Yes.  Later  he  told  all  of  us  to  get  back. 

Q.  And  was  that  about  the  last  thing  that  he 
did  tell  everybody,  to  go  back  on  the  circuit? 

A.     Yes. 

Q.  And  then,  as  I  recall,  he  told  you  that  you 
were  fired,  when  you  didn't  go  back  on  the  circuits? 

A.  Yes.  He  told  all  of  us  we  were  fired,  Leo 
himself. 

Q.  And  that  was  the  end  of  your  conversation 
with  Bash? 

A.  Well,  at  that  particular  time  he  kept  coming 
l)ack  and  forth  from  the  operating  section  whore 
tlicv  were  actually  doing  the  work  to  us,  back  and 
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forth,  and  he  was  like  a  bull  in  a  china  closet,  jus1 

going  back  and  forth,  i 

Q.  Well,  what  I  am  asking  you  is:  Was  the 
last  thing  he  said  to  you  was  to  go  back  to  work 
and  the  people  said  they  wouldn't  and  then  he  said, 
'*You  are  fired,''  is  that  correct? 

A.     No.  It  didn't  go  that  way. 

Q.     What  was  it? 

A.  He  kept  telling  various  ones  of  us  to  get  back 
on  the  circuit.  He  said,  ''Get  back  on  the  circuit 
and  go  to  work."  [267] 

Q.     What  did  they  say  in  reply  to  that  ? 

A.  Most  of  us  just  kept  quiet.  He  came  around 
later  and  we  told  him  that  we  would  go  back  to 
work  when  Charlie  Jones  was  reinstated.  [268] 


Q.  Now,  earlier,  as  I  imdei*stand  it,  you  came  in 
and  Bash  was  shouting  at  Bruce  Risley  to  get  back 
at  the  circuit  and  after  he  let  his  voice  drop  down, 
there  was  this  conferring  between  Parks  and  Bash. 
At  that  time,  as  T  understand  you,  you  said  that 
Parks  was  asking  to  get  an  audience,  is  that  cor- 
rect? A.     That  is  the  essential  thing. 

Q.     Do  you  recall  what  Parks  said  at  that  timef 

A.  I  don't  rcM'ali  the  exact  words,  no.  He  tried 
to  get  an  [273]  audience  with  whoever  he  could  to 
get  Air.  Jones  reinstated. 

Q.  He  said  you  wanted  an  audience  with  who- 
ever could  reinstate  Mr.  Jones?  A.     Yes. 

Q.     Was  donernl  Boatwright's  name  mentioned? 
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A.     I  heard  Leo  holler,  ^^Why  don't  you  go  in 
and  see  the  General,"  just  like  that. 


Q.  Now,  you  said  you  remembered  one  of  the 
women  saying,  ''Please  reinstate  Charlie  Jones  so 
that  we  could  get  back  to  work.''  Do  you  recall  any 
reply  to  that? 

A.  No,  lie  didn't  reply  to  those  queries.  Leo 
didn't  reply  to  any  of  us,  when  we  said  that  we 
wanted  him  to  reinstate  Charlie.  He  just  kept  along 
the  same  vein,  telling  us  to  get  [274]  back  on  our 
circuits,  I  mean  prior  to  that,  but  then  he  said  we 
were  all  fired  and  timed  us  out.  [275] 


Q.  By  the  time  you  returned  usually  from 
lunch,  had  the  people  who  were  off  at  the  4:00 
o'clock  hour,  gone  from  the  place'? 

Mr.  Ernst:  I  object  as  immaterial  and  cunmla- 
tive. 

Trial  Examiner  Ruckel :     He  may  answer. 

A.  Yes,  they  were  gone.  There  was  no  reason 
for  their  being  there.  The  shift  w^as  over. 

*     *     * 
Recross-Examination 

*        -x-        # 

By  Mr.  Ernst : 

That  may  be  a  matter  of  argument  but  the  simi)le 
fact  that  T  think  should  be  established  is  that  these 
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people  were  taking  the  place  of  the  people  who  were 
refusing  to  work  and  that  Jiash  was  trying  to  get 
the  people  who  were  regularly  assigned,  to  go  back 
to  work. 

Trial  Examiner  Kuckcl :  That  is  a  matter  of 
argument.  Isn't  that  apparent  from  the  record? 
What  do  you  want  to  do,  wring  an  admission  from 
the  witness?  He  testified  that  the  people  were  stand- 
ing around.  They  weren't  on  their  circuits  at  4:20 
or  4 :30.  Counsel  shows  that  there  were  four  or  five 
other  people,  one  of  them  supervisors,  that  didn't 
ordinai'ily  do  this,  and  one  or  two  others.  Thev 
were  manning  the  circuits.  Now  should  we  sit  downi 
here  and  argue  as  to  who  should  have  been  the 
people  on  the  circuits  at  that  moment?  It  is  rather 
clear,  isn't  it? 

Are  there  any  further  questions  ?  [280] 


Trial  Examiner  Ruckel:  The  witness  has  said 
several  times  })oth  on  direct  and  cross  how  they 
were  being  handled  and  even  naming  them  as  to  who 
they  were.  The  only  thing  I  stopped  you  with  was 
on  your  argumentative  question  that  was  going  to 
show  that  they  were  not  the  oi'dinary  ])eople  that 
w(M-e  handling  the  circuits,  atul  T  stated  that  that 
was  sell'-evident.  Now,  if  you  are  going  to  litigate 
what  the  Examiner  says  is  [284]  self-evident,  you 
are  ])ainting  the  lily,  aren't  y(m? 

Anytliing  else?  [285] 
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SYLVIA  POTTLE 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

The  Reporter :     Your  name,  please  ? 
The  Witness:     Sylvia,  S-y-1-v-i-a,  Pottle,  P-o-t- 
t-l-e. 

By  Mr.  Berke: 

Q.     What  is  your  address.  Miss  Pottle  *? 

A.     2419  Durant  Avenue,   Berkeley,  California. 

Q.     Were  you  ever  employed  by  Globe  Wireless  ? 

A.    Yes,  I  was. 

Q.     When  were  you  first  employed  there '? 

A.  September,  approximately  September  17, 
1946. 

Q.  And  when  were  you  last  employed  at  that 
place  ?  A.     January  21,  1949. 

Q.  When  you  first  obtained  employment  at 
Globe  were  you  a  member  of  any  union  ? 

A.     No,  I  was  not. 

Q.  Did  you  join  any  union  after  you  obtained 
employment  at  Globe?  A.     Yes,  1  did.  [286] 

Q.     Which  union'? 

A.     ACA,  CIO,  Local  9.  [287] 

■X-         -x-         * 

Q.  (By  Mr.  Berkr) :  Do  you  recall  January 
20,  1949? 
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A.  I  was  off  on  that  day.  It  was  my  regular  day 
off. 

Q.  Did  it  come  to  your  attention  that  day  or 
thereafter,  that  Chuck  Jones  had  been  discharged? 

A.  I  didn't  know  about  Chuck  Jones'  discharge 
until  I  came  to  work  on  January  21st,  at  approxi- 
mately 4:15. 

Q.     In  the  afternoon?  [296] 

A.  When  I  first  heard  of  Chuck  Jones'  dis- 
charge. 

Q.  When  you  got  to  work  on  January  21st  at 
4:15  in  the  afternoon,  what  did  you  find? 

A.  Pardon  me,  I  came  to  work  at  four  o'clock. 
At  4:15  was  when  I  first  heard  of  Chuck  Jones'  dis- 
charge. 

Q.  All  right.  What  happened  at  4:15  that 
brought  it  to  your  attention  ? 

A.  Bnice  Risley  came  over  to  me  and  informed 
me  that  Chuck  Jones  was  fired. 

Q.     Who  was  Bruce  Risley? 

A.  Bruce  Risley  was  the  teletype  operator  for 
Glo])c  Wii-eless. 

Q.  What  did  you  do  when  you  learned  about 
that? 

A.  Do  you  want  to  know  the  words  that  J  used, 
the  exact  words  ? 

Q.     I  want  to  know  what  you  did,  what  you  said. 

A.  Well,  I  said,  *^Well,  that  is  ridiculous.  What 
is  the  reason?" 

And  he  said,  ''Well,  the  company's  reason  is  in- 
competent and  n()]i-j)i'()(lu('ti()ii." 
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And  I  said,  ^'That  is  ridiculous."  [297] 

■x-        *        * 

Q.  (By  Mr.  Berke)  :  What  did  you  do  after 
you  got  that  information  ? 

A.  Bruce  told  me  that  they  were  asking  for  a, 
they  requested  a  meeting  with  Mr.  McPherson  in 
regard  to  it,  and  did  I  want  to  join  them,  and  I  did. 

Q.     And  did  you  want  to  join  whom  ^ 

A.  The  party,  the  group  that  was  over  at  the 
desk,  Mr.  Bash's  desk. 

Q.    And  did  you  join  them?  A.     I  did. 

Q.  Who  in  addtion  to  yourself  and  Mr.  Risley 
were  in  that  group  ? 

A.  As  I  recall,  there  was  Pauline  Smith,  Chuck 
Jones,  Parks,  Hinde,  Viola  Williams,  a  fellow  by 
the  name  of  Ted  Byer,  Rudy  Niemi. 

Q.     Is  that  about  all  that  you 

A.     That  is  about  all  I  can  think  of  off  hand. 

Q.  All  right.  Now,  you  say  that  you  came  to 
work  at  four  o'clock.  What  did  you  do  between  four 
and  four-fifteen  when  you  were  informed  of  Mr. 
Jones'  discharge?  [298] 

A.  I  went  to  my  department  and  started 
working. 

Q.     Started  working?  A.     Yes,  uh-huli. 

Q.     At  your  desk  ? 

A.  Well,  we  really  don't  have  a  desk,  we  just  run 
around  from  one  department  to  another. 

Q.     But  you  were  actually  on  the  job  ? 

A.     I  was  on  the  job. 

Q.  Were  you  able  to  hear  what  went  on  in  this 
group  that  you  have  just  described  ? 


M 
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A.     The  only  voice  I  heard  was  Leo  Bash's. 

Q.     What  did  you  hear  Mr.  Bash  say  ? 

A.     I  heard  him  say,  ''Get  back  to  your  position 

Q.     Did  the  people  go  back  to  their  position  ? 

A.     No. 

Q.     Did  you  see  him  do  anything?  A.     No. 

Q.     How  long  did  you  remain  with  the  group  ? 

A.  Wlien  T  joined  them  it  was — I  remained  with 
them  until  we  were  informed  we  were  fired. 

Q.     And  who  informed  you  that  you  were  fired? 

A.    Leo  Bash. 

Q.     About  when  was  that  ? 

A.  Approximately  an  hour  after  I — about  5:15, 
I  should  say,  thereabouts.  [299] 

Q.     Did  you  see  Mr.  McPherson  that  day? 

A.     T  did. 

Q.  Did  you  see  Mr.  McPherson  before  or  after 
Bash  told  you  you  were  fired? 

A.     After  Bash  told  us  we  were  fired. 

Q.  Was  anvone  else  with  vou  when  vou  saw  Mr. 
McPherson  ? 

A.     We  wei'o  altogether  in  a  group. 

Q.  That  is  all  tlu^  ])eople  that  you  have  men- 
tioned? A.     All  the  ])eo})le  1   mentioned. 

Q.     And  in  what  room  were  you  together? 

A.     In  the  administrative  room,  in  the  front  office. 

Q.  Is  that  a  room  that  leads  into,  is  connected 
with  Mr.  MePherscm's  offiee? 

A.      It  is  tli(»  anteroom  of  the  main  offices. 

Q.     Wliat  ha])])en(Ml  in  that  room? 

A.     Wo  \valk(nl  ripjit  into  the  aiitei'oom,  and  Mr. 
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McPherson  walked  out,  came  right  to  the  gate,  where 
there  is  a  gate  that  leads  into  the  inner  ofiSee  from 
the  anteroom,  he  came  to  the  gate,  and  we  were  all 
standing  around,  and  I  heard  Al  Hinde  say  to  him, 
^*Leo  just  fired  us." 

Q.     What  did  Mr.  McPherson  say? 

A.     **Tliat  is  right." 

Q.     Did  you  participate  in  any  of  the  discussion  ? 

A.     I  did. 

Q.  What  did  you  say,  and  to  whom  did  you 
say  it?  [300] 

A.  I  spoke  to  Mr.  McPherson  personally,  I  asked 
liim  if  I  could  say  a  few  words. 

Q.    What  did  he  say? 

A.  He  said,  ^^Go  ahead."  Well,  I  told  him  that 
we  all  liked  our  jobs  very  well,  I  did,  I  wanted  to 
continue  working  there,  I  would  like  him  to  give  us 
some  reasonable  excuse  for  Chuck  Jones'  discharge, 
that  working  in  close  cooperation  with  Chuck  I 
couldn't  accept  the  reason  they  gave,  I  mentioned 
the  fact  that  I  believed  it  w^as  only  fair  for  Mr.  Mc- 
Pherson to  give  us  an  interview,  some  reason,  and 
that  Leo  Bash,  Leo  Bash's  word  should  not  be  taken 
as  final  since  he — well,  I  used  the  w^ord  ** raving," 
smce  he  was  a  raving  maniac,  and  that  it  was  impos- 
sible to  deal  with  him  in  a  reasonable  way,  and  that 
we  would  expect  a  little  more  consideration  from 
Mr.  McPherson,  and  that  even  in  a  court  of  law  a 
man  is  innocent  until  proven  guilty,  and  I  might 
hnve  said  some  more,  I  can't  remember. 

Q.  Is  that  about  all  you  remember  of  what  you 
said? 
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A.     Well,  about  that,  that  is  right. 

Q.  Did  Mr.  McPherson  say  anything  in  re- 
sponse ? 

A.  Well,  I  did  mention  the  fact,  I  asked  him  if 
our  work  was  satisfactory,  and  lie  had  always  been 
satisfactory,  at  least  to  the  best  of  his  know^ledge, 
and  he  nodded  his  head,  but  he  didn't  say  anything. 

Q.     Other  than  nodding  his  head?  [301] 

A.     That  is  right. 

Q.     He  didn't  say  anything? 

A.     That  is  right. 

Q.  Did  anyone  else  besides  you  and  Mr.  Hinde 
say  anything? 

A.  Somebody  in  the  group  mentioned  the  fact 
about  getting  paid,  getting  paid  off. 

Q.  Yes.  What  did  Mr.  McPherson  say  about 
that?  A.     He  said  the  checks  would  be  mailed. 

Q.     And  tlien  what  happened? 

A.  And,  well,  the  interview  was  over  as  far  as 
we  were  concerned. 

Q.     Did  you  leave  the  room? 

A.     We  left  the  room. 

Q.     Where  did  you  go? 

A.  Well,  I  walked  into  the  locker  room  to  get 
my  belongings. 

Q.     Was  anyone  with  you? 

A.  Pauline  Sndth  was  with  me,  one  of  the  op- 
erators, one  of  the  employees  at  Globe. 

Q.  About  what  time  would  you  say  this  was  that 
tlie  interview  ended  with  Mr.  McPherson  and  you 
went   into  the  locker  room? 

A.     I  would  say  approximately  5:30  p.m. 
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Q.  Did  anything  take  place  in  the  locker  room 
while  yon  were  in  there? 

A.     Yes;  Leo  Bash  followed  me.  [302] 

Q.     Did  he  talk  to  you?  A.     He  did. 

Q.     What  did  he  say  to  you? 

A.  He  said,  '^Sylvia,"  he  says,  ^'1  feel  terrible 
about  this.''  He  says,  ^'I  think  you  are  backing  the 
wrong  union.''  He  said,  '^You  don't  know  what  you 
are  doing." 

And  I  says,  *^Leo,"  I  says,  '^  There  is  only  one 
thing  for  me  to  do  under  the  circumstances,"  I  says, 
^^  There  is  no  reason  for  you  to  say  that  I  am  backing 
the  w^rong  union."  I  says,  '^This  is  a  union  that  has 
always  been  fair  with  us  and  dealt  with  us  very 
fairly,  and  we  have  always  been  happy  working  at 
Globe  with  this  union,  and  I  have  never  had  any 
reason  to  believe  that  it  couldn't  continue." 

So  he  says,  *^Well,"  he  says,  ^* Sylvia,"  he  says, 
**We  just  have  to  get  rid  of  the  communists." 

Q.     Did  you  say  anything  in  response  to  that? 

A.  I  says,  '^That  is  kind  of  a  steep  remark  to 
7)ass.  Do  you  have  any  proof  to  back  it  up,  that 
there  are  any  communistic  activities  in  this  union?" 

I  said,  ^*I  personally  have  never  seen  it,  I  have 
never  heard  or  seen  of  any  communistic  activities. 
What  makes  you  pass  a  remark  like  that?" 

Q.     What  did  he  say,  if  anything? 

A.  He  said,  ^^Well,— "  he  says,  ^^The  ACA  will 
never  come  back  in  here  again,"  he  says,  **And  if 
you  are  wise,"  he  says,  [303]  ''You  w^ll  .c:et  out 
while  the  getting  is  good." 
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Q.     Was  that  the  end  of  that  conversation? 

A.  The  end  of  that  conversation  as  far  as  I  can 
remember. 

Q.     Then  did  you  get  your  hat  and  coat  and  leave  ? 

A.     That  is  ri^ht. 

Q.     Did  you  talk  with  Mr.  Bash  again  after  that? 

A.     Yes. 

Q.     When? 

A.  He  called  me  on  the  telephone  the  following 
night,  or  the  night  after  that. 

Q.     Where  were  you  wlion  he  telephoned  you? 

A.  Well,  r  was  visiting  a  neighbor  upstairs  from 
where  1  live,  he  had  called  my  home,  my  husband 
told  me  that  T  was  uy)stairs,  and  he  called  me  up 
there. 

Q.  And  in  any  event,  you  got  a  telephone  call 
while  you  were  visiting  this  neighbor? 

A.     That  is  right,  that  is  right. 

Q.     And  did  the  ])erson  identify  himself? 

A.     That  is  right. 

Q.     What  did  he  say? 

A.  ** Sylvia,''  he  says,  ''This  is  Leo.  I  wanted  to 
call  you  and  talk  to  you.'' 

Q.  What  was  the  conversation  you  had  with  him 
then  ? 

A.  Well,  the  conversation  lasted  exactly  40  min- 
utes, it  is  very  difficnlt  to  say  eveiything,  but  I  can 
give  you  an  [304]  idea  of  what  the  conversation  was 
about.    He  told 

(}.  Well,  as  best  you  recollect  what  he  said  and 
wlint    vou   said. 
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A.  He  said,  that  he  wanted  to  read  a  letter  that 
was  submitted,  the  letter  which  was  submitted  to 
Mr.  McPherson  in  regards  to  Chuck  Jones.  He  read 
that  letter  to  me  on  the  telephone.  And  he  said, 
*' Sylvia,"  he  says,  ^*If  I  knew — "  after  he  read  the 
letter,  of  course,  he  said,  *' Sylvia,  if  I  knew  that  this 
letter  would  have  caused  such  a  bombshell,''  he  says, 
^*I  never  would  have  submitted  it  in  the  first  place.'' 

Q.     What  did  you  say  to  that? 

A.  I  said,  *^Leo,  that  is  the  trouble  with  you,  you 
are  so  hotheaded,  you  do  things  before  you  think." 
I  says,  ''That  is  w^hat  has  been  the  trouble  all 
along."  He  said,  "I  know  it,"  he  said,  "I  realize 
that,"  and  he  says,  but  he  says,  "It  just  had  to  come 
to  a  head  sometime  and " 

Trial  Examiner  Ruckel:     Beg  pardon? 

The  Witness:  "It  just  had  to  come  to  a  head 
sometime."  And  I  said  to  him,  "Well,"  I  says,  "I 
think  I  have  a  general  idea  of  what  it  was  all  about, 
I  think  the  company  was  going  to  start  with  Chuck 
Jones  and  go  right  down  the  line." 

He  says,  "You  have  a  general  idea." 

Trial  Examiner  Ruckel:     He  said  what? 

The  Witness:     That  the  company 

Trial  Examiner  Ruckel:     He  said  what  in  reply 

to  that?  [305] 

The  Witness:     You  have  the  general  idea.  [306] 

*     *     * 

Q.     What  was  your  purpose  in  joining  the  group  ? 
]\Ir.  Ernst:     I  object  to  it  as  immaterial. 
Trial  Examiner  Ruckel:     She  may  answer. 
A.    Well,  due  to  the  conditions  for  the  past  week 
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at  Globe,  I  mean  the  discharge  of  the  junior  em- 
ployees against  our  wishes,  and  then  the  ultimate 
discharge  of  Chuck  Jones,  I  felt  that  my  position 
was  insecure,  besides  the  unjustness  of  Chuck  Jones' 
discharge.  [309] 

*        -x-        * 

Cross-Examination 
By  Mr.  Ernst: 

Q.  In  the  course  of  that  conversation  with  Mr. 
Bash,  did  he  ask  you  to  come  back  to  work*? 

A.  No.  On  the  contrary,  he  told  me  that  as 
much  as  he  would  like  to  see  me  back  there,  he 
couldn't  possibly  hire  me  back.  As  a  matter  of 
fact,  he  thought  that  it  would  be  against  the  law^  for 
him  to  hire  me  back. 

Q.  He  talked  to  you  for  40  minutes  over  the 
phone?  A.    40  minutes.  [313] 

Q.  And  what  was  the  general  gist?  What  was 
he  trying  to  get  over? 

Trial  Examiner  Ruckel :  What  was  she  trying  to 
get  over  to  him? 

Mr.  EtiisI  :  'I'l-yiiio;  to  oof  over  to  her,  as  far  as 
slie  could  toll. 

A.  1  understood  that  ho  was  quite  sorry  that  the 
wliolo  thing  had  started. 

Q.  (By  Mr.  Ernst):  He  was  in  a  sense  a])oI()- 
gizing  for  what  he  had  done? 

A.  That  is  right,  apologizing  to  nio  for  what  had 
happened. 
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Q.  Aiid,  as  I  understood,  he  read  you  the  letter 
to  try  to  tell  you  why  he  had  started  this? 

A.  Well,  I  don't  know  what  his  purpose  in  read- 
ing the  letter  to  me  was.  After  all,  I  just  worked 
there  like  everybody  else.  I  imagine  his  purpose 
was 

Trial  Examiner  Ruckel:  We  don't  want  your 
imagination. 

Q.  (By  Mr.  Ernst)  :  What  did  he  say  about  his 
purpose  ? 

A.  Well,  I  think  I  have  put  it  on  the  record.  He 
said  that  if  he  had  known  what  the  results  would  be, 
if  he  had  known  what  a  bombshell  he  would  have 
put  on  the  thing,  he  never  would  have  started  it 
and  sent  that  letter  in,  in  the  first  place. 

Q.     When  was  this  telephone  conversation? 

A.  It  was  approximately  8 :30  p.m.  I  remember, 
because  I  was  on  my  way  to  the  show  the  following 
night.  [314] 

Q.     January  22nd,  Saturday? 

A.  I  believe  it  was  a  Friday  night,  wasn't  it? 
Friday  night. 

Q.  Friday  is  the  day  when  all  of  these  occur- 
rences took  place.  A.     Was  it  on  a  Friday? 

Q.    Yes. 

A.  The  day  I  went  back  to  work?  Well,  then, 
it  happened  the  following  night,  Saturday. 

Q.     On  Saturday  night?  A.     That  is  right. 

Q.     At  8 :30  p.m.  Saturday  night,  January  22nd  ? 

A.     Yes. 

Q.     Now,  did  Leo  Bash  talk  to  you  at  all  per- 
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sonally  and  directly  in  the  afternoon  of  the  21st 

A.     What  are  you  referring  to?    What  time. 

Q.  Friday,  when  this  group  were  around  him 
and  talked  about  getting  Jones  back  to  work? 

A.  I  don't  believe  Leo  saw  me  until  he  came 
back  from  the  outer  office,  which  was  the  adminis- 
trative office.  I  mean  he  came  from  that  direction. 
1  don't  know  whether  he  was  in  the  men's  room  or 
the  administrative  office. 

Q.     He  came  into  the  operating  room? 

A.     He  came  into  the  operating  room. 

Q.     And  previous  to  that  he  had  been 

Trial  Examiner  Ruckel:  Don't  both  all  talk  at 
once.  [315]  You  asked  her  a  question.  What  is  the 
question  you  are  asking  her,  when  she  saw  Bash 
that  afternoon?  Is  that  the  question? 

Mr.  Ernst:     I  can't  recall  now. 

Mr.  Brotsky:  Did  Bash  talk  to  her  when  the 
group  was  around  him.  She  answered  that  he  didn't 
see  her  until  he  came  back  from  the  outer  office. 

Mr.  Ernst:  I  think  that  the  record  can  stand. 
I   don't  trust  your  recollection,  Mr.  Brotsky. 

Trial  Examiner  Ruckel:  Ask  her  another  ques- 
tion. 

Q.  (By  Mr.  Ernst)  :  Now,  at  4:15,  as  I  under- 
stand it.  Ml'.  Risley  talked  to  you  and  asked  you  to 
come  and  Join   the  group? 

A.  He  informed  me  as  to  what  had  hapixMiod 
and  asked  me  if  I  would  join  the  group. 

Q.  And  at  that  time  he  gave  you  his  version  of 
the  discharge  of  Chuck  Jones? 
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A.    After  I  asked  him  what  the  reason  was. 

Q.    What  the  reason  for  the  group  was? 

A.  After  I  asked  him  what  the  reason  for 
Chuck's  discharge  was. 

Q.  And  he  then  told  you  the  version  and  then 
you  said  that  you  would  join  the  group,  is  that 
correct  1 

A.  Well,  yes.  Well,  the  words  I  used  were,  ^'I 
will  be  right  over." 

Q.  Previous  to  that  time  had  the  group  been 
there  and  talking  to  Leo  Brash?  [316] 

A.  I  did  see  a  few  people  around.  I  was  a  little 
bit  busy.  I  came  over  at  four  o'clock  and  at  four 
o'clock  took  over.  My  back  was  towards  the  group. 
I  don't  know  what  was  going  on  until  I  heard  Leo 
Bash's  voice. 

Q.  And  then  it  was  after  you  heard  Leo  Bash's 
voice,  that  Bruce  Eisley  came  over,  is  that  correct? 

A.     That  is  right. 

Q.  And  when  you  joined  the  group,  was  Bash 
there?  A.     No,  he  wasn't. 

Q.  And  then,  as  I  understand,  you  were  with 
the  group  a  few  minutes  and  then  Bash  came  into 
the  operating  room  from  outside? 

A.     That  is  right. 

Q.    And  did  he  talk  to  you? 

A.  All  he  said  was,  ^'You  too,  Sylvia?  I  thought 
you  had  better  sense  than  that." 

Q.    What  did  you  say  to  that? 

A.  I  said,  ^^Well,  Leo,  give  me  a  reasonable  ex- 
cuse for  all  this." 
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ii.  And  did  he  give  you  any  excuse  or  reply 
to  you  at  all  ? 

A.  No.  That  was  the  last  I  spoke  to  him  until 
we  discussed  our  discharge. 

Q.     On  the  telephcme  ?  A.     No,  heavens  no. 

Q.  What  do  you  mean  until  you  discussed  [317] 
it? 

A.  Until  1  was  fired  by  him.  That  is  the  last 
words  he  spoke  to  me  until  I  was  fired. 

Q.  In  between  did  he  ask  you  to  go  to  work 
again  ? 

A.  Yes.  That  was  just  before  he  told  us  we  were 
fired.  He  pointed  to  me  and  said,  ^'Will  you  go  back 
to  your  position  r' 

Q.     What  did  you  say? 

A.     I  said,  ^^When  Chuck  Jones  is  reinstated." 

Q.  And  is  that  substantially  what  was  said  back 
and  forth  to  all  of  the  employees  there  at  that  time  ? 

A.  That  is  right.  I  think  I  added  one  more 
thing.  I  think  I  added,  "Or  a  reasonable  excuse  for 
his  discharge." 

Q.  Then  when  Bash  said,  '*You  are  fired,"  what 
did  you  do? 

A.  Well,  all  of  the  group  walk(»d  into  Mr.  Mc- 
Pherson^s  office  directly. 

Q.  You  walked  directly  into — what  is  it,  sort 
of  across  the  hall  into  the  i-oom  on  the  other  side 
of  the  hall  ? 

A.  Yes,  across  the  liall  to  the  adniiiiisti'ativo 
office. 
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Q.  And  when  you  got  over  there,  did  you  ask 
for  Mr.  McPherson? 

A.  Well,  Mr.  McPherson,  as  I  recall,  came  to- 
wards us. 

Q.  He  happened  to  be  coming  to  you  or,  at 
least,  he  was  coming  towards  you  when  you  were 
coming  in  the  door? 

A.  I  can't  recall.  He  was  there.  That  is  all  I 
know. 

Q.  Now,  were  you  the  first  person  to  speak  to 
McPherson?  A.     I  wasn't. 

Q.  Did  you  spend  much  time  there  with  him? 
How  long  were  [318]  you  there  with  him? 

A.  It  couldn't  have  been  over  a  period  of  be- 
tween five  and  ten  minutes. 

Q.     Five  or  ten  minutes? 

A.  I  don't  think  it  was  ten.  It  was  closer  to  5 
to  7  minutes. 

Q.     Did  McPherson  talk  to  you  at  all  ? 

A.     He  didn't  talk  to  me. 

,Q.     He  didn't  talk  to  you  at  all? 

A.     No.    I  did  all  the  talking. 

Q.  Now,  did  anyone  ask  Mr.  McPherson  why 
Bash  had  fired  Jones  ?  A.     I  did. 

Q.    Why  Bash  had  fired  Jones? 

A.     I  did.    I  asked  him. 

Q.     Did  you  ask  him  why  Bash  had  fired  Jones? 

A.  I  didn't  ask  him  why  Bash  had  fired  Jones. 
T  asked  Mr.  McPherson  to  give  us — well,  tlie  con- 
versation was  that  Hindo  was  the  first  one  to  talk 
and  he  said,  ''Leo  fired  us."  And  Mr.  McPherson 
said,  ''That  is  right."  [319] 
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And  then  \  said  a  iVw  words  and  in  the  course 
of  that  conversation  I  asked  Mr.  McPherson  if  he 
would  phvise  ^ve  us  a  reasonable  excuse  for  Chuck 
Jones'  discharge,  since  we  couldn't  accept  the  fact 
that  he  was  incompetent,  havine:  worked  with  him 
so  closely  for  that  time. 

Q.  Did  he  sa\-  that  he  was  discharged  because 
he  was  incomj)etent  ? 

A.     Mr.  McPherson  didn't  answer  me.  [320] 

■3f  *  •>(• 

Q.  (By  Mr.  Ernst) :  Mrs.  Pottle,  when  you 
were  talking  to  him,  did  Leo  Bash  ask  you  to  come 
back  at  that  time"?  A.     Oh,  no,  no. 

Q.     He  gave  no  indication  of  that  at  all? 

A.  No,  not  that  he  wanted  me  to  come  back  to 
work,  no. 

Q.  He  did  say,  though,  if  you  were  wise,  you 
w^ould  get  out  of  this  while  the  getting  was  good  ? 

A.  That  is  right.  We  were  talking  about  th(i 
Union. 

Q.  And  he  didn't  suggest  that  if  you  got  out  of 
it,  you  could  come  back  to  work?  [321] 

A.     No,   no.     1   don't   remember   him   sui::gesting 

that  at  all. 

*     *     * 

Redirect  Examination 
liy  Mr.  B(»rke: 

Q.      I  am  not  sui-c  wlictlicr  you  testified  about  this 
()]•  not.  Did  you  uct  your  iiual  pay  check  in  the  mail  .' 
A.     V»'^,  I  did. 
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Q.  And  I  show  you  General  Counsel's  Exhibit 
10  and  ask  you  if  you  received  that  in  the  mail,  too, 
or  one  sunilar  to  that? 

A.     That  accompanied  my  check. 

Mr.  Ernst:  If  you  want  to  simplify  things,  I  am 
willing  to  stipulate  that  all  the  checks  went  out  and 
what  went  with  them  was  one  of  those  notices. 

Mr.  Berke :    I  accept  the  stipulation. 

Trial  Examiner  Ruckel:  The  record  will  [322] 
so  show. 

^  *  ¥: 

MALCOLM  G.  PARKS 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  National  Labor  Relations  Board,  being  first 
duly  sworn,  was  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Berke: 

Q.  Will  you  give  the  reporter  your  lull  name 
and  address,  Mr.  Parks?  [325] 

A.  Malcolm  G.  Parks,  1840  Sunnydale  Avenue, 
San  Francisco. 

Q.     Were  you  ever  employed  by  Globe  Wireless  i 


Yes,  I  was. 

When  were  you  first  hired? 

September  of  1946. 

And  when  did  you  last  work  there  i 

My  last  shift  was  on  January  the  20th,  lf)4!i. 

Did  you  work  continuously  from  Septemb(^r, 


194H,  to  January  20,  1949  !  A.     Yes. 
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Q.  Wore  you  a  member  of  any  union  when  you 
were  hired  at  Globe? 

A.  I  got  my  job  through  the  Union.  I  wasn't 
actually  a  member.  I  immediately  joined  the  Union, 
though. 

Q.  That  is,  you  joined  the  Union  after  you  be- 
came an  employee  of  Globe?  A.     That  is  right. 

Q.     What  Union  was  that? 

A.     ACA,  CIO,  Local  9. 

Q.  Did  you  remain  a  member  of  that  Union 
throughout  your  employment  at  Globe? 

A.     Yes.  [326] 

*     *     * 

(The  documents  heretofore  marked  General 
CounseKs  Exhibit  No.  11  for  identification,  was 
received  in  evidence.) 

GENERAL  COUNSEL'S  EXHIBIT  Xo.  11 

(Copy) 

Oct.  6,  1948 

To  the  StafT  of  (ilohe   Wireless,   Ltd. 

The  National  Labor  Relations  Board  has  advised 
the  C()mi)any  today,  October  6,  1948,  that  in  the  elec- 
tion held  on  September  29,  1948,  no  union  received 
a  majority  of  votes  c<\st.  Under  the  circumstances, 
Xhvvv  is  no  Union  which  has  been  lawfully  certified 
as  the  proper  collective  bargaining  representative  of 
our  em])loyee«,  the  (juestion  has  arisen  as  to  whether 
the  rejection  of  thr  Tiiion  appearing  on  the  hallot 
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should  be  interpreted  by  this  company  as  an  author- 
ization of  a  union  not  appearing  on  the  ballot.   The 
Company  makes  no  such  concession. 

The  policy  of  the  company  previously  stated  is  re- 
affirmed : 

1.  No  changes  in  the  wages,  hours  and  working 
conditions  to  the  detriment  of  the  employees  of  tlie 
company  are  contemplated. 

2.  The  Company  is  ready  and  willing  to  bargain 
collectively  with  a  union  whose  officials  have  com- 
plied with  the  requirements  of  section  9  of  the  Na- 
tional Labor  Relations  Act,  as  amended,  and  which 
has  been  certified  by  the  National  Labor  Relations 
Board  as  the  lawfully  authorized  collective  bargain- 
ing agent. 

/s/  NEIL  D.  BROWN. 
NDB:MG 

Received  July  27,  1949. 


Q.  (By  Mr.  Berke)  :  After  that  notice,  General 
Counsel's  Exhibit  11  apjjeared  on  the  bulletin  board, 
was  there  any  action  taken  by  your  committee  with 
respect  thereto  ? 

A.  We  took  up  a  couple  of  other  giievances  with 
the  management. 

Q.     Whom  did  you  meet  with  and  whenf 

A.  It  was  probably  October  20th,  somewhere 
around  there  in  that  approximate  time,  with  Mr. 
Brown  and  Mr.  McPherson,  and  I  believe  that  is 
the  one  that  Mr.  Boatwright  was  present  at. 


224  National  Labor  Relatioyis  Board 

(Testimony  of  Malcolm  G.  Parks.) 

Q.  That  is,  General  Boatwright  who  has  been  re- 
ferred to  here  by  others?  A.     That  is  right. 

Q.     What  was  that  meeting  about? 

A.  Mainly  concerning  the  combining  of  APO's, 
or  the  point  to  point  operators  with  APO's,  per- 
forming the  same  duty,  and  the  shortened  work 
week.  [330] 


GENERAL  COUNSEL'S  EXHIBIT  No.  12 

November  6,  1948 
To  th('  Staff  of  Globe  Wireless  Ltd. 

W^hen  the  Globe-ACA  agreement  terminated 
August  15,  1948,  the  Company  adopted  the  policy 
and  advised  employees  that  wages,  hours  and 
working  conditions  of  the  expired  contract  would 
be  maintained,  so  far  as  practicable,  until  a  ])ar- 
gaining  agent  has  been  certified  by  the  NLRB. 
The  Company  has  met  its  obligations. 

On  th(^  other  hand,  some  employees  have  taken 
advantage  of  tlic  above  policy  to  the  extent  that  a 
situation  now  prevails  which  is  inimical  to  the 
Company's  interests  and  em])loyees  as  a  whole.  This 
situation  is  exem])Iified  by  the  statement  headed, 
** Union  Management  Meeting/'  \ovenil)er  3,  194(S. 
which  ])urports  to  convey  to  (llobe  (MHph)yees  the 
results  of  a  meeting  on  that  date  between  certain 
members  of  the  operatinu  and  administrative  staffs 
of  tlie  Conipanx. 

In  general,  the  subjects  listed  were  covered  in 
the  nieeliim,  l)nt  n()t  as  outlined  in  the  above  i'ep(U"t, 
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which  implied  recognition  by  the  Comi)any  of  some 
union  at  the  present  time,  attempts  to  put  the  Com- 
pany at  a  disadvantage,  and  differentiates  between 
certain  groups  of  employees  present,  belittling  one 
against  the  other. 

The  first  fallacy  is  the  heading,  '*  Union-Manage- 
ment Meeting, '^  which  it  was  not,  because  tlie  Com- 
pany recognizes  no  union  at  this  time  and  will  not 
do  so  until  one  has  been  properly  certified  by  law. 
Secondly,  the  ^' Union"  contended  nothing,  took  up 
nothing,  and  discussed  no  subject  since  the 
** Union"  was  not  present.  The  meeting  was  be- 
tween a  total  of  \Qn  Globe  employees  and  no  union 
was  involved. 

In  the  report  are  other  discrepancies  as  to  con- 
tent, continuity  and  intent,  but  it  is  not  the  purpose 
of  this  notice  to  refute  them. 

This  is  to  advise  that: 

1.  The  Company  will  not  recognize  any 
shop  steward,  shop  chairman,  shop  committee, 
nor  any  grouj)  i)urporting  to  represent  em- 
ployees in  collective  bargaining  unless  such 
representatives  are  designat(*d  in  accordance 
with  th(»  National  Labor  Relations  Act. 

2.  The  Company  will  not  infringe  upon  any 
employee's  right  to  engage  in  Union  activities, 
but  failure  to  perform  duties  on  the  job  i-e- 
mains  a  cause  for  discharge. 

3.  Whenever  necessary,  the  Company  will 

meet    with    any    ('ni])l()y(M'    to    (lis<'uss    subjects 
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relating  to  his  wages,  hours  and  working  con- 
ditions. 

/s/  NEIL  D.  BROWN. 


Q.  (By  Mr.  Berke) :  Do  you  recall  the  dis- 
charge of  Chuck  Jones?  A.     Yes,  sir. 

Q.  Were  you  present  and  working  on  the  day 
that  it  took  place? 

A.  No,  I  was  at  a  scheduled  Union  meeting  for 
the  entire  [336]  Globe  shop  at  the  Union  Hall  on 
my  day  off,  Friday,  January  the  21st,  1949,  and  at 
1 :30  in  the  afternoon  Chuck  came  dow^n  and  notified 
us  that  he  was  fired. 

Q.  Was  this  meeting  that  you  attended  a  regu- 
larly scheduled  meeting,  or  was  it  one  called 
especially  to  discuss  Mr.  Jones'  discharge.^ 

A.  No,  this  was  scheduled,  I  believe,  the  preced- 
ing Tuesday  for  the  purpose  of  what  we  should  do 
in  the  matter  of  taking  up  grievances  with  the 
Company. 

Q.  And  you  went  to  this  meeting  at  1 :30  on  the 
21st?  A.     That  is  right,  that  is  right. 

Q.  And  you  say  Mr.  Jones  was  present  at  the 
meeting?  A.     V(»s. 

¥r  ¥r  * 

Q.  (l>y  Mr.  Jierkc) :  Vou  say  Mr.  Jones  stated 
that,  ()]•  n()tifi(Hl  [337]  you  ])e()])le  that  he  was  fired, 
is  that  riglit  i 

A.  That  he  was  tiinul.  We  said,  '*How  come  .^ 
What  was  the   reason.^" 
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Trial  Examiner  Ruckel :  Never  mind  that.  What 
did  you  do  as  a  result  of  that? 

The  Witness:  We  discussed  the  matter,  in  that 
'*Is  Chuck  going  to  be  the  first  man  that  they  pick 
off,  and  you  and  I  next,"  that  is  concerning  the 
entire  shop.  So  we  decided  that  we  should  go 
down  there  and  protest  the  case  in  that  there  was 
no  good  legitimate  reason  for  him  being  fired,  that 
we  had  heard  so  far,  so  we  decided  to  talk  to  the 
management,  and  get  a  reason  for  his  being  fired, 
in  other  words,  protest  his  being  fired. 

Q.  (By  Mr.  Berke) :  Who  was  the  spokesman 
for  him?  A.     Myself. 

Q.    And  was  anyone  to  accompany  you? 

A.    Mr.  Jones. 

Q.  And  what  were  you  to  ask,  and  who  were 
you  to  see? 

A.  We  were  going  to  our  immediate  superior 
supervisor,  which  was  Mr.  Bash  at  the  time,  and 
ask  him,  make  a  formal  protest  in  his  firing,  or  get 
a  good  reason  for  his  being  fired. 

Q.  Were  you  going  to  ask  for  Mr.  Jones'  rein- 
statement? A.     That  is  right. 

Q.  And  did  you,  f)ursuant  to  that,  go  to  tlie 
Company's  offices  and  see  Mr.  Bash?  [338] 

A.  At  4:15  that  same  afternoon  Mr.  Jones  and 
myself  walked  into  the  operating  room,  and  Leo 
was  relatively  close  to  the  door,  I  walked  up  to  him 
and  says  ''I  understand  Chuck  Jones  lias  Ixh'ii 
fired,  I  am  here  to  make  a  formal  protest,"  and 
that  *'He  should  ])e  reinstated.'' 


i 
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Q.     What  did  Mr.  Bash  say? 

A.  Mr.  Bash  made  the  statement  that  he  didn't 
fire  him;  he  suspended  him. 

Q.     Did  he  say  who  fired  him? 

A.  Well,  he  said  he  suspended  him.  I  said, 
''Well,  can  we  get  him  reinstated ?''  And  Mr.  Bash 
says,  ''I  have  nothing— I  have  no  authority  to  rein- 
state; he  is  suspended.'' 

Q.     Was  Mr.  Jones  standing  alongside  of  you? 

A.  Right  beside  me,  yes,  possibly  a  little  to 
the  rear. 

Q.  Did  any  of  the  other  people  working  on  the 
shift  at  that  time  gather  around  you? 

A.  At  that  time  practically  all  of  the  operators 
came  up  to  help  protest  the  case. 

Q.     What  operators,  on  what  watch  or  shift? 

A.  That  was  the  operators  on  the  4:00  to  mid 
watch. 

Q.  Do  you  know  the  names  of  those  people,  as 
you  can  recall  them? 

A.     I  can  remember  some  of  them,  yes. 

Q.     Well,  will  you  give  those  that  you  recall? 

A.     Biiice  Risley,  Sylvia  Pottle,  Rudy  Niemi 

Niemi, [339] 

Mr.  Ernst:  I  have  no  objection  to  them  leading 
the  witness  on  the  number  of  names  of  these  people 
if  it  would  speed  it  up  any. 

Mr.  Berke:    Oh,  fine! 

'V\\v  Witness:    As  I  rc^memher  tlie  number 

Q.  (By  Mr.  Berke):  Viola  Williams,  was  she 
there?  A.     A^iola  Williams  is  another  one 
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Q.    What  about  Pauline  Smith,  was  she  there? 

A.     Yes,  sir. 

Q.     And  Al  Hinde,  was  he  there?  A.    Yes. 

Q.  Did  any  of  those  people  that  gathered 
around  participate  in  your  discussion  with  Mr. 
Bash? 

A.  As  I  remember  it,  there  was  pretty  much  of 
a  chime  in  from  each  individual,  that  they 

Q.     Do  you  remember  what  they  said? 

Mr.  Ernst:  Excuse  me.  I  wonder  if  I  could 
have  that  answer  read  back? 

Trial  Examiner  Ruckel:  Just  a  minute.  Pretty 
much  of  a  wiiat  ? 

Mr.  Berke:     ''Chime  in." 

The  Witness:  That  they  wanted  to  have  Chuck 
Jones  reinstated  on  his  job,  or  else  a  good  reason 
for  his  being  fired. 

Q.  (By  Mr.  Berke):  What  did  Bash  say  in 
response  to  their  request?  [340] 

A.     ''Get  back  to  your  positions." 

Q.  Did  you  see  Bash  do  anything  while  you 
were  standing  around  there  conferring  with  him, 
or  attempting  to  confer  with  him? 

A.  There  was  a  lot  of  hand  throwing  and  ges- 
tures, but — and  w^e  also  asked  to  meet  with  some- 
body that  had  the  authority  to  reinstate  Charles 
Jones. 

Q.     Whom  did  you  make  tliat  request  of? 

A.    Mr.  Bash. 

Q.     What  did  he  say  to  that? 
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A.  He  had  no — he  gave  us  no  authority  to  leave 
the  operating  room. 

Q.  Now,  {'or  how  lone;  did  you  remain  around 
his  desk  .^  A.     Well,  roughly  an  hour. 

Q.     What  occurred  after  that? 

A.  He,  as  I  remember,  as  I  remember,  he  went 
across  the — out  of  the  operating  room.  When  he 
came  back  he  took  all  of  our  time  cards  and 
stamped  them  out. 

Q.     You  saw  him  do  that,  did  you? 

A.     Yes,  sir. 

Q.     Did  lie  say  anything  to  you? 

A.  Xot  right — then  he  came  over  and  he  says, 
as  I  remc^mber,  he  offered  us  the  cards,  he  says, 
**Go  back  to  the  circuit.''  We  told  him  we  would 
go  back  to  the  circuit  when  Chuck  Jones  was  rein- 
statc^d,  or  a  good  reason  given  for  his  being  fired. 

Q.     What  did  he  say  to  that? 

A.     He  said,  **You  are  fired.'' 

Q.     Did  he  say  that  to  the  group? 

A.     That    is    i-ight. 

Q.     At  lai'uc^  A.     Yes. 

Q.     Did  anything  else  occur  that  day  after  that? 

A.  Well,  then  we  immediately  went  across  into 
the  main  offiees  to  find  out  for  sure,  t(^  izet  tlic^ 

(^.      Now,   who  (lid  you    mean   In'   "we":' 

A.     Tlie   eiitii'c   uvouj)   tliat   was   told   were   lired. 

Q.     All  the  j)eo|)l('  that  you   hav(^  named  .^ 

A.  That  is  riuht,  and  this  was  my  day  oif,  so 
1    was  fired  on  niy  day  off. 

Q.     And  \vh(Mi  you 
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Mr.  Ernst:  I  ask  that  the  last  statement  be 
stricken  as  not  responsive,  and  as  a  conclusion. 

Mr.  Berke:     Oh,  I  don't  know. 

Trial  Examiner  Riickel :    It  may  stand. 

Q.  (By  Mr.  Berke) :  Now,  you  say  you  went 
across  the  hall.  What  was  your  purpose  in  going 
across  the  hall? 

A.  To  confii-m  the  fact  that  we  were  fired  with 
one  of  the  higher  officials. 

Q.  Well,  did  you  see  one  that  was  higher  than 
Mr.  Bash?  A.     Yes,  sir.  [342] 

Q.     Whom  did  you  see? 

A.  We  walked  into  the  little  ante-room,  the 
waiting  room  that  leads  into  all  the  main  offices 
of  the  Company  officials,  the  telephone  ojjerator 
was  sitting  right  to  the  left  of  us,  and  I  was  stand- 
ing right  next  there,  I  told  her  that  we  wanted  to 
see  Mr.  McPherson,  so  she  called  Mr.  McPherson, 
as  I  remember,  and  said,  '*  There  is  a  delegation 
out  here  to  see  you,''  so  time  went  by,  he  final  1}' 
came  out  of  one  of  the  other — not  his  own  office, 
but  one  of  the  others,  and  eventually  came  over 
to  us. 

Q.     And  who  spoke  first? 

A.  The  first  words  was  from  Al  Hinde,  who 
said,  ^^Mr.  Bash  fired  us." 

Q.     And  what  did  Mr.  McPherson  say  to  that ! 

A.     He  says  **That  is  right." 

Q.     Was  there  anything  more  said  by  anybody  { 

A.     Well,  each  one  of  us,  I  don't — no,  not  '^eacli 
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one  of  us" — I  asked  him  what  the  reason  for  firing 

us  was.     Mr.  MePherson  had  no  answer. 

Q.     He  didn't  say  anything? 

A.  No.  And  then  about  that  time  Sylvia  Pottle' 
asked  for  permission  to  talk  to  him,  and  she  carried 
on  the  conversation  from  there  on. 

Q.     And  do  you  remember  what  she  said? 

A.  Mainly  in  the  respect  that  we  had  appreci- 
ated our  jobs,  [343]  had  been  happy  on  it,  did  not 
understand  the  cause  for  Chuck  Jones  being  fired. 
What  was  the  reason?  Mr.  MePherson  had 
nothing  to  say.  Part  of  the  time  he  was  nodding 
his  head,  but  the  rest  of  the  time  said  nothing. 
Then  somebody  asked  al)out  the  pay  checks,  and 
he  said  they  would  be  mailed,  so  we  considered 
that  final  and  left  the  building. 

Q.     Did  you  later  attend  a  union  meeting? 

A.     Yes,  at  8:00  o'clock  that  evening. 

Q.     That  is  8:00  o'clock,  January  21st? 

A.  That  is  right.  That  was  the  second  section 
of  this  same  meeting  from  the  afternoon  so  that 
all  shifts  could  attend  one  or  the  other  meetings. 

Q.  This  meeting  too  was  a  regularly  scheduled 
meeting?  A.     That  is  right;  that  is  right. 

Q.  And  was  the  matter  of  Mr.  Jones'  discharge 
discussed  at  that  meeting  also  .^ 

A.     Yes,   it   was,   not    only    his    but    the    rest   of 

us    XiH). 

Q.     And  those  on  tlic  S:()0  to  4:00  shift? 

A.     That    is   riglit,   tlial    li.-id   nh-cadv    })('(wi    fii-cd. 
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Q.     Oh,  I  am  sorry.     I  mean  4:00  to  mid  shift? 

A.     Oh,  4:00  to  mid,  that  is  right. 

Q.    Yes. 

A.  Yes,  that  is  correct,  because  we  weren't  in 
there  after  4:00  o'clock. 

Q.     What  was  decided  at  that  meeting  ?  [344] 

A.  We  decided  that  two  of  us  should  go  up 
there,  and  me  being  the  shop  chairman  should  be 
the  spokesman  again,  go  up  and  see  if  any  Com- 
pany officials  were  on  duty  at  midnight  there,  and 
find  out  if  there  was  any  change  in  status  toward 
the  rehiring  of  all  the  employees  fired,  including 
Chuck  Jones. 

Q.     And  w^ho  was  to  be  the  spokesman? 

A.    Myself,  and  Al  Hinde  was  to  accompany  me. 

Q.  And  did  you  and  Al  Hinde  go  to  the  offices 
of  the  Company  that  evening? 

A.  Yes,  soon  after  midnight  we  went  in  there. 
Mr.  Bash  was  sitting  up  at  his  supervisor's  desk. 
We  walked  over  to  him,  and  I  said  to  Mr.  Bash, 
''Has  there  been  any  change  in  policy  toward  the 
firing  of  Chuck  Jones  and  ourselves  this  evening?" 
He  says,  *'No."  And  the  rest  of  the  operators  in 
the  operating  room  came  out  to  discuss  the  same 
thing,  and  we  requested  that  we  see  some  official 
that  could  rehire  us. 

Q.     About  what  time  was  this? 

A.     Well,  this  was  between  12 :15  and  12 :30  a.m. 

Q.  And  that  would  be  in  the  morning  of  Janu- 
ary 22nd?  A.     January  22nd,  yes. 
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Q.     Who  were  the  people  that  gathered  arouin 
you  on  that  occasion? 

A.     That  was  the  entire  mid  watch.    Let's  see  i] 
I  can  remember  them. 

Mr.  Brotsky:     Did  you  say  the  entire  mid  [345]' 
watch? 

The    Witness :     The    entire    mid    watch,    yes.     I 
don't  remember  names. 

Q.     (By  Mr.  Berke) :     All  right,  let's  see  if  you 
recall.   Was  Lorraine  Conger  one  of  those? 

A.     Yes,  sir. 

Q.     eJohn  Gyurcsik? 

Mr.  Ernst :     I  would  like  to  get  them  down.   Will 
you  hold  it  just  a  second  until  I  catch  up  with  you. 

A.     Rudy  Niemi. 

Mr.  Ernst:     O.K.   Conger. 

Q.     (By  Mr.  Berke)  :     John  Byurcsik? 

A.     Yes. 

Q.     Virginia  Kelso?  A.     Yes,  sir. 

Q.     Jesse  McLin?  A.     Yes,  sir. 

Q.     Homer  Mulligan?  A.     Yes,  sir. 

Q.     Louis  Pena?  A.     Yes,  sir. 

Q.     Violet  Leach? 

A.     I  am  pretty  sure  she  was  there,  yes. 

Q.     What  is  your  answer  on  that  ? 

A.     Yes,  she  was  there. 

Q.     David  Sheaffer?  [346] 

A.     Yes,  he  was  there  at  midnight. 

Q.     George  Rosengren?  A.     Yes,  sir. 

Q.     And  did  those  people  participate  in  your  dis- 
cussion with  Mr.  Bash? 

A.     Yes,  they  all  from  one  time  to  another  made 
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the  statement  that  they  would  like  to  have  Mr. 
Jones  rehired,  or  a  good  reason  given  for  his  being 
fired,  and  if  he  was  not  able  to  answer  it  we  would 
like  to  speak  to  some  official  that  could,  that  had 
the  authority. 

Q.  Was  any  reference  made  to  those  who  had 
been  on  the  4:00  to  mid  watch  who  had  been  dis- 
charged ? 

A.  That  was  concerning  Chuck  Jones  that  we 
were  trying  to  get  reinstated,  including  ourselves, 
that  was  previously  at  4:15  fired,  or  after  4:15. 

Q.  You  had  talked  with  Mr.  Bash  about  the 
others  as  well  as  about  Chuck  Jones? 

A.     That  is  right,  yes. 

Q.  What  did  Mr.  Bash  say  to  your  request  and 
that  of  the  group  ? 

A.  I  made  the  statement,  I  says,  **Well,  I  guess 
there  is  nothing  we  can  do  about  it. ' '  Then  he  says, 
''Yes,  there  is  something  we  can  do,"  and  he  walked 
out  of  the  room  and  came  back  with  a  building 
guard,  and  Al  Hinde  and  myself  left  the  build- 
ing. [347] 

Q.  Did  he  say  anything  to  the  guard  when  he 
came  back  with  him? 

A.     I  never  heard  anything  said. 

Q.  Did  the  guard  accompany  you  out  of  the 
building?  A.     Yes,  sir. 

Q.     What  time  was  that?  A.     12:30  a.m. 

Q.  And  where  were  the  rest  of  the  group  that 
had  gathered? 

A.     Sitting  around  Mr.  Bash's  desk. 


236  National  Labor  Relations  Board 

(Testimony  of  Malcolm  G.  Parks.) 

Q.  Do  you  know  whether  or  not  Mr.  Bash 
usually  worked  at  midnight? 

A.  T  never  saw  him  work  that  in  the  two  years 
that  1  was  there.  [348] 

^f     *     * 

Cross-Examination 
By  Mr.  Ernst: 

Q.  This  letter  that  accompanies  Exhibit  2  refers 
apparently  to  a  previous  meeting  between  you  and 
Mr.  McPherson?  [350]  A.     That  is  right. 

Q.     Was  that  an  oral  meeting?  A.     Yes. 

Q.     How  did  you  arrange  that  meeting? 

A.     By  telephone. 

Q.  You  called  him  on  the  telephone  and  asked 
him  if  you  could  meet  him?  A.     That  is  right. 

Q.     And  was  it  arranged  without  trouble  ? 

A.  He  told  me  that  we  could  come  on  Friday — 
I  won't  say  Friday — about  two  days  later,  he  said 
that  he  would  meet  with  me,  and  then  on  that  day 
he  called  me  early  in  the  morning  about  10:00 
o'clock  in  the  morning  and  told  me  that  it  would 
have  to  be  postponed. 

Q,  Didn't  you  want  the  meeting  originally  with 
Mr.  Brown  ?  A.     That  is  right. 

Q.     And  Mr.  Brown  was  ill  at  the  time? 

A.     IMiat  is  right. 

Q.  And  tlien  it  liad  to  bv  postponed  over  the 
weekend  and  Mr.  l>rowii  was  still  ill.  so  you  met 
with  Mr.  McPherson? 

A.     That   is   i-ight.     He  made  the  statement  that 
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Mr.  Brown's  wishes  was  for  the  meeting  to  go  ahead. 

Q.  And  at  the  conclusion  of  the  meeting,  you 
asked  for  a  meeting  with  respect  to  the  lay-off,  or 
did  Mr.  McPherson  ask  for  that  meeting?  [351] 

A.  As  I  recall,  he  made  the  statement  that  there 
was  no  change  in  policy  and  he  would  not  meet  with 
anyone  representing  the  Union. 

Q.  Well,  from  the  first  letter,  the  first  paragi-aph 
of  your  letter  of  January  5th,  apparently  he  asked 
you  to  let  him  know  what  was  the  oi3inion  of  the 
employees  on  the  short  work  week  or  lay-offs? 

A.     That  is  right. 

Q.  And  what  I  wondered  was,  did  Mr.  Mc- 
Pherson bring  up  this  matter  or  did  you  bring  it  up  ? 

A.  Mr.  McPherson  actually  made  the  meeting 
with  me.  When  I  walked  in  and  sat  down,  he  said, 
*"  What  do  you  want  to  knowT'  And  I  said,  ''I  want 
to  Imow,  or  I  am  here  to  find  out  what  you  have  to 
say,  as  you  called  me  in."  Yes,  that  was  the  case, 
because  we  had  already  asked  for  a  meeting  with 
Mr.  Brown  and  they  would  not  meet  with  a  Union 
representative,  so  they  finally  agreed  to  meet  with 
me  alone. 

Q.  And  that  was  this  meeting  of  January  the 
3rd?  A.     Yes. 

Q.  I  thought  you  said  earlier  that  you  had  tele- 
phoned McPherson  and  asked  for 

A.     Apparently  that  was  a  previous  meeting. 

Q.  Did  you  then  on  quite  a  few  occasions  during 
the  month  that  you  were  shop  steward,  call  Mc- 
Pherson and  ask  for  a  meeting?  [352] 
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A.     Yes.  [353] 

*     *     * 

Q.  Now,  at  12:00  o'clock  midnight  was  it  usual 
for  Mr.  Brown  [356]  to  be  present?  A.     Xo. 

Q.     Or  for  General  Boatwright  to  be  present? 

A.    No. 

Q.  And  it  wasn't  usual  for  Leo  Bash  to  be  pres- 
ent? A.     That  is  right. 

Q.  Was  it  usual  for  any  person  in  the  hierarchy 
of  the  Company  above  the  watch  supervisor  to  be 
there  at  that  time  ? 

A.  As  far  as  people  across  the  hall,  no,  that  is 
right.   It  wasn't  the  custom. 

Q.  In  other  words,  the  top  person  present  at  the 
time  w^ould  be  supervisor  on  watch? 

A.     That  is  right. 

Q.  And  at  that  time  the  regular  supei'visor  on 
w^atch  was  away  ill,  was  he  not? 

A.     I  believe  that  is  correct,  Mr.  Shanks. 

Q.  And  the  acting  supervisor  was  Mr.  Rosen- 
gren? 

Mr.  Brotsky :  AVhen  you  say,  *'at  that  time,"  you 
liavo  reference  to  what  date? 

Mr.  Ernst:  T  have  reference  to  the  shift  that 
started  at  midnight  or  12:01  a.m.  on  January  22, 
1949. 

C^.  (By  Mr.  Krnst) :  T  am  assuming  that  you 
are  referring  to  the  same  time?  A.     Yes. 

Q.  Now,  was  Mr.  Hosengren  otic  of  tlio  ACA 
members?  [357]  A.     Yes. 
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Q.     Was  he  present  at  the  meeting  at  8 :00  o'clock ? 

A.     I  don't  remember. 

Q.  Now,  did  you  during  your  experience  as 
chairman  of  the  shop  committee  on  any  occasion 
seek  a  meeting  with  Mr.  McPherson  or  Mr.  Brown 
or  General  Boatwright  through  the  acting  super- 
visor on  the  midnight  to  8:00  a.m.  shift  or  the 
supervisor  on  that  shifts 

A.     I  don't  believe  I  did.  [358] 


Q.  (By  Mr.  Ernst)  :  Did  the  meeting  in  the 
afternoon  discuss  the  question  of  who  the  group 
was  going  to  see  ? 

A.     Yes.  Mr.  Bash  was  our  immediate  supervisor. 

Q.     The  decision  was  made  to  see  Mr.  Bash? 

A.     Yes. 

Q.  Did  you  discuss  seeing  Mr.  McPherson  or  Mr. 
Brown  or  General  Boatwright? 

A.     I'm  sorry,  I  didn't  hear  your  question. 

Q.  Did  you  discuss  seeing  Mr.  Brown  or  General 
Boatwright  or  Mr.  McPherson  ? 

A.  Not  by  name,  but  somebody  that  had  author- 
ity to  give  us  a  decision. 

Q.  Well,  I  mean,  did  you,  when  you  were  dis- 
cussing whom  to  see,  when  you  and  Mr.  Jones  were 
to  call  on  the  Company? 

A.     All  I  remember  was  the  decision  to  see  Mr. 

Bash.  [359] 

*     *     ♦ 

What  did  you  do  during  the  period  between  the 
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conclusion  of  the  meeting  at  3:00  o'clock  and  the 

time  that  you  arrived  at  the  office  of  the  Company? 

Mr.  Brotsky:  I  object  on  the  ground  that  it  is 
irrelevant  and  immaterial. 

Trial  I:]xaminer  Ruckel :  What  is  relevant  about 
that? 

Mr.  Krnst:  I  am  trying  to  go  into  the  timing  of 
their  arrival,  and  it  seems  to  me  there  was  no  reason 
why  they  couldn't  have  gone  before  4:00  rather 
than  after  4:00. 

Mr.  Brotsky:     What  relevance  has  that? 

Mr.  Berke:  How  material  is  that?  The  point 
is  what  they  did  rather  than  what  they  could  have 
()!•  mi  gilt  have  done. 

Trial  Examiner  Ruckel:  4:00  o'clock  is  a  busy 
time,  is  that  the  point?  Is  that  the  busiest  time, 
4:00  o'clock? 

Mr.  Ernst:  Well,  it  is  busy  after  that  period  of 
time  and  the  new  shift  came  on  at  4:00  o'clock  and 
various  other  things  that  might  go  into  their  ques- 
tion of  the  decision  to  go  before  4:00  or  after  4:00. 

Mr.  Berke:     Is  the  witness  testifying  now?  [360] 

Trial  Examiner  Ruckel:  I  am  going  to  sustain 
the  objection. 

Ml.  Ernst:  Ml*.  Examiner,  would  that  ruling 
ap])ly  to  any  questions  that  I  had  as  to  the  reason 
why  tli(\\'  selected  coming  in  at  4:00  or  shortly  after 
4:00.  rather  than  some  earlier  time? 

Trial  Examiner  Rnckel :  Well,  I  do  not  know.  I 
don't  (juite  understand  wliat  yonr  tlieorv  is.    T  askcvl 
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whether  that  was  your  busiest  period  and  apparently 

it  was  not,  from  what  you  said. 

Mr.  Ernst:  No,  the  period  from  about  4:00  or 
4:30  until  8:00  is  the  busiest  on  the  Manila  circuit 
but  you  have  other  busy  periods  on  other  circuits. 

Trial  Examiner  Ruckel:  Well,  you  could  have 
asked  why  didn't  they  come  in  at  3:00  o'clock  rather 
than  4 :00.  Is  one  time  more  critical  in  the  operation 
of  the  Company  rather  than  some  other  time? 

jNIr.  Ernst:  Well,  I  think  here  it  related  to  the 
expectation  that  the  other  people  would  be  called 
into  the  thing  and  that  the  delegation  wasn't  to  be 
only  Mr.  Parks  and  Mr.  Jones. 

Mr.  Berke:  Well,  what  difference  does  that 
make? 

Trial  Examiner  Ruckel:  Well,  that  is  clear  in 
the  record.   It  is  clear  they  all  joined  in. 

Mr.  Berke :     So  far  the  evidence  is  that  they  have. 

Trial  Examiner  Ruckel:     Objection  sustained. 

Q.  (By  Mr.  Ernst)  :  Was  it  the  decision  at  the 
meeting  that  all  [361]  of  the  persons  there  would 
join  with  you  in  making  the  protest? 

A.  Of  Mr.  Jones  and  myself,  talking  to  Mr. 
Bash,  could  not  get  anywheres,  yes. 

Q.  Now,  as  I  recall,  somebody  here  testified  that 
the  decision  was  made  that  you  and  Mr.  Jones  were 
to  lodge  a  formal  protest  with  Mr.  Bash,  is  that 
correct?  A.     Yes. 

Q.  Now,  what  actions  wove  you  instructed  to 
take  in  the  course  of  making  your  formal  protest? 

Mr.  Brotsky:     If  any? 
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A.  What  action?  I  don't  understand  what  you 
mean. 

Q.  (By  Mr.  Ernst)  :  Were  any  more  detailed 
instructions  given  to  you  than  the  words,  ''You  and 
Chuck  Jones  shall  make  a  formal  protest''? 

A.     No. 

Q.  Now,  on  how  many  occasions  before  had  you 
made  a  formal  protest  to  the  Company? 

Mr.  Berke:  I  object  to  that  as  irrelevant,  im- 
material, incompetent,  and  has  no  bearing  on  the 
issues.  [362] 

Q.  You,  I  understand,  asked  on  behalf  of  the 
group,  that  Mr.  Jones  be  reinstated  ? 

A.     That  is  right. 

Q.  And  you  said  that  practically  all  of  the 
people  who  came  up  chimed  in.  Did  they  ask  essen- 
tially the  same  action  of  Mr.  Bash  ? 

A.     That  is  right. 

Q.  Did  Mr.  Bash  ever  offer  or  ask  the  people  to 
go  back  to  [364]  their  jobs  ? 

A.  After  he  had  stamped  our  time  cards  and 
came  over  and  offered  them  to  us,  he  said,  ''You  can 
go  back  to  your  circuit,"  or  something  along  that 
line,  and  we  told  him  the  same  answer,  that  we 
wanted  Chuck  Jones  reinstated  or  a  good  reason 
for  his  being  fired. 

Q.     And  that  you  wouldn^t  go  back  to  work  until 
he  was?  A.     Tliat  is  right.  [365] 
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Redirect  Examination 
By  Mr.  Berke : 

Q.  Did  Mr.  Bash  have  any  siipei-visors  under 
him?  A.     Yes. 

Q.     About  how  many,  do  you  know  ? 

A.     One  scheduled  supervisor  on  each  watch. 

Q.     That  would  be  about 

A.     Three.  [375] 

*  *     -jt 

Q.  (By  Mr.  Brotsky) :  In  your  experience  as 
Shop  Chairman  and  a  steward  did  you  negotiate 
grievances  directly  with  Leo  Bash  on  any  occasions  ? 

A.     Yes.  [377] 

*  *     * 

Recross-Examination 
By  Mr.  Ernst : 

Q.  You  stated  that  you  asked  Leo  Bash  to  ar- 
range meetings  for  you  with  management? 

A.  Yes,  that  was  prior  to  the  expiration  of  the 
contract. 

Q.     Yes,  prior  to  the  expiration  of  the  contract? 

A.     That  is  right. 

Q.  For  how  long  prior  to  the  expiration  of  the 
contract  were  you  chairman  of  the  Shop  Commit- 
tee? A.     The  early  part  of  July. 

Q.  From  the  early  part  of  July  until  the  middle 
of  August?  A.     Yes. 

(^.  And  the  times  that  you  disked  Mr.  Bash  to 
arrange  meetings  were  all  prior  to  August  ir)th 
then?  A.     Yes.  [378] 
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Mr.  Ernst:  It,  as  I  recall,  indicates  considerabL 
of  this  background  history  that  Counsel  for  th( 
General  Counsel  raised  by  his  direct  examinatioi 
of  this  witness,  and  picks  up  the  detail  of  that  an( 
what  happened  during  this  interim  period  from, 
think  it  was  October  6th  or  so,  when  this  first  docu^ 
ment  was  referred  to,  and  continuing  up  until  the 
date  of  this  document. 

Trial  Examiner  Ruckel:  I  am  going  to  admit  it 
for  the  limited  purpose  of  showing,  if  it  does  show, 
the  activity  of  this  witness  in  comparison  with  the 
activity  of  other  employees,  including  ^ir.  Jones, 
and  it  is  denied  for  all  other  purposes. 

(Thereupon,  the  document  above  referred  to 
as  Respondent's  Exhibit  No.  5  and  marked  for 
identification,  was  received  in  evidence.)  [382] 


PAULINE  GERTRUDE  SMITH 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel  of  the  National  Labor  Relations  Board, 
being  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  Examination 
By  Mr.  Berke : 

Q.  What  is  your  full  name,  please? 

A.  Pauline  Gertrude  Smith. 

Q.  Where  do  you  live.  Miss  Smith? 

A.  2()  Leona  Terrace,  San  Francisco. 
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Q.     Were  you  ever  employed  by  Globe  Wireless? 

A.    Yes,  I  was. 

Q.     When  were  you  first  hired? 

A.     Approximately  September  27  of  '48. 

Q.     In  1948? 

A.     Yes.  Wait  a  minute.  1947.   Sorry. 

Q.     Is  that  correct  now,  September  27,  1947  ? 

A.     1947  is  right. 

Q.  When  were  you  last  employed  by  that  com- 
pany? A.     January  21,  1949. 

Q.  What  position  did  you  hold  on  January  21, 
1949? 

A.  I  was  classified  as  a  teletype  operator,  re- 
ceiving the  [388]  pay  of  a  teletype  operator,  but  I 
did  not  do  teletype  operator's  work. 

Q.     What  work  did  you  do? 

A.     Traffic  clerk. 

*  *     * 

Q.  Were  you  a  member  of  any  union  when  you 
first  went  to  work  at  Globe  ?  A.     No. 

Q.  Did  you  join  any  union  after  you  became 
employed  there?  A.     Yes. 

Q.     What  union?  [389] 

A.     ACA,  CIO,  Local  9. 

Q.  And  for  how  long  did  you  continue  to  be  a 
member  of  that  union? 

A.     Until  January,  until  the  present  date.  [390] 

*  *     * 

Q.  Do  you  recall  a  union  meeting  that  was 
sclu'duh'd  for  Januarv  21,  1949?  A.     Yes,  sir. 


246  National  Labor  Relations  Board 

(Testimony  of  Pauline  Gertrude  Smith.) 

Q.     Did  you  attend  that  meeting?  A.     Yes. 

Q.     At  what  time?  A.     1:30. 

Q.     In  the  afternoon?  A.     Yes. 

Q.     And  did  a  matter  concerning  Charles  Jonei 
come  up  at  that  meeting?  A.     Yes. 

Q.     What  was  that  matter  about? 

A.     I  learned  that  Chuck  Jones  had  been  [391] 

fired. 

*     *     * 

Q.  (By  Mr.  Berke) :  Did  you  go  to  the  office 
of  Globe  later  that  day?  A.     At  four  o'clock. 

Q.     And  did  you  go  to  work  at  four  o'clock? 

A.    Yes. 

Q.  Now,  there  has  been  some  testimony  here 
about  Mr.  Parks  and  Mr.  Jones  having  made  certain 
representations  to  Mr.  Leo  Bash  and  a  group  of 
people  on  the  four  o'clock  shift  having  gathered 
around  in  support  of  whatever  Mr.  Parks  and  Mr. 
Jones  were  discussing  with  Mr.  Bash. 

Were  you  one  of  that  group?  A.     I  was. 

Q.  Can  you  tell  us  why  you  gathered  with  the 
group,  or  why  you  joined  it? 

A.  When  Mr.  Parks  and  Mr.  Jones  first  came  in 
J  could  overhear  the  conversation.  Mr.  Parks  made 
the  i-emai-k  to  Mr.  Bash  that  he  wanted  to  formally 
protest  the  firing  of  Chuck  Jones.  T  heard  Mr. 
Bash  say,  **0h,  you  do,  do  you?"  The  conversation 
was  not  progressing  very  w^ell,  so  T  decided  to  join 
them. 

(^.     And  was  your  j)U]'p<)sc  in  Joining  to  siip])oi't 
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the  protest,  or  the  attempt  to  discuss  the  matter  of 

:\rr.  Jones'  discharge?  A.     Right.  [392] 


Q.  (By  Mr.  Berke) :  Tell  us  whether  or  not 
your  employment  was  terminated  that  day  with 
Globe?  A.     On  the  21st? 

Q.     Yes.  A.     It  was. 

Q.     How  did  that  come  about? 

A.     Mr.  Bash  told  me  that  I  was  fired. 


Trial  Examiner  Ruckel:  Mr.  Bash  told  you  you 
were  fired.  Give  us  his  words  as  near  as  you  can. 

The  Witness:  He  said,  ^'This  humiliates  me  be- 
yond words  but  you  people  are  fired.   Now  get  out." 

Trial  Examiner  Ruckel:  Is  that  all  he  said,  as 
far  as  you  recall  ? 

The  Witness:     That  is  all. 

Q.  (By  Mr.  Berke):  What  did  you  do  after 
that? 

A.  The  group  immediately  went  to  Mr.  Mc- 
Pherson's — not  to  his  office  but  to  the  Executive 
Department. 

Q.     Were  you  in  that  group?  A.     I  was. 

Q.  Tell  us  whether  or  not  you  heard  Mr.  Mc- 
Pherson  say  anything  [393]  to  the  group  or  to 
anyone  in  the  group. 

A.  The  conversation  started  out  by  Al  Hinde 
making  the  remark  to  Mr.  McPherson,  '*Leo  Bash 
lias  tired  us.''  And  McPherson  said,  '*That  is  rigiit." 

Someone  asked,  I  don't  know  who,  **Whv?'' 
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McPherson  replied,  ''This  Company  received  an 
ultimatum  approximately  at  4:20  that  you  people 
refused  to  work  unless  Chuck  Jones  was  rein- 
stated." 

He  further  stated  that  this  Company  cannot  toler- 
ate such  action. 

Q.  (By  Air.  Berke)  :  Was  there  anything  else 
said  that  you  can  recall  ? 

A.     No,  nothing-  else  that  I  recall. 

Q.     What  happened  then? 

A.  If  T  recall  correctly,  Sylvia  Pottle  took  the 
stand  to  speak. 

Q.     She  addressed  Mr.  McPherson,  did  she? 

A.     Right. 

Q.  After  she  spoke,  were  there  any  others  who 
spoke?  A.     Not  that  I  remember. 

Q.     Well,  what  happened  then? 

A.  You  mean  you  want  the  conversation  or  just 
what  happened? 

Q.     No,  what  happened? 

A.     Everyone  dispersed,  left  the  building. 

Q.     Where  did  you  go?  [394] 

A.  Miss  Pottle  and  I  returned  to  the  operating 
room,  to  the  cloak  room. 

Q.     And  what  did  you  go  to  the  cloak  room  for? 

A.     For  our  wraps  and  clean  out  our  lockers. 

(j).     Did  anything  occur  in  there? 

A.  Ml-.  Bash  followed  us  in  and  spoke  to  Miss 
Pottle. 

Q.      Did  vou  liear  wliat  lie  said  to  her? 
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A.    I  did. 

Q.     Where  were  you  standing  at  the  time? 

A.     Practically  three  feet  from  her. 

Q.  And  could  you  hear  distinctly  what  was  being 
saidf  A.     Very  distinctly. 

Q.  Will  you  tell  us  what  was  said  and  who 
said  if? 

A.  Mr.  Bash  said  to  Miss  Pottle,  ''Sylvia,  I  am 
very  surprised  that  you  have  joined  with  the  wrong 
outfit.  Why  don't  you  come  over  on  the  Company's 
side?" 

He  says,  ''You  know  we  have  just  got  to  get  rid 
of  these  Communists  in  this  office." 

To  this,  Miss  Pottle  replied  that  she  had  observed 
no  Conamunist  activity  and  she  thought  he  was 
making  a  very  broad  statement  with  no  evidence  and 
she  told  him  that  until  a  better  Union  came  along, 
that  she  would  stick  to  the  ACA. 

Q.     Did  you  hear  anything  else? 

A.     Not  that  I  recall. 

Q.  Did  Mr.  Bash  make  reference  to  any  other 
Union?  [395] 

Mr.  Ernst :     I 

Trial  Examiner  Ruckel:  She  may  answer.  Did 
he  mention  any  other  Union? 

The  Witness:     Yes,  he  did. 

Q.     What  did  he  say? 

A.  He  told  her  that  at  that  very  moment  we 
could  have  another  Union  in  the  office,  all  we  had 
to  do  was  to  make  such  a  suggestion  to  the  front 
office,  that  we  could  have  any  Union  that  complied 
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with   the   non-Communist   affidavit,   preferably   the 

THEW. 

Q.     Do  you  recall  anything  more  that  was  said? 

A.     Nothing  more. 

Q.     What  did  you  do  then? 

A.     Miss  Pottle  and  T  left  the  building. 

Q.     Did  you  subsequently  get  your  pay  check? 

A.  Approximately  four  or  five  days  later  I  re- 
ceived my  pay  check  in  the  mail. 

Q.  Now,  was  a  picket  line  established  at  the  Com- 
pany premises  after  that  ?  A.     It  was. 

Q.     And  did  you  join  the  picket  line? 

A.     I  did.  [396] 

*  -K  * 

Q.  (J3y  Mr.  Berke) :  On  that  occasion  while  you 
people  were  gathered  around  Mr.  Bash  did  you  see 
Mr.  Bash  leave  at  any  time  and  go  into  any  other 
office?  A.     He  left  the  room  t^vice.  [397] 

(^.     Can  you  tell  us 

A.     He  left  the  operating  room. 

Q.  Can  you  tell  us  about  what  time  the  first 
time  was  that  he  left? 

A.     I  would  say  approximately  4 :35  the  first  time. 

Q.     Did  you  see  where  he  went  on  that  occasion? 

A.     No,  no. 

Q.     About  how  long  was  he  gone? 

A.     I  would  say  7  minutes. 

Q.     And  when  was  the  next  time? 

A.     Around  5:00  o'clock. 

Q.     Did  you  see  where  he  went  then? 

A.     No. 

(^.     Do  you  know  how  long  lie  was  gone? 
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A.     Approximately  7  or  10  minutes. 

Q.  What  took  place  after  he  returned  the  first 
time? 

A.  He  went  to  the  teletype  section,  called  to  Mr. 
McDowell,  who  was  the  Supervisor  on  that  shift,  he 
said,  ''Say,  Mac,  do  you  have  anything  for  me  to 
doT'  ]\Iac  replied,  ''No,  there  is  nothing  to  do.'' 

Q.  And  what  took  place  when  he  returned  the 
second  time? 

A.  He  went  to  the  time  clock,  gathered  up  the 
time  cards  of  everyone  present,  stamped  them  out, 
he  came  to  the  group  and  offered  the  time  card  to 
each  individual.  He  wanted  to  know  if  we  wouldn't 
go  back  to  work.  [398] 

Q.  Was  this  before  or  after  he  had  told  you 
people  that  you  were  fired  ? 

A.     If    I    recall    correctly,    it    was    leading    up 

to  it.  [399] 

*     *     * 

Q.  (By  Mr.  Ernst)  :  Now,  then,  you  went  into 
the  operating  room  at  4:00  o'clock? 

A.     Right. 

Q.  When  did  you  next  see  this  Dolores  Bruce, 
the  Suddarth  girl,  and  Port;  was  that  the  third  onef 

A.     Right. 

Q.     When  did  you  next  see  them  ? 

A.  We  were  talking  to  Mr.  Bash,  we  were  hav- 
ing our  group  meeting. 

Q.  But  when  you  were  having  youi'  group  meet- 
iiiu*  with  Mr.  Bash 
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A.     They  still  were  sitting  in  the  cloak  room  and 
were  watching  us  talking  to  xMr.  Bash.  [403] 
Q.     You  could  see  them  at  that  time? 
A.     Yes,  sir. 

Q.     And  did  Mr.  Rash  go  and  talk  to  them  ? 
A.     No. 

Q.  What  did  the  girls  who  were  sitting  in  the 
cloak  room  next  do? 

A.  They  weren't  next  to  anything,  they  were  in 
the  cloak  room. 

Q.  What  did  they  do  after  you  saw  them  sitting 
in  the  cloak  room  while  you  and  the  other  group 
were  talking  to  Mr.  Bash? 

A.     They  were  just  sitting  there  until 

Q.  Until  what  happened,  that  is  what  T  wantc^d 
to  know? 

A.  We  had  been  sitting,  we  had  been  sitting  for 
approximately  15  minutes,  and  all  of  a  sudden  I  saw 
them  coming  out  into  the  operating  room,  taking 
over  positions.  W^ho  told  them  to  go,  or  whether 
anyone  told  them  to  go  1  don't  know. 

Q.  Now,  during  the  period  after  you  arrived 
you,  a^  I  understand  it,  started  to  do  your  regular 
work  at  4:00  o'clock?  A.     That  is  right. 

Q.  And  how  long  did  you  continue  doing  your 
regular  work  t  A.     I  would  say  20  minutes. 

Q.     About  20  minutes.    And  what  time  did   Mi-. 
Jones  and  Mi*.  Parks  come  iii? 
A.     I  would  say  4:15. 

(i.  And  did  you  notice  them  come  in  as  soon  as 
they  came  in?  [404]  A.     No. 
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Q.  How  did  it  come  to  your  notice  that  they 
were  there  ?  A.     I  heard  their  voices. 

Q.     You  heard  Parks  and  Jones'  voice? 

A.     Speaking  to  ]Mr.  Bash. 

Q.     I  see.  Then  did  you  go  over  and  join  them? 

A.     Not  immediately. 

Q.  When  you  joined  the  group,  who  else  was 
around  there?  Were  you  one  of  the  first  to  join  the 
group,  is  what  I  am  interested  in.  A.     No. 

Q.  Who  else  was  in  the  group  when  you 
joined  it? 

A.  I  don't  recall  anyone  being  in  the  group.  We 
all  joined  in  a  more  or  less  simultaneous  manner. 

Q.  Had  you  discussed  the  possibility  of  joining 
such  a  group,  when  you  were  in  the  Union  meeting 
at  1:30?  A.     Yes. 

Q.  And  was  it  agreed  that  that  was  what  you 
Avould  do? 

A.  It  was  agreed  that  if  Mr.  Jones  and  Mr. 
Parks  could  not  make  a  progressive  conversation 
with  Mr.  Bash,  that,  if  necessary,  some  of  us  would 
join  in? 

Q.     You  would  join  in  the  conversation? 

A.     Yes. 

Q.  And  in  your  conversation  you  were  going  to 
join  in  by  asking  that  Mr.  Jones  be  put  back  to 
work?  [405]  A.     Right. 

Q.  And  what  conversation  occurred  prior  to  the 
time  that  you  joined  in? 

A.  I  heard  Mr.  Parks  say  to  Mr.  Bash,  ''T  want 
to  formally  protest  the  firing  of  Mr.  Jones.'' 
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Bash's  remark  to  that  was,  ''Oh,  you  do,  do  you?"] 

That  is  all  that  was  said. 

Q.     And  then  you  joined?  A.     Right. 

Q.  And  by  that  time  others  had  already  joined] 
the  group? 

A.     Hadn't  already.  We  all  joined  simultaneously.' 

Q.  At  what  time  did  that  meeting  with  the  Union 
at  1 :30  terminate  ? 

Mr.  Berke:  I  object  to  that.  Why  is  that  rele- 
vant as  to  when  it  terminated?  It  has  been  gone 
into  before  and  I  don't  see  any  materiality.  Mr. 
Trial  Examiner,  whether  they  terminated  four  hours 
later  or  ten  seconds  later.  How  is  it  material  to  the 
issues  here? 

Trial  Examiner  Ruckel:     Objection  sustained. 

Mr.  Ernst:  As  I  imderstand  your  ruling,  Mr. 
Examiner,  1  will  not  be  permitted  to  go  into  the 
timing  of  the  meeting  and  the  period  between  the 
time  these  people  left  the  Union  meeting  and  came 
to  the  Company  and  what  they  did  during  the  in- 
terim, and  that  is  the  case  not  only  as  to  the  1:30 
meeting,  but  also  as  to  the  8:00  o'clock  meet- 
ing? [406] 

Trial  Examiner  Ruckel:  Well,  if  you  qucwstiou 
the  accuracy  of  her  testimony  as  to  the  time  that 
the  group  met  and  that  she  came  to  the  office 

Mr.  Ernst:  No.  I  want  to  go  into  what  lia])- 
pened  after  she  left  the  meeting. 

Tiial  Examiner  Ruckel:  I  can  see  no  relevancy 
except  that  it  bears  on  the  accuracy  of  tJie  testimony 
as  to  tlio  time  of  those  other  events. 
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Mr.  Ernst:  That  isn't  my  point.  I  have  an  en- 
tirely different  point,  which  I  think  is  entirely  rele- 
vant. 

Trial  Examiner  Ruckel:  Well,  would  you  care 
to  state  your  point  ?  I  think  you  stated  it  yesterday. 

Mr.  Ernst:  Yes,  I  did  state  it  in  substance  yes- 
terday. I  want  to  go  into  the  matter  of  whether 
they  had  time  to  go  in  and  make  their  protest 
before  they  went  to  work  rather  than  on  Company 
time  and  what  considerations  led  to  their  doing  it 
on  Company  time  rather  than  prior  to  going  to 
Avork. 

Trial  Examiner  Ruckel:     Objection  sustained. 

Mr.  Ernst :  Just  to  speed  this  up,  Mr.  Examiner, 
you  mean  that,  my  statement  as  to  my  interpreta- 
tion, both  as  to  4:00  o'clock  and  8:00  o'clock?  [407] 


Q.  Now,  when  you  were  with  Mr.  Bash  around 
5:15,  your  meeting  broke  up,  is  that  right'? 

A.  When  he  told  us  we  were  fired,  the  meeting 
didn't  break  up.  We  went  directly  to  the  main 
oflSce. 

Q.  Then  the  meeting  moved  from  Mr.  Bash's 
office  into  the  main  office  at  about  5:15? 

A.     That  is  right. 

Q.  And  prior  to  that  time,  as  I  understand  youi* 
testimony,  Mr.  Bash  came  into  the  operating  room 
from  the  hall,  took  the  time  cards,  stamped  them 
out,  then  came  over  to  the  group  and  did  somethiim- 
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with  the  time  cards  and  made  some  statement.  Now, 

what  was  the  statement  he  made  ? 

A.  I  told  the  statement  before.  He  offered  each 
one  in  the  group  his  time  card  and  said,  '*Now,  got 
back  to  work.'' 

Q.  And  did  he  do  that  individually  to  each  one 
of  the  people  [408]  there  ^  A.     If  I  recall,  yes. 

Q.  And  do  you  recall  what  the  answer  you  gave 
was,  when  he  asked  you  that? 

A.  I  told  him  that  I  w^ould  go  back  to  work  as 
soon  as  Chuck  Jones  was  reinstated. 

Q.  Now  could  you  tell  me  what  the  other  people 
said  at  that  time?  A.     I  don't  recall. 

Q.  Now,  did  immediately  after  that,  he  toll  you 
that  you  were  fired,  after  he  had  completed  this 
conversation  with  the  whole  group  ? 

A.     I  believe  that  is  the  way  it  was. 

Q.  Well,  did  you  listen  to  this  conversation  dur- 
ing the  whole  period  from  4:20,  when  you  joined  the 
gToup,  or  so,  imtil  5:15?  [409] 


(j).  What  was  Mr.  Bash  doing  during  the  interim 
whoii  lio  wasn't  with  you  and  whou  lu»  wasn't  out- 
ride tho  ]'()om? 

A.     lie  was  trying  to  hoi])  with  traffic. 

Q.  Now,  at  any  time  did  you  hoar  Mr.  Bash  say 
anything  about  tho  fact  that  ho  had  not  tirod  Chuck 
f  J  ones?  A.     Vos. 

Q.     What  (lid  he  say  about  that? 

A.  He  said  that  ho  did  not  fiiT  Chuck  Jones,  that 
soiiio  hiulior  authority  had. 
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Q.     Did  he  mention  anyone's  name? 

A.     I  don't  recall  any  names  being  mentioned. 

Q.     Did  he  mention  General  Boatwright's  name? 

A.     I  don't  recall. 

Q.  Did  anyone  of  the  group  respond  to  Mr. 
Bash's  statement  that  he  hadn't  fired  him? 

A.     Yes. 

Q.     What  response  was  made? 

A.  They  wanted  to  see  the  person  responsible  for 
firing  Chuck  Jones. 

Q.     What  did  Leo  Bash  say  to  that? 

A.  Leo  Bash  said  that  he  had  no  intentions  of 
bringing  anyone  into  the  operating  room  to  see  us. 

Q.  Did  he  say  that  you  could  go  see  him  or  that 
you  couldn't  [411]  go  see  him? 

A.     Yes,  I  believe  he  did. 

Q.  You  believe  he  said  what,  you  could  go  see 
him? 

A.  We  knew  where  their  offices  were.  If  we 
wanted  to  see  them,  we  could  go.  [412] 


Q.  Now,  at  this  5:15  meeting  with  Mr.  Mc- 
Pherson,  did  anyone  ask  him  to  discuss  the  matter 
of  Chuck  Jones'  discharge? 

A.  1  don't  know  that  the  term  ** discharge"  was 
used. 

Q.  Well,  what  1  am  getting  at  is  whether  or  not 
the  meeting  with  McPherson  was  particularly  with 
respect  to  the  discharge  of  you  and  the  other  i)eople 
in  your  group  or  whether  it  was  directed  to  the 
discharge  of  Jones? 
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A.  It  was  particularly  directed  to  the  discharge 
of  Jones.  [414] 

Q.  It  was  related  to  that.  Now,  did  Mr.  Me- 
Pherson  give  you  any  information,  according  to 
your  recollection  of  that  conversation,  as  to  why 
the  company  discharged  him? 

A.  Miss  Pottle  told  him  that  she  had  been  work- 
ing with  Chuck  Jones  long  enough  to  know  that  he 
couldn't  ])ossibly  be  discharged  for  incompetence, 
that  she  refused  to  take  that  as  an  excuse,  and 
asked  McPherson  for  a  better  one.  She  didn't 
get  it. 

Q.  She  didn't  get  a  better  excuse,  is  that  what 
you  mean  ]  A.     That  is  right. 

Trial  Examiner  Ruckel:     Did  she  get  any? 

The  Witness:    She  didn't  get  any. 

Q.  (By  Mr.  Ernst) :  In  other  words,  accord- 
ing t^  your  recollection,  McPherson  said  nothing 
at  all  ill  response  to  Sylvia  Pottle's  request  for 
some  statement  as  to  the  reason  for  his  discharge? 

A.     Right. 

Q.  Did  you  ever  hear  anything  about  a  request 
that  Chuck  Jones  practice;  that  is,  on  January 
21st?  A.     That  I  heard  about  it? 

Q.  Did  you  on  January  21st  hear  anything 
about  a  request  to  Chuck  Jones  that  he  practice? 

A.     Ves. 

Q.     When  did  you  hear  that  I 

A.  1  heard  that  dirrctly  t'lom  Chuck  Jones 
liinisrir  at  tlic  [415]  1  :30  meeting. 
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Q.     At  the  1:30  meeting? 

A.     ACA  union  meeting. 

Q.     And  did  you  hear  of  it  at  any  othi^r  time? 

A.    No. 

Q.  Then  when  you  were  present  at  four  o'clock 
and  at  5:15,  did  you  ask  either  Mr.  Bash  or  Mr. 
McPherson  as  to  whether  Chuck  Jones  was  right 
in  reporting  this  matter  of  practicing? 

A.     No,  I  don't  recall  anything  about  that. 

Q.  Now,  as  I  understand,  you  served  on  the 
picket  line  for  sometime  after?  A.     Right. 

Q.  At  that  time  did  you  people  hand  out  any 
leaflets?  A.    We  did. 

Q.  You  didn't  happen  to  be  one  of  the  authors, 
did  you?  A.     One  of  the  what? 

Q.  Of  the  authors,  the  people  who  wrote  the 
material  that  was  put  in  the  leaflets? 

A.     I  didn't  write  it.    I  proofread  it. 

Q.  And  do  you  recall  that  your  first  bulletins, 
at  least,  were  numbered  ** Lockout  Bulletin  No.  1, 
Lockout  Bulletin  No.  2"? 

A.  I  don't  recall  whether  they  were  that  wa\ 
or  not. 

Q.  I  will  find  one  here  in  a  s(»cond  and  show 
it  to  you. 

Mr.   Ernst:     Counsel,   I   am  going  to  show   the 

witness  this.  [416] 

*     *     * 

Q.  (By  Mr.  Ernst):  Were  these  buHetins  by 
the  group  of  Globe  employees  who  are  the  parties 
to  this  case?  A.     That  is  right. 
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Q.  As  I  understand,  they  represented  the  posi- 
tion of  the  group  as  to  matters  in  dispute? 

Mr.  lierke:  Just  a  moment.  The  best  evidence 
of  that  would  he*  the  document  itself. 

Mr.  Brotsky:    Which  speaks  for  itself. 

Trial  Examiner  Ruckel :    Objection  sustained. 


ALBERT  E.  HINDE 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being'  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

The  Reporter:     Your  name,  pleased 

The  Witness:  Albert  E.  Hinde,  H-i-n-d-e, 
2841  Sacramento  Street,  San  Francisco.  [423] 

Q.  (By  Mr.  Berke) :  Mr.  Hinde,  did  you  ever 
work  for  Globe  Wireless?  A.     Yes. 

Q.  When  were  you  first  employed  ))y  the  com- 
pany? A.     July  1,  1946. 

Q.     And  when  did  you  last  work  there? 

A.     January  21,  1949.  [424] 


Q.     (By  Mr.  B(»rke) :     Wvvo  you  a  member  of 
any  Tnion  wIkmi  you  first  wc^nt  to  work  at  Globe? 
A.      V(^s. 

Q.     What  union  is  that? 
A.    ACA,  CIO  Local  9. 
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Q.     And  did  you  retain  your  membership  when 
you  went  to  Globe?  A.     Yes.   [437] 


The  objection  is  overruled.  You  may  answer. 
The  conversation  in  the  first  part  of  September, 
1948? 

Mr.  Ernst:  I  want  to  state  on  the  record  the 
nature  of  my  objections,  so  that  it  will  be  in  here. 

Trial  Examiner  Ruckel:    That  is  right. 

Mr.  Ernst:  The  objection  is  that  these  matters 
are  irrelevant  and  immaterial  to  any  issues  before 
the  Board,  since  apparently  the  General  Counsel  is 
now  going  into  some  unfair  labor  practice  that 
occurred  some  time  in  September  or  alleged  unfair 
labor  practice  that  occurred  some  time  in  Septem- 
ber of  1948.  There  is  no  charge  filed  with  respect 
to  any  such  unfair  labor  practice,  the  only  charge 
that  is  in  the  record  being  a  charge  that  refers  to 
acts  ''that  occurred  on  or  about  January  21,  1949.'' 

The  1947  amendments  to  the  Act  say  that  the 
Board — that  includes  the  General  Counsel  and  the 
Trial  Examiners  are  included  in  this — shall  take 
no  action  with  respect  to  an  unfair  labor  practice 
unless  a  charge  wath  respect  thereto  is  filed  and 
served  within  6  months.  [440] 

There  is  no  evidence  in  this  record  that  any 
charge  was  filed  with  respect  to  an  unfair  lalx)!* 
practice  or  alleged  unfair  labor  practice  in  Sc])- 
tember,  1948.  It  is  now  more  than  6  months  from 
September,  1948.    On  that  ground  the  law  prohibits 
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the  Examiner  or  the  General  Counsel  from  taking 
any  action  with  respect  to  such  an  unfair  labor 

practice. 

*     *     * 

Trial  Examiner  Ruckel:    Go  ahead.     What  wasj 

your  conversation  the  first  week  in  September  withj 

Bash? 

The  Witness:     I  heard  Mr.  Bash  say 

Trial    Examiner    Ruckel:      Were    you    talking] 

to  him? 

The  Witness:    No. 

Trial  Examiner  Ruckel :    Who  was  he  talking  to  1 

The  Witness :    Not  at  this  time.    He  was  talking 

to  Miss  Lorenzo,  Miss  Bruce  and  Miss  Suddarth. 


Trial  Examiner  Ruckel:     You  may  answer. 

The  Witness:  Mr.  Bash  said,  *'The  Company 
will  have  nothing  to  do  with  the  ACA.  They  are 
a  bunch  of  Commies  and  fellow  travelers.'- 

Q.  (By  Mr.  Berke) :  Did  you  participate^  in 
that?  A.     Yes. 

Q.     Wliat  did  you  say? 

A.  T  said,  ''The  people  in  this  shop  are  the 
ACA.  The  ACA  is  good  enough  for  me  and  T 
resent  the  Company  trying  to  tell  me  what  union 
T  should  hdoni^  to  and  how  T  should  vote.'' 


Q.     (By  Mr.  Berke) :    Now,  do  you  recall  Janu- 
arv  21,  1949?  A.     Yes. 
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Q.     Did  you  attend  a  union  meeting  on  that  day  1 

A.     Yes,  a  shop  committee  meeting. 

Q.     At  what  time?  A.     1:30  p.m. 

Q.  And  will  you  tell  us  whether  or  not  the  mat- 
ter of  the  discharge  of  Charles  Jones  was  dis- 
cussed at  that  meeting?  A.    Yes. 

Q.  What  time  were  you  due  to  report  to  work 
that  day?  A.     4:00  p.m. 

Q.     Did  you  report  to  work  at  4:00  p.m.?  [442] 

A.    Yes. 

Q.  Where  did  you  go  when  you  got  to  the  of- 
fices of  the  Company? 

A.  I  punched  my  time  card  in  and  it  was  a  little 
early,  so  I  went  into  the  cloak  room.  Then  at  4 :00 
o'clock  I  went  to  my  position  on  the  New  York 
Circuit. 

Q.     And  did  you  remain  working  on  that  circuit  ? 

A.     Until  approximately  4:15. 

Q.     What  did  you  do  at  4:15? 

A.  Mr.  Parks  and  Mr.  Jones  entered  the  room 
and  engaged  in  a  conversation  with  Mr.  Bash.  1 
later  left  my  position  and  joined  them  and  at  about 
the  same  time  other  employees  did  the  same. 

Q.  How^  long  did  you  remain  at  Mr.  Bash's  desk 
or  in  the  vicinity  of  his  desk? 

A.     Until  5:15  p.m. 

Q.     And  what  occurred  at  5:15? 

A.     Mr.  Bash  fired  me. 

Q.  Will  you  tell  us  how  he  fired  you;  that  is, 
what  he  said? 
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A.  He  offered  me  my  time  card  that  he  had 
previously  stamped  out,  and  before  he  handed  it 
to  me,  he  said  to  the  group,  *^It  humiliates  me  to 
do  this." 

Then  after  presenting  the  time  cards  to  various 
individuals  in  the  group,  he  presented  me  with 
mine  and  said,  ''Will  you  go  back  to  work?" 

T  said,  ''I  will  go  back  to  work,  but  I  w^ould 
rather  discuss  [443]  this  grievance  first." 

Q.     And  what  did  he  say  to  that? 

A.  He  didn't  say  anything.  He  asked  the  same 
(juestion  to  the  next  person. 

Q.  When  he  finished  asking  the  group  the  ques- 
tions, what  did  he  do  or  what  did  he  say  ? 

A.     He  said,  ''You  are  all  fired." 

Q.     Then  what  did  you  do? 

A.  I  left  with  the  group  and  w^ent  to  see  if  we 
could  see  Mr.  McPherson. 

Q.  Did  you  discuss  the  matter  with  Mr.  Mc- 
Pherson ? 

A.     I  spoke  to  Mr.  ^McPherson,  yes. 

Trial  Examiner  Ruckel:  Do  we  have  to  go  into 
all  this  conversation  with  Mr.  McPherson? 

Mr.  P>erk(»:    No,  I  am  not  going  into  it. 

Q.  (By  Mr.  PxM'ke) :  All  riglit,  now,  after  the 
conversation  with  Mr.  McPherson  was  finished,  that 
you  and  others  in  th(>  .ui'ou])  have  already  testified 
here,  wiiat  did  you  do  ? 

A.     I  h^ft  the  building. 

(j>.  Did  you  come  back  to  the  office*  again  at  any 
time   after   that? 
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A.     At  12:15  the  following  morning. 

Q.     That  is  January  22nd?  A.    Yes. 

Q.  Were  you  alone  or  were  you  accompanied  by 
anyone?  [444]  A.     I  was  with  Mr.  Parks. 

Q.  And  where  did  you  go  and  and  Mr.  Parks 
go?  A.     To  the  operating  room. 

Q.  And  w^hom  did  you  see  in  the  operating 
room  ? 

A.     Mr.    Bash    was    the    only    company    official 

present.  [445] 

*     *     * 

Trial  Examiner  Ruckel:  One  thing  at  a  time. 
You  may  answer. 

A.  We  wanted  to  see  if  they  had  changed  their 
policy  of  the  previous  afternoon  and  at  the  same 
time  register  a  further  protest  against  the  firing 
of  Charles  Jones  plus  the  employees  who  had  been 
fired  that  afternoon. 

Q.  (By  Mr.  Berke)  :  And  with  whom  did  you 
register  that  protest?  A.     With  Mr.  Bash. 

Q.  What  was  said  to  Mr.  Bash  either  by  you 
or  Mr.  Parks? 

A.  Mr.  Parks  spoke  first  but  I  don't  rememJjer 
what  he  said.  Then  I  asked  Mr.  Bash,  ''Have  you 
changed  your  policy  regarding  the  firing  of  Charles 
Jones?" 

Mr.  Bash  said,  ''I  have  nothing  to  do  with  it. 
He  is  out  of  my  hands." 

Q.     Was  there  anything  more  said  by  anybody? 

A.  Yes.  About  this  time  other  employees  came 
and   joined   us   in   the   discussion  and   T   remember 
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Louis  Peiui  joining  the  group  and  Leo  turned  to 

him  and  said,   ^^Are  you  with   these  people,   too, 

Louis?" 

And  Mr.  Pena  said,  '^I  certainly  am/' 
Q.     Now,  in  addition  to  Mr.  Pena  who  else  do 
you    recall    joining    the    group?      Was    Lorraine 
Conger  there?  [446]  A.     Yes. 

Q.     John  Gyuresik?  A.     Yes. 

Q.     Virginia  Kelso?  A.     Yes. 

Q.     Was  Violet  Leach?  A.     Yes. 

Q.    Was  Jesse  McLin?  A.     Yes. 

Q.     Homer  Mulligan?  A.     Yes. 

Q.     George  Rosengren?  A.     Yes. 

Q.     David  Sheaffer?  A.     Yes. 

Q.  What  else  took  place  then,  after  that  ques- 
tion by  Mr.  Bash  of  Mr.  Pena  ? 

Trial  Examiner  Ruckel:  Did  Mr.  Bash  make  a 
reply  to  Mr.  Pena's  statement  that  he  was  one  of 
the  group? 

The  Witness:    No. 

Trial  Examiner  Ruckel:    What  else  was  said? 
The  Witness:     I  don't  recall  Mr.   Bash  saying 
any  more.     Mr.  Parks  said,  '^We  don't  seem  to  be 
getting  anywhere.'' 

Thm  ]\rr.  Bash  said,  ^^We  will  see  about  that," 
and  M'i  the  operating  room.  [447] 

Q.     (By  Mr.  Bin-ke)  :     flow  lono'  was  hv  gone  .^ 

A.     About  tlircM'  niinut(\s. 

Q.     And  when  \w  {-ixmv  })a('k,  was  hv  alone  .^ 

A.     No.     He  had  the  building  guard  with   him. 
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Q.     And  was  anything  said  or  done  then? 

A.  He  asked  the  guard  to — he  said  to  the  guard, 
'* Eject  these  two  gentlemen/' 

Q.     Whom  was  he  referring  to? 

A.     Parks  and  myself. 

Q.     What  did  the  guard  do? 

A.     He  accompanied  us  out  of  the  building. 

Q.  Where  were  the  group  of  people  that  you 
have  just  named,  when  that  took  place? 

A.  They  were  still  gathered  around  Mr.  Bash's 
desk. 

Q.  About  how  long  a  time  elapsed  from  the  time 
you  first  went  into  the  office  to  see  Mr.  Bash  and 
the  time  that  you  were  escorted  outside  by  the 
guard?  A.     About  7  to  10  minutes. 

Q.    Did  you  thereafter  join  the  picket  line? 

A.    Yes.  [448] 

*     *     * 

Q.  Well,  the  one  that  you  spoke  of  on  direct 
examination,  of  a  meeting  in  which  you  heard  some- 
thing stated  by  Mr.  Bash  regarding  the  ACA,  and 
you  replied  regarding  the  ACA.  Do  you  recall 
your  answers  on  direct  examination? 

A.     Yes,  sir. 

Q.  Do  you  now  know  what  1  mean  when  I  talk 
about  the  meeting  you  referred  to? 

A.  Yes.  I  wouldn't  consider  it  a  meeting,  I 
wo\ild  consider  it  a  conversation. 

Q.  Oh,  I  thought  there  was  a  reference  to  a 
meeting.  I  am  [455]  glad  that  is  cleared  up.  In 
other  words,  it  was  just  a  casual  conversation  that 
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you  happened  to  overhear  and  that  you   entered 

into^?  A.     That  is  right. 

Mr.  Berke :  Now,  wait  a  minute.  I  wish  counsel 
wouldn't  characterize  the  conversation.  The  con- 
versation which  he  overheard,  whether  it  was  casual 
or  not,  I  think  is  a  matter  to  ])e  determined  from 
the  record. 

Trial  Examiner  Ruckel:  There  was  a  conversa- 
tion. 

Q.  (By  Mr.  Ernst)  :  Now,  prior  to  that  time] 
the  Company  made  it  very  obvious — to  everybody 
in  the  place  that  it  wouldn't  deal  with  the  Union 
until  it  had  complied  with  the  non-Communistic 
affidavit  provisions? 

A.  It  had  a  notice  on  the  board  to  that  effect, 
but  it  didn't  say  exactly  those  words  to  my  knowl- 
edge, to  my  recollection.  The  reason  I  engaged  in 
this  heated  conversation  with  Bash  was  because  I 
had  read  the  part  in  that  document  that  was  placed 
up  on  th(^  Company  Inilletin  board  that  the  Com- 
pany could  not  negotiate  with  the  ACA  l)ecause 
it  had  not  complied  wath  the  Taft-Hartley  Act. 

Q.  All  right.  Now  I  want  to  sec*  if  I  can't  lo- 
cate that  particular  thing  since  you  started  to  talk 
al)out  it. 

Was  that  a  notice  i)osted  along  a))out  July  20lh, 
according  to  your  ri'collection?  W(»]],  let  nu»  show 
it  to  you.  I  don't  want  to  ask  you  (juestions  lilce 
that.     That  may  Uv  a  little  [456]  unfair. 

A.      1  ])(»liev('  it  was  around  that  time.  [4r)7] 
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RESPONDENT'S  EXHIBIT  No.  8 

American  Communications  Assn. 

July  20,  1948 

To  the  Staff  of  Globe  Wireless,  Ltd. 

In  order  to  keep  you  current  on  the  status  of 
relations  between  this  company  and  the  American 
Communications  Association,  we  advise  you  here- 
with regarding  our  meeting  of  July  19: 

1.  The  Company  agreed  to  continue  relations 
with  ACA  until  August  15,  1948,  under  terms  of 
the  present  agreement. 

2.  Since  the  Company  has  been  notified  by 
NLRB  of  forthcoming  elections  based  on  petitions 
filed  by  certain  staff  members,  it  cannot,  after 
August  15,  recognize  ACA  as  sole  bargaining  agent 
for  all  Globe  employees. 

3.  In  an  effort  to  prove  its  contention  that  ACA 
represented  the  majority  of  Globe  employees,  Mr.^ 
Barlow  offered  a  petition  signed  by  75%  of  the 
staff,  according  to  his  statement.  The  Company 
refused  to  accept  this  petition  or  to  check  the  sig- 
natures and  names  thereon  because  the  method  used 
l)y  ACA  to  obtain  same  was  not  in  accordance  with 
])rovisions  of  the  National  Labor  Relations  Act. 

4.  After  long  discussion,  the  ACA  refused 
point  blank  to  make  any  effort  to  arrange  NLRB 
certification  or  petition  for  an  employee  election  as 
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provided  by  law.    Also,  it  flatly  refused  to  file  non- 
Communist  affidavits. 

5.  ACA  also  refused  to  take  any  action  on  the 
Company's  suggestion  that  it  get  together  with 
IBEW  in  an  effort  to  start  contract  negotiations 
prior  to  August  15  and/or  certification  by  NLR 
of  either  Union. 

6.  ACA  contended  that  the  majority  of  Glob 
employees  had  approved  of  its  refusal  to  sign  non] 
Communist  affidavits  and  the  definite  stand  take: 
per  above.     The  Company  refused  to  acknowledge" 
this  statement  as  being  true  or  to  accept  the  peti- 
tion allegedly  proving  this  point. 

7.  The  Company  asked  ACA  to  go  to  the  Labor 
Board  so  that  the  question  of  who  represented  the 
employees  would  be  settled  as  provided  by  law.  If 
ACA  continues  to  refuse  the  procedures  set  up  by 
law,  then  the  Company  cannot  deal  solely  with 
ACA,  and  instead  will  post  a  statment  of  working 
conditions  and  guarantees  fair  to  all. 

8.  Meanwhile,  and  at  any  time  after  the  present 
contract  expires,  the  Company  desires  to  meet  with 
whatever  Union  is  certified  by  the  Labor  Board. 

NEIL  D.  BROWN. 


Q.  (J^y  Mr.  Ernst):  Was  it  your  recollection 
that  Bash  was  passing  on  substantially  the  same 
information  as  what  was  in  those  published  notices 
regarding  the  ACA? 
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Mr.  Berke:  Now,  wait  a  minute.  I  object  to 
that.    That  isn't  what  the  witness  said. 

Trial  Examiner  Ruckel:  Objection  sustained. 
The  witness  related  the  conversation. 

Mr.  Ernst:  Well,  then  I  will  have  to  see  if  I 
can  find  the  right  document. 

Mr.  Berke:  Mr.  Ernst,  is  it  your  purpose  to 
show  that  Mr.  Bash 's  statment  to  the  witness  repre- 
sented the  Company's  view? 

Mr.  Ernst:  I  think  that  there  is  no  doubt  about 
the  Company's  view,  that  it  was  not  going  to  deal 
with  the  ACA  vmtil  it  was  certified,  and  was  ready 
to  when  it  would  be  certified.  Now,  the  latter  part 
I  don't  think  was  said  by  Bash,  I  am  not  going  to 
tell  you  that  it  was. 

Mr.  Brotsky:  We  will  stipulate  to  that  at  any 
time,  that  that  was  the  Company's  position.  [458] 


Q.  (By  Mr.  Ernst)  :  Were  you  a  member  of 
the  negotiating  committee  that  dealt  with  the  Com- 
pany? A.     No,  no. 

Q.  Did  the  committee  give  the  members  reports 
as  to  what  happened  at  the  meetings? 

Mr.  Brotsky:     Just  a  moment. 

We  will  object  to  this,  Mr.  Examiner,  as  not 
having  been  gone  into  on  direct,  repetitious. 

Mr.  Berke:     It  concerns  internal  affairs. 

Mr.  Ernst:  This  is  going  to  the  material  that  I 
objected  to  that  you  insisted  on  putting  in  with 
respect  to  what  happened  in  September.  [459] 

Mr.  Berke:     But  he  just  got  through  testifying 
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he  was  not  a  member  of  the  negotiating  committee, 

didn't  he? 

Mr.  Ernst:    Right. 

Mr.  Berke:    Then  how  would  he  know 

Trial  Examiner  Ruckel:  How  does  that  bear  on 
the  conversation  which  he  made  himself  a  party 
to  in  the  first  week  in  September? 

Mr.  Ernst:  I  think  the  materiality  of  it  to  that 
is  that  the  union  had  made  it  extremely  clear  to 
the  Company,  and  I  think  also  to  the  membership 
of  the  Union,  that  it  was  not  going  to  sign  the 
affidavits  no  matter  what  happened,  and  that  there- 
fore Mr.  Bash's  particular  statement  that  did  not 
have  that  condition  with  respect  to  ^^  Until  the  AC  A 
complied  with  the  law"  was  in  effect  immaterial. 

Mr.  Brotsky:  Mr.  Examiner,  may  I  say  this: 
The  Board  has  held  consistently  that  the  subjective 
effect  upon  a  particular  individual  of  statements 
l)y  supervisors  is  not  important.  They  adopted 
the  objective*  standard  that  we  all  know  exists  in 
tlic  law.     Now,  if 

Trial  E.xaminer  Ruckel:  Let's  don't  argue  it 
any  nirtlier.  T  don't  see  the  materiality.  01)J(m- 
tioii  sustained. 

Mr.  I'lnist:  Mi*.  KxamincM',  it  is  the  only  way  1 
can  ucl  ill  the  record  tlie  fact  that  eveiybody  in 
the  i)la((^  realized  tliat  the  ACA  was  not  going  to 
conform,  and  that  that  Avas  the  reason  the*  company 
was  not  dealing  with  it,  and  that  was  known  to  the 
people  around  there.  Now,  apparently,  as  I  under- 
stand it,  the  (leneral  Counsel  has  brouc:ht  in  a  new 
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unfair  labor  practice  now  tliat  is  not  covered  by 
any  charge,  to  the  effect  that  we  intimidated  these 
people  in  September,  and  has  put  this  witness  on 
to  prove  that.  Now,  the  nature  of  the  intimida- 
tion, the  effect  of  any  statements  depend  upon 
what  the  people  understood  and  knew  at  the  time. 

•x-        *        * 

Q.  (By  Mr.  Ernst) :  Now,  at  12 :15  a.m.  on 
January  the  22nd,  did  you  register  a  ])rotest  with 
Mr.  Bash?  A.    Yes. 

Q.  Now,  w^hat  do  you  mean  by  the  phrase 
'^register  a  protest?" 

A.  I  told  Mr.  Bash  that  I  protested  the  dis- 
charge of  Charles  Jones  and  the  additional  em- 
ployees that  were  discharged  the  previous  day. 

Q.  In  other  words,  when  you  say  '* registered'' 
you  mean  nothing  more  than  making  that  statement 
which  you  have  just  quoted  to  Mr.  Bash? 

A.  To  make  the  impression  on  Mr.  Bash  that  I 
was  not  in  agreement  with  what  was  done. 

Q.  Now,  during  the  time  that  you  were  there 
at  12:15  did  the  rest  of  the  employees  there  who 
joined  you  chuiie  in  on  the  discussion  the  way  they 
did  at  the  4  ilf)  to  5 :15  meeting  i 

A.     Yes,  they  registered  remarks  with  Mr.  Bash. 

Q.  Now,  at  the  12 :15  meeting  did  Mr.  Bash  tell 
you  in  whose  hands  it  was,  the  matter  that  the  said 
was  out  of  his  hands?  A.     No,  no. 

Q.  Did  you  at  5:15  tell  Mr.  Bash  that  you 
wanted  a  settlement  of  flu*  iv^'^"c\.*iii*"e  hv  the  retin-i. 
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of  Chuck  Jones  to  work  before  you  would  go  to 

work?  [465]  A.     No,  I  didn't  say  that. 

Q.     Or  did  you  ask  for  a  good  reason  for  it? 

A.  No,  I  merely  stated  that  ''I  am  willing  to 
go  back  to  work  but  I  would  rather  discuss  this 
grievance  first." 

Q.  In  other  words,  you  in  no  Avay  told  him  that 
you  would  not  work  until  you  could  discuss  the 
grievance  ? 

Mr.  Brotsky:    Just  a  moment. 

A.     I  said 

Mr.  Brotsky:    Wait  a  moment. 

Trial  Examiner  Ruckel:  Find  out  what  he  said., 
Go  ahead. 

The  Witness :  I  had  already  made  the  statement, 
I  said,  '^I  am  willing  to  go  back  to  work,  but  I 
would  rather  discuss  this  grievance  first."  That  is 
what  I  said. 

Q.  (By  Mr.  Ernst) :  And  Mr.  Bash  made  it 
clear  to  you  that  he  was  not  going  to  discuss  it  any 
more,  didn't  he? 

A.  He  ignored  my  statement  and  presented  the 
time  card  to  a  person  standing  next  to  me. 

Q.  Now,  is  this  the  only  statement  that  you 
made  during  the  period  from  4 :15  to  5 :15  ? 

A.     No. 

Q.     What  else  did  you  say  to  Mr.  Bash  I 

A.  At  th(»  first  part  of  the  discussion,  just  about 
the  time  I — oh,  maybe,  a  few  miruites  after  I 
joined  the  group  I  remember  asking  Mi*.  Bash 
when  we  were  trying  to  find  out  [466]  the  reasons, 
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for  Jones'  discharge,  he  was  evasive,  he  didn't  give 

any  reason  beyond  the  fact  that 

Q.    What  did  he  say  rather  than 


A.  Well,  he  said  ^'Inefficiency"  I  believe.  I  am 
not  certain. 

Q.    You  are  not  certain  of  what  he  said? 

A.  Some  word  to  that  effect.  And  then  the 
remark  I  made,  the  further  remark  I  made  to  Bash, 
*'Was  it  because  of  those  letters  that  we  put  on  the 
union  bulletin  board,"  and  he  says,  ''No." 

Q.  In  other  words,  you  were  referring  then  to 
the  letters  protesting  the  return  of  the  40  hour 
week  ? 

A.  No,  we  were  referring  to  the  letters  protest- 
ing the  layofes.  [467] 

*     *     * 

Q.  Was  that  a  meeting  a  formal  meeting  ar- 
ranged in  advance? 

Mr.  Berke:  Wait  a  minute.  I  object  to  this  as 
going  beyond  the  scope  of  the  direct  examination. 

Trail  Examiner  Ruckel:     Objection  sustained. 

Mr.  Berke :     It  is  irrelevant.  [468] 

*  *  -Sf 

Mr.  Ernst:  Now,  Mr.  Examiner,  there  has  not 
been  any  showing  that  this  man  acted  as  a  member 
of  the  AC  A,  of  the  AC  A  Grievance  Committee  at 
that  meeting.  That  is  what  I  am  going  into,  I  am 
asking  the  questions  leading  up  to  that,  and  you  arc 
preventing  me  from  doing  so.  [469] 

Trial  Examiner  Ruckel:     Well,  it  is  shown  that 
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he  is  a  member  of  the  group  representing  the  em- 
ployees of  the  company.  I 

Mr.  Ernst:  Right,  that  is  quite  a  bit  different 
than  the  matter  of  his — and  they  being  there  as  a 
representative  of  the  ACA  and  a  member  of  its 
Shop  and  Grievance  Committee. 

Mr.  Berke :  Well,  he  has  testified  he  was  a  mem- 
ber of  the  committee. 

Mr.  Ernst:     Quite  right,  he  has  testified  to  that. 

Mr.  Berke :  And  attended  one  meeting  with  man- 
agement. 

Mr.  Ernst:  Quite  right,  he  testified  he  was  a 
member,  and  he  testified  to  the  meeting. 

Mr.  Berke:  What  difference  does  it  make 
whether  the  meeting  was  formal  or  informal  ? 

Mr.  Ernst :  Well,  I  assume  that  the  relevance  of 
this  meeting  is,  has  something  to  do  with  his  being 
a  representative  of  the  ACA  at  that  particular  time, 
and  I  want  to  go  into  the  meeting  to  find  out 
whether  it  was  a  meeting  with  the  ACA  or  wdth 
somebody  else.  I  want  to  know  how  it  was  arranged, 
who  were  there,  whether  they  were  ACA  members 
or  not,  and  whether  they  were  members  of  the 
Grievance  Committee  or  not. 

I'rial  Examiner  Ruckel:  I  don't  think  that  is 
relevant.  The  point  was  was  he  there  representing 
himself,  or  was  he  there  representing  other  em- 
ployees in  activity.  Whether  it  [470]  was  actually 
sponsored  by  the  union  or  whether  it  was  formal,  or 
whether  it  was  informal,  I  don't  think  makes  any 
difference. 
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I  am  going  to  sustain  the  objection.  We  are  just 
wasting  time  arguing  about  it.  Go  ahead. 

Mr.  Ernst:  I  don't  see  how  I  can  put  in  my 
side  of  the  background,  if  I  am  stopped  at  every 
moment  while  the  General  Counsel  puts  in  anything 
he  wants  to  as  to  this  background. 

Trial  Examiner  Ruckel:  You  can  take  excep- 
tions to  it. 

Mr.  Ernst:  I  assume  that  I  have  automatic  ex- 
ceptions to  all  of  these  rulings. 

Mr.  Brotsky:  Why  does  Counsel  have  to  labor 
the  record  with  these  repeated  exceptions? 

Mr.  Ernst:  I  don't  want  to  have  another  hearing 
in  the  case,  if  I  can  avoid  it.  [471] 


Mr.  Ernst :  The  point  is  that  they  have  gone  into 
this  whole  period  from  September  up  to  January 
21st.  I  objected  to  going  into  anything  prior  to 
January  21st.  They  have  gone  into  it. 

Trial  Examiner  Ruckel:  Therefore,  we  should 
go  into  everything  else  before  January  20th,  is 
that  it? 

Mr.  Ernst :  No,  but  we  should  get  a  rounded  pic- 
ture of  the  background,  if  you  are  going  to  go  into 
it,  or  a  rounded  picture  of  any  alleged  unfair  labor 
practices. 

Trial  Examiner  Ruckel:  The  only  thing  was  we 
want  to  know  whether  Mr.  Bash  said  or  didn't  say 
what  the  witness  attributed  to  him  as  having  been 
said,  so  I  can't  assure  you  that  I  will  permit  you  to 
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take  this  witness  over  later  on  as  your  own  witness 
on  that  point,  because  I  doubt  the  relevancy  of  it 
either  now^  or  then.  [479] 


LOREAINE  E.  CONGER 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

The  Reporter :     State  your  name,  please  ? 

The  Witness :     Lorraine  E.  Conger,  C-o-n-g-e-r. 

By  Mr.  Berke : 

Q.    Where  do  you  live,  Miss  Conger? 

A.     1941  Taraval  Street,  San  Francisco. 

Q.     San  Francisco?  A.    Yes. 

Q.    Were  you  ever  employed  by  Globe  Wireless  ? 

A.    Yes,  I  was. 

Q.     When  were  you  first  hired  by  that  company  ? 

A.     November  4,  1947. 

Q.     And  when  did  you  last  work  there  ? 

A.     January  22,  1949. 

Q.     What  job  did  you  hold  on  January  22,  1949? 

A.  I  was  classified  as  a  teletype  operator,  but  T 
was  working  at  the  cable  dispatch  desk,  or  the  traffic 
desk.  [482] 

*     *     * 

Q.    Do  you  recall  the  night  of  January  21,  1949? 
A.     Yes,  I  do. 
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Q.  What  occurred  on  that  evening  that  makes 
you  recall  it  particularly  ? 

A.  Well,  at  about  7 :30  in  the  evening  I  received 
a  phone  [483]  call  from  Mr.  Bash. 

Q.  How  do  you  know  it  was  Mr.  Bash  that  called 
you?  A.     He  identified  himself. 

Q.  And  will  you  tell  us  what  he  said  and  what 
you  said  in  the  course  of  that  conversation  ? 

A.  Well,  I  hadn't  been  up  very  long,  and  I  was 
getting  ready  to  go  to  a  union  meeting,  and  the 
phone  rang,  and  I  answered,  he  says,  ''This  is  Leo." 

And  I  was  surprised,  and  answered  "What  are 
you  doing  down  there  at  this  hour  of  the  night?" 

Q.    Where  were  you  referring  to  ? 

A.  To  the  office;  I  could  hear  the  background, 
the  noise. 

Q.     Go  ahead. 

A.  And  he  said,  "Well,  I  don't  know  whether 
anybody  else  has  told  you  or  not,  but  there  has  been 
some  trouble  down  here,  and  we  fired  Chuck  Jones 
and  a  bunch  of  other  people  who  protested  the  [484] 
firing." 

Q.  What  did  you  say  to  that,  if  anything,  or 
did  he  say  something  more  ? 

A.     He  kept  on  talking. 

Q.  Will  you  tell  us  what  else  he  said  as  you  re- 
call it? 

A,  He  said  that  "Jones  and  Risley,  those  two 
stinkers,  had  been  engaged  in  too  much  union  activ- 
ity." And  then  he  said,  "This  ACA  outfit  is  nothing 
more  than  a  bunch  of  Communists." 
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At  this  point  I  said,  '^Wait  a  minute  now!  Who 
are  you  calling  a  Communist?  I  will  have  you  know 
that  I  am  a  member  of  the  twelfth  generation,  my 
family,  in  this  country,  and  I  can  hardly  be  called 
a  Communist/' 

Q.     What  did  he  say  to  that  ? 

A.  He  said,  ^^Well,  take  my  word  for  it,  anyway 
they  can't  do  you  any  good."  And  then  he  asked 
me,  told  me  that  he  Jiked  me,  and  my  work  was  tops, 
and  that  my  job  was  there  if  I  wanted  it,  and  he 
wanted  to  know  if  I  was  coming  in,  and  I  said  that 
I  didn't  know,  that  I  would  let  him  know  a  little 
later,  in  plenty  of  time. 

Q.  Was  there  anything  more  said  by  either  one 
of  you? 

A.  He  made  the  remark,  volunteered  the  infor- 
mation that  he  had  taken  Chuck's  card  into  General 
Boatwright.  He  didn't  say  when  or  why  or  any- 
thing. 

Q.     What  card  was  he  referring  to? 

A.     His  time  card. 

Q.     Was  there  more  to  the  conversation  ?  [485] 

A.     I  don't  recall  if  there  was  or  not. 

Q.     Have  you  exhausted  your  memory  on  that  ? 

A.     I  guess  I  have. 

Q.  Do  you  recall  whether  or  not  he  iiiadc^  any 
reference  to  his  having  been  a  member  of  the  Union, 
or  with  reference  to  the  New  York  Office? 

A.     Oh,  yes. 

Q.     Does  that  refresh  vour  memory? 
A.     Yes. 
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Q.    Will  you  tell  us  what  it  was  he  said  ? 

A.  He  said  that  the  New  York  Office  force  had 
walked  out,  and  that  there  had  not  been  any  contact 
with  them  since  about  4:15. 

Q.  What  was  it  he  said  about  his  having  been  a 
member  of  the  Union? 

A.  Oh,  let's  see — he  mentioned  that  he  had  been 
a  member  of  the  ACA  and  had  been  involved  in  a 
strike,  and  how  hungry  he  got,  and  then  he  says, 
**It  is  pretty  nice  to  keep  eating,  you  know." 

Q.  Was  there  anything  else  that  you  remember 
about  the  conversation  1 

A.     I  don't  believe  there  was. 

Q.     You  say  you  think  that  was  all  ? 

A.     I  think  that  was  all. 

Q.     What  watch  did  you  work?  [486] 

A.     Midnight  to  8 :00. 

Q.  And  were  you  due  to  go  to  work  midnight 
that  night  he  called  you?  A.     Yes. 

Q.  Now,  this  union  meeting  that  you  had  sched- 
uled to  go  to,  when  was  that  scheduled  ? 

A.     That  was  scheduled  regularly  for  8 :00  p.m. 

Q.  Was  that  a  meeting  that  had  been  scheduled 
some  days  before?  A.    Yes,  it  was. 

Q.     Did  you  go  to  the  meeting  ? 

A.     Yes,  I  did. 

Q.  And  while  at  that  meeting  did  you  learn 
about  the  discharge  of  Charles  Jones 

Mr.  Ernst :  I  submit  that  she  has  testified  about 
Icnrning  about  it. 
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Mr.  Berke :     Let  me  finish  the  question. 

Q.     (By  Mr.  Berke)  :    as  well  as  having  pr( 

viously  been  told  by  Mr.  Bash  about  this? 

A.     Yes. 

Mr.  Ernst:    I  object. 

Trial  Examiner  Ruckel:     Objection  overruled. 

Q.     (By  Mr.  Berke)  :    Now,  did  you  go  to  work 
at  midnight?  A.    Yes,  I  did. 

Q.     Where  did  you  report  for  work  ?  [487] 

A.     Where  ? 

Q.     Yes.  A.    At  the  cable  desk. 

Q.     And  did  you  proceed  to  work  ? 

A.     Well,  it  was  pretty  badly  messed  up. 

Q.     What  w^as  pretty  badly  messed  up  ? 
A.     The  file  system  on  the  desk,  which  is  my  job. 
Q.     Did   you   continue   working   throughout   the 
period  of  your  watch  ?  A.     No. 

Q.     What  happened  ? 

A.     At  about  12:15  or  12:20  Mr.  Hinde  and  Mr. 
Parks  came  in. 

Q.     And  did  you  see  where  they  went  ? 
A.     They  walked  back  to  Mr.  Bash's  desk. 
Q.     Did  you  join  Mr.  Hinde  and  Mr.  Parks? 
A.     We  all  went  back  in  a  group. 
Q.     That  is,  all  the  people  on  the  mid  watch  ? 
A.     That  is  right. 

Q.     A])out   how   long   after   Mr.    Bash    and    Mr. 
Hinde  and  Mr.  Parks  were  there? 
A.     Within  about  three  minutes,  I  sup])ose. 
Q.     What  was  your  purpose  in  joining  the  group 
witli  Mr.  Hinde  and  Mr.  Parks? 
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Mr.  Ernst:  Are  you  asking  about  her  personal 
purpose  or  that  of  the  group?  She  said  she  went 
back  with  the  group.  [488] 

A.  Well,  I  didn't  feel  too  secure,  in  view  of  what 
had  happened  already. 

Q.  Well,  tell  us  what  you  meant  by  that,  what 
your  purpose  was  in  going  up  with  the  group  with 
Mr.  Hinde  and  Mr.  Parks. 

A.  It  was  to  protest  the  discharge  of  these  other 
people. 

Q.  Do  you  know  w^hether  or  not  there  was  any 
activity  over  the  circuits  during  that  period;  that 
is,  from  the  time  you  came  to  work  at  12:00  o'clock 
up  to  the  time  that  you  joined  the  group  and  went 
up  to  Mr.  Bash's  desk? 

A.     There  was  no  activity  on  the  circuits. 

Q.  Was  there  any  activity,  if  you  know,  between 
the — strike  that. 

How  long  did  you  and  the  group  remain  at  Mr. 
Bash's  desk? 

A.     From  about  12 :20,  when  we  went  back. 

Q.     Until?  A.     Until  about  1 :30. 

Q.  From  that  period  of  time,  12 :20  to  1 :30,  was 
there  any  activity  over  the  circuits  ? 

A.     There  was  not. 

Q.  What  was  the  condition  of  the  Manila  circuit, 
if  you  know? 

A.  Well,  they  didn't  seem  to  have  any  signals 
there. 

Q.  Was  that  what  is  commonly  known  as  a  fad- 
ing period?  A.     That  is  right. 
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Q.  While  you  and  the  group  were  assembled  at 
Mr.  Bash's  desk,  [489]  did  Mr.  Bash  say  anythin^^ 
to  you  people  ?  A.     He  said  several  things. 

Q.  Well,  tell  us  what  he  said,  as  best  you  remem- 
ber it,  and  the  words  that  he  used. 

Trial  Examiner  Ruckel :     Go  ahead. 

A.     I  don't  remember. 

Q.  (By  Mr.  Berke)  :  Well,  whatever  you  re- 
member, just  tell  us  whatever  you  recall  he  said. 

Tell  us  this :  What  was  he  doing  during  the  period 
of  time  that  you  were  assembled  around  there  ? 

A.  Well,  Mr.  Parks  and  Mr.  Hinde  had  come  in 
and  started  talking  to  him  about  the  reinstatement 
of  other  people  and  Chuck  Jones,  and  Leo  said  that 
he  didn't  have  the  power  to  do  it.  He  said,  ''It  is 
out  of  my  hands." 

Q.  All  right,  now,  what  else  took  place;  that  is, 
what  else  did  you  hear,  what  else  did  you  see,  while 
you  were  there  ? 

A.    Mr.  Bash  got  up  from  his  desk  and  walked 

out  into  the  hall  and  got  the  guard  and  had  Mr. 

Parks  and  Mr.  Hinde  taken  out  of  there. 

*     *     * 

Q.  Did  he  talk  to  you  people  or  say  anything  to 
the  group  [490]  in  between  these  telephone  calls  or 
while  he  was  making  the  telephone  calls  or  while  he 
was  making  the  telephone  calls?  A.     Yes. 

Q.     What  did  he  say? 

A.  He  made  a  remark  about  this  being  in  the 
h.ands  of  the  General,  the  General  was  running 
things  and  he  would  run  thinc:s  his  wav. 
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Q.    What  else  did  he  say? 

A.  He  looked  at  Louis  Pena  and  said,  **  Louis, 
are  you  in  this,  too?"  And  Louis  said,  '*Yes,  sir, 
lam.'' 

Q.     Did  he  make  any  more  remarks  to  the  group  ? 

A.  He  looked  around  the  group  and  said,  **Well, 
if  you  are  going  to  tie  yourselves  to  the  tail  of  this 
Communist  kite,  you  can  sink  with  it." 

Q.     Was  there  anything  more  said  by  him? 

A.     Not  that  I  heard. 

Q.  Did  he  quote  General  Boatwright,  if  you  re- 
call? 

A.  That  the  General  had  given  orders  to  fire 
everybody,  if  necessary. 

Mr.  Ernst:  I  ask  that  that  be  stricken  as  hear- 
say. 

Trial  Examiner  Ruckel :  It  may  stand,  not  as  to 
whether  the  General  said  it  or  not  but  its  repetition 
by  Bash  would  make  it  admissible  as  coming  from 
Bash. 

Mr.  Ernst:  I  was  just  going  to  the  form,  Mr. 
Examiner.  I  realize  that.  I  wanted  her  to  quote 
him,  if  possible.  [491] 

Mr.  Berke:  She  is  quoting  Mr.  Bash,  if  you 
don't  recall  the  conversation. 

Q.  (By  Mr.  Berke) :  Do  you  recall  whether 
there  was  anything  else  said  ? 

A.     Not  that  I  remember. 

Q.  Did  anybody  in  the  group  make  any  response 
to  ]\rr.  Basil's  remarks? 
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A.  I  think  there  was  someone  in  the  group  made 
some  remark,  but  I  don't  remember  the  remark. 

Q.  You  don't  remember  it.  What  happened  then 
about  1 :30  a.m.,  which  is  the  end  of  the  period  that 
the  group  was  assembled? 

A.  Well,  about  that  time  Leo  went  to  the  card 
rack,  took  our  time  cards  out. 

Q.     What  did  he  do  with  them  ? 

A.  He  had  them  in  his  hand  for  a  moment,  and 
then  laid  them  down  beside  the  telephone.  He  said, 
^'I  don't  think  it  is  necessary  to  go  through  this  mo- 
tion of  stamping  you  out.  You  all  know  you  are 
fired." 

Q.     What  did  you  people  say  or  do? 
A.     We  went  to  the  cloak  room  and  cleaned  out 
our  lockers  and  got  ready  to  leave.  [492] 

*     *     -jf 

Q.     (By  Mr.  Berke) :    Did  Homer  Mulligan  and 
Violet  Leach  work  on  your  watch  ? 

A.     Yes,  they  did. 

Q.     Do  you  know  whether  or  not  they  were  pres- 
ent in  that  group  that  was  assembled  aroimd  Mr 
Bash  that  night  ?  A.     They  were. 

Q.  Did  they  join  in  with  the  rest  of  the  group  in 
requesting  reinstatement  of  Mr.  Jones,  do  you 
know  ? 

Mr.  Ernst:  1  object  to  her  testifying  as  to  tliat, 
the  other  i)eople  can  testify  to  it. 

Trial  Examiner  Ruckel :  She  may  testify  what 
she  saw  and  [495]  heard. 

A.     They  wei-e  there,  they  took  part  in  this. 
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Q.  (By  Mr.  Berke) :  Now,  when  the  group  left 
the  company  premises  that  night  did  you  leave 
alone,  or  did  somebody — that  is,  did  the  group  leave 
as  such,  or  was  somebody  with  that  group  that  did 
not  belong  to  that  watch  ? 

A.  Well,  the  building  guard  took  us  all  out  in 
a  body. 

Q.     How  did  that  happen  ? 

Mr.  Ernst:  I  submit  it  is  immaterial,  I  object 
to  it  as  immaterial. 

Mr.  Berke :     It  is  very  material. 

Trial  Examiner  Ruckel :     Go  ahead. 

Did  somebody  call  up  for  him,  or  do  you  know  ? 

A.  After  Mr.  McDowell  and  Mr.  Chin  came  in 
Mr.  Bash  went  out  and  got  the  building  guard,  and 
said,  ^^Take  these  people  out  of  here." 

Q.     (By  Mr.  Berke)  :    And  did  the  guard  go  out 

with  you  ?  A.     Yes,  he  did. 

Mr.  Berke :     You  may  take  the  witness.  [496] 

*     *     * 

Cross-Examination 
By  Mr.  Ernst : 

Q.  I  see.  Now,  at  the  time  you  came  to  the  cable 
desk  on  the  morning  of  January  22nd,  you  stated 
that  it  was  badly  messed  up.  Would  you  give  me  the 
detail  of  why  you  so  described  it? 

A.  Well,  the  work  on  the  cable  desk  consisted  (»f 
filing  the  [500]  day's  traffic  sent  and  received  only 
when  in  solid  sequence.  Nothing  was  solid  on  tlmt 
desk  that  night. 


288  National  Labor  Relations  Board 

(Testimony  of  Lorraine  E.  Conger.) 

Q.     You  mean   everything   is   usually   in   orde^ 
numerical  order?  A.     That  is  right. 

Q.    At  the  time  you  arrived  was  there  anybody 
working  at  the  desk  that  you  replaced? 

A.     There  was  nobody  over  there. 

Q.     Now,  you  were  at  the  Union  meeting  at  8 :00 
p.m.?  A.     That  is  right. 

Q.     And  at  that  time  did  the  group  there  hear  of 
what  happened  at  4:15  to  5:30  in  the  afternoon? 

A.    We  did. 

Q.     And  did  they  hear  that  the  persons  who  had 
been  involved  had  been  discharged  ? 

A.    Yes,  sir. 

Q.    And  did  you  know  what  action  those  persons 
took  at  4:15  to  5:30? 

Mr.  Brotsky :  Just  a  moment.  You  mean  was  she 
told  what  action  they  took? 

Mr.  Ernst :     I  will  ref rame  it. 

Q.  (By  Mr.  Ernst)  :  Were  you  told  at  the  meet- 
ing what  actions  they  took  ?  A.     Yes,  sir. 

Q.  And  did  the  actions  that  you  took  from  12:15 
to  1:30  seem  to  you  to  be  essentially  the  same  as 
your  fellow-workers  [501]  took  between  4:15  and 
5:30? 

Mr.  Brotsky:  Just  a  minute.  I  will  ol)iect  to 
that. 

Trial  Examiner  Ruekel :     Objection  sustained. 

Q.  (By  Mr.  Ernst)  :  What  did  they  tell  you 
that  the  other  people  had  done  between  4:15  and 
5:30? 
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Trial  Examiner  Ruckel:  Is  that  materials  She 
didn't  go  into  that  on  direct.  She  simply  said  she 
heard  further  comment  that  Jones  had  been  dis- 
charged. 

Mr.  Ernst:  I  think  it  is  material  to  find  out 
whether  at  12:15  she  started  to  do  something  that 
was  essentially  the  same  as  what  her  fellow-workers 
had  done  8  hours  previously,  and  had  been  dis- 
charged for. 

Trial  Examiner  Ruckel :  We  are  concerned  with 
what  she  did  when  she  got  to  the  office. 

Mr.  Ernst :     Pardon  me  ? 

Trial  Examiner  Ruckel :  We  are  concerned  with 
what  she  did  when  she  got  to  the  office. 

Mr.  Ernst :  Well,  but  I  submit  that  it  is  relevant 
that  when  she  did  so  she  knew  that  persons  who  had 
done  exactly  the  same  thing,  or  essentially  the  same 
thing  8  hours  before  had  been  discharged  for  it. 

Mr.  Brotsky :  Her  knowledge  can  be  inferred  by 
the  facts  of  what  she  did  and  what  she  was  told. 

Trial    Examiner    Ruckel:     Objection    sustained. 

Let's  go  ahead.  [502] 

*     *     * 

Q.  He  didn't  give  you  that  much  detail.  Now, 
when  you  arrived  at  the  office  at  about  12 :00  o'clock, 
did  you  tell  Mr.  Bash,  as  you  had  promised  him  you 
would  at  the  imd  of  your  conversation  at  7:30, 
whether  you  were  going  to  work  that  night  ? 

A.  T  had  called  at  9:30  p.m.  and  notified  the  of- 
fi/'c.  [505] 
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Q.     What  did  you  tell  the  office  at  9:30? 

A.     I  told  them  simply,  ''Tell  Leo  Lorraine  will 
be  in  at  midnight  as  usual." 

Q.     Now,  was  this  after  the  meeting  was  over? 

A.     It  was.  [506] 

*     *     * 

VIRGINIA  KELSO 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  National  Labor  Relations  Board,  being 
first  duly  sworn,  was  examined  and  testified  as  fol- 
lows: 

Direct  Exxamination 
By  Mr.  Berke: 

Q.     Will  you  give  the  Reporter  your  name  and 
address,  please? 

A.     Virginia   Kelso,   529   Masonic   Avenue,    San 
Francisco. 

Q.     Miss  Kelso,  were  you  ever  employed  by  Globe 
Wireless  ?  A.     Yes,  I  was. 

Q.     When  were  you  first  hired  by  that  Company  ? 

A.     October  '46. 

Q.     And  when  did  you  last  work  there  ? 

A.     January  22nd. 

Q.     What  year?  A.     '49. 

Q.     And  what  position  did  you  hold  on  January 
22,   1949? 

A.     I  was  an  automatic  printer  operator. 

Q.     What  watch  did  you  work  on? 

A.     Midnight  to  8:00  in  the  morning.  [511] 
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Q.  Now,  at  the  time  you  went  to  work  for  Globe, 
were  you  a  member  of  any  union? 

A.     No,  I  wasn't. 

Q.  Did  you  thereafter  become  a  member  of  a 
union?  A.    Yes. 

Q.     What  union?  A.    AC  A.  [512] 

*     *     * 

Q.     Do  you  recall  January  21,  1949? 

A.     Yes,  I  do. 

Q.  How  did  you  happen  to  recall  that  night  in 
particular  ? 

A.  Because  about  seven  o'clock  that  evening  I 
had  a  telephone  call  from  Leo  Bash. 

Q.  How  do  you  know  that  it  was  Leo  Bash  that 
telephoned  you? 

A.  Well,  I  know  his  voice  and  he  also  said,  *' Jin- 
nie,  this  is  Leo,"  when  I  answered  the  phone. 

Q.  Will  you  please  tell  us  the  conversation  that 
you  had  with  him  on  the  phone? 

A.    Well,  I  just  said,  ^'Hello." 

And  he  said,  'Minnie,  we  have  had  some  trouble 
down  here  this  afternoon." 

He  said,  ''The  whole  four  to  mid  shift  has  been 
fired,"  and  there  wasn't  much  I  could  say. 

Q.     What  did  you  say? 

A.     T  said,  "Oh,  God!" 

Q.     Did  he  say  anything  more? 

A.  He  said,  "I  am  going  to  have  to  ask  you,  if 
you  want  your  job  or  not." 

Q.     Did  you  make  any  response  to  that? 
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A.     I  said,  ''Yes,  of  course,  I  want  my  job." 
And  he  said,  ''Well,  will  you  be  coming  in  tonight 
at  [513]  midnight?" 

And  I  said,  "Yes,  Leo,  I  will  be  there  at  mid- 
night." 

Q.     Was  there  anything  more  that  was  said  ? 

A.     No.  He  said,  "I  will  see  you  then." 

Q.     Did  you  report  to  work  at  midnight? 

A.     Yes,  I  did. 

Q.  Do  you  know  whether  or  not  there  was  a 
union  meeting  scheduled  for  your  watch  that  night  ? 

A.     Yes.   I  went  to  the  eight  o'clock  meeting. 

Q.  You  did  go  to  that  eight  o'clock  meeting.  And 
did  you  hoar  a])out  Mr.  Jones'  discharge  at  that 
meeting  ? 

A.  Yes,  there  was  quite  a  bit  of  discussion. 

Q.  Now,  did  you  report  for  work  at  midnight? 

A.  Yes. 

Q.  Whore  did  you  go? 

A.  I  wont  over  to  my  New  York  circuit. 

Q.  And  what  was  the  condition  of  your  circuit? 

A.  It  was  terrible. 

Q.  What  do  you  moan  by  terrible  ? 

A.  There  was  no  contact  with  Now  York  at  all. 

*     *     * 

Q.  (By  Mr.  Borke)  :  Did  you  remain  working 
thi'oughout  the  period  of  your  watch? 

A.  There  was  nothing  for  me  to  do  at  the  time, 
so  I  wont  over  to  tho  teletype  department.  T  was 
talking  to  tho  i;'irl  over  there. 


vs.  Globe  Wireless,  Ltd.  293 

(Testimony  of  Virginia  Kelso.) 

Q.  Now,  were  you  in  the  operating  room  all  the 
time  ?  A.     Yes. 

Q.  Did  anything  take  place  while  you  were  in 
the  operating  room  that  was  unusual? 

A.    Yes.  Mr.  Hinde  and  Mr.  Parks  came  in. 

Q.     And  what  did  you  see  them  do? 

A.     They  went  over  to  Leo's  desk.  [515] 

Q.     Did  you  later  join  them? 

A.    Yes,  I  did. 

Q.  Were  there  others  there  besides  Parks  and 
Hinde?        A.    Yes,  there  were. 

Q.  Can  you  tell  us  whether  or  not  John  Gyurcsik 
was  there  ?  A.    Yes,  sir. 

Q.    Violet  Leach  there?  A.    Yes,  sir. 

Q.     Jesse  McLin?  A.    Yes. 

Q.     Homer  Mulligan  ?  A.    Yes. 

Q.     Louis  Pena?  A.     Yes. 

Q.     George  Rosengren?  A.    Yes. 

Q.     David  Sheaffer?  A.     Yes. 

Q.     And  Lorraine  Conger?  A.     Yes. 

Q.     Who  has  just  testified?  A.    Yes. 

Q.     What  was  your  purpose  in  joining  the  group  ? 

A.  Well,  I  felt  that  if  they  could  fire  one  person 
as  they  did  Chuck  Jones  my  job  was  not  veiy  safe 
either.  [516] 

Q.  And  did  you  speak  to  anyone  while  you  were 
assembled  there?  A.     No,  I  never  said  a  word. 

Q.     Did  you  say  anything  to  Mr.  Bash? 

A.     No. 

Q.  Did  Mr.  Bash  make  any  comments  to  the 
group  ? 
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A.     Yes,  from  time  to  time  he  made  comments. 


Q.     All  ri^ht.    What  else  did  you  hear? 

A.  Well,  he  asked  Louis  Pena,  he  said,  ^'Are  you 
in  this  too,  Louis?" 

And  Louis  said,  ^^Yes,  I  am."  [517] 

Trial  Examiner  Ruckel:  Did  he  say  anything 
else? 

The  Witness :     I  was  trying  to  think. 

Q.  (By  Mr.  Berke) :  Do  you  recall  whether  he 
said  anything  else  or  not? 

A.     I  can't  remember  anything. 

Q.  Have  you  exhausted  your  memory  on  the  con- 
versation ? 

A.  Well,  that  is  all  1  can  remember,  until  he  went 
over  to  the  time  clock. 

Q.     What  did  he  do  at  the  time  clock? 

A.     He  took  all  our  cards  out. 

Q.     What  did  he  do  with  those  cards? 

A.  Well,  he  laid  them  on  the  desk  by  the  phones 
there,  and  he  turned  around  to  us  and  he  said,  ''I 
don't  think  there  is  any  use  in  my  going  through  the 
motions  of  timing  you  out/'  He  says,  **You  all 
kiHAv  you  are  fired." 

i}.     Was  there  anything  else  that  he  said  then? 

A.  Oh,  and  he  also  said,  he  says,  '*And  you  are 
also  on  strike." 

Q.  Now,  you  say  you  have  exhausted  your  mem- 
oiy  with  respect  to  the  previous  conversation? 

A.     Yes. 
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Q.     As  to  his  going  to  the  time  clock  I 

A.    Yes. 

Q.  Does  this  refresh  your  memory,  do  you  recall 
whether  or  not  he  said  anything  about  tieing  your- 
self up  with  the  [518]  communists,  or  hitching  your- 
self to  the  communist  star"? 

A.  Oh,  yes,  he  did,  he  made  some  remark  about 
we  were  tieing  ourselves  to  the  tail  of  a  commie,  or 
something  like  that,  I  don't  remember  the  actual 
words,  and  that  we  were  going  to  sink  with  them. 

Q.  Did  he  make  any  reference  to  General  Boat- 
wright  ? 

A.  Yes,  he  said,  he  says,  '^You  know  you  are 
dealing  with  the  General  of  the  Army  now,  and  he  is 
going  to  do  things  his  w^ay." 

Q.  Do  you  know  what  position  General  Boat- 
wright  held  with  the  company? 

A.     He  is  a  Vice  President. 

Q.  Do  you  recall  whether  or  not  he  told  you  that 
the  company  wanted  to  get  the  union  out,  and  that 
they  were  starting  with  Chuck  Jones  and  Bruce 
Risley?  A.    Leo  told  me  that  on  the  phone. 

Q.     That  evening?  A.     No.  the  next  night. 

Q.     This  was  after  you  had  been  discharged? 

A.     After  I  had  been  fired,  yes. 

Q.  All  right.  Well,  after  he  told  you  that  you 
were  discharged  what  did  you  do? 

A.  Well,  we  just  sat  around  there  and  the  phone 
rang  once,  and  he  answered  that,  and  he  had  made 
all  these  telephone  calls,  and  then  Mr.  McDowell 
and  Mr.  Chin  came  in,  and  when  they  came  [519] 
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in  Leo  went  out  and  came  back  with  the  building 

guard. 

Q.  And  what  happened  when  he  returned  with 
the  building  guard? 

A.     He  said,  ''Take  these  people  out  of  here.'' 

Q.     Did  the  guard  escort  you  people  out? 

A.  Yes,  we  went  into  our  lockers  first  and  got 
our  stuff. 

Q.  Everybody  that  you  have  named  here  were 
escorted  out  by  the  guard?  A.    Yes. 

Q.  When  did  you  next  see  or  talk  with  Mr.  Leo 
Bash  after  that? 

A.     He  called  me  the  next  evening. 

Q.     Where  was  this  call  made? 

A.     To  my  home. 

Q.     And  do  you  know  about  what  time  it  was? 

A.  I  am  not  too  sure  about  the  time ;  it  was  late 
in  the  evening. 

Q.     Would  this  be  the  evening  of  January  22nd? 

A.     Yes,  sir. 

Q.     The  same  day  on  which  you  were  discharged? 

A.     Yes,  sir. 

Q.  How  do  you  know  tliat  it  was  Leo  Bash  that 
telephoned  you  on  that  occasion? 

A.     Hesaid/'ThisisLeo." 

Q.  And  what  was  the  conversation  you  had  with 
him  then?  [520] 

A.  Well,  he  said,  he  wanted  to  know  if  there  was 
anything  personal  in  what  hap])ened,  he  wanted  to 
know  if  we  were  still    fT'ionrls,  niul   T  said,  *'Yes/' 
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we  were,  there  was  nothing  personal  in  it  as  far  as 

1  was  concerned. 

Q.     And  what  else  did  he  say? 

A.  He  said,  ''You  know^,  Ginny,"  he  says,  ''The 
company  wants  that  union  out  of  there." 

He  said,  "They  are  starting  with  guys  like  Chuck 
Jones  and  Bruce  Risley,  and,''  he  says,  "They  will 
go  on  down  the  line,  until " 

Q.     They  are  going  on  down  the  line  until 


A.     He  said  they  are  going  on  down  the  line. 

Q.  Was  there  any  more  between  the  tw^o  of  you 
in  that  conversation? 

A.  Yes.  He  said,  he  says,  "I  am  chief  operator 
and — ''  he  says,  "I  am  going  to  run  this  oflSce  the 
way  I  W'ant  to,  and — "  he  says,  "These  commies 
aren't  going  to  tell  me  how." 

Q.  Did  you  say  anything  to  him  during  the 
course  of  this  telephone  conversation? 

A.     No,  I  didn't  get  a  chance  to. 

Q.     Other  than  w^hat  you  have  just  related? 

A.     Yes. 

Trial  Examiner  Ruckel :  What  do  you  mean 
"you  didn't  get  a  chance  to?" 

The  Witness:     He  talks  too  fast.  [521] 
Cross-Examination 
By  Mr.  Ernst: 

Q.  How^  long  did  Leo  talk  to  you  that  evening  of 
Januaiy  22nd,  that  is  the  last  conversation  that  you 
referred  to  ?  A.     Not  very  long. 

Q.     It  was  not  one  of  those  40  minute  things? 

A.     No,  it  was  not.    It  was  very  shoi-t.  [522] 
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Q-    Now,  did  he  ask  you  to  come  back  to  work? 
A.    No,  he  didn't. 

Q.  He  on  the  night  before,  though,  very  definitely 
wanted  to  be  assured  that  you  were  going  to  come 
to  work,  didn't  he?  A.     That  is  right. 

Q.     Did  that  appear  to  be  the  purpose  of  his  call 
on  the  night  before? 
Mr.  Brotsky:     Just  a  moment. 
Trial  Examiner  Ruckel:     Objection  sustained. 
Q.     (By  Mr.  Ernst) :    Did  Leo  explain  at  all  in 
detail  to  you  on  the  21st,  that  is  the  evening  of  the 
union  meeting? 

A.    No,  he  didn't  explain  anything. 

Q.  He  didn't  give  you  any  detail  as  to  what  the 
trouble  had  been  down  there?  A.     No. 

Q.  Did  he  indicate  at  that  time  that  any  union 
activity  had  been  the  reason  for  the  discharge  of  the 

4  to  mid  watch?  A.     On  that  first  conversation ? 

Q.    Yes. 

A.    No,  he  didn't  say  anything  at  all. 

Q.  Now,  you  attended  the  meeting  at  7  30  or  8 
o'clock?  A.    8  p.m. 

Q.    8  p.m.  ?  A.    Yes. 

Q.  And  at  that  time  were  you  advised  as  to  what 
liad  [523]  occurred  between  4. -15  and  5:30? 

A.    Yes,  they  told  me. 

Q.     And  who  gave  you  that  advice? 

A.  Well,  I  don't  remember.  Everybody  was  talk- 
ing about  it. 

Q.     Were  most  of  the  people  who  had  boon  o„  fl.e 
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4  to  mid  shift,  and  who  had  been  involved  in  the  con- 
versation with  Leo  Bash,  present  at  the  8  o'clock 
meeting  ? 

A.     I  honestly  don't  remember  who  was  there. 

Q.    Well,  maybe  I  can  get  at  the  general  point. 

Did  it  seem  that  most  of  the  people  from  the  4  to 
mid  watch  who  were  ACA  members  were  present  at 
the  meeting?  A.     I  think  most  of  them  [524] 

were. 

*     *     * 

DAVID  E.  SHEAFFER 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

The  Reporter:    Your  name,  please? 
The  Witness :     David  Sheaff er. 
The  Reporter:     Spell  your  last  name,  please? 
The  Witness :     S-h-e-a-f-f-e-r. 
Q.     (By  Mr.  Berke)  :     Where  do  you  live,  Mr. 
Sheaff  er? 
A.     1475  Guerrero  Street,  San  Francisco. 
Q.    Were  you  ever  employed  by  Globe  Wireless? 
A.     I  was. 

Q.     When  were  you  first  hired  by  that  company  1 
A.     The  early  part  of  October,  1946. 
Q.     And  w^hen  did  you  last  work  there  ? 
A.     January  22,  1949. 

Q.     What  job  did  you  hold  on  Januaiy  22nd? 
A.     APO;  I  was  automatic  printer  operator. 
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Q.     What  watch  were  you  working  in  Januar 
1949?  A.     Mid  watch. 

Q.     That  is  mid  to  8  a.m.? 

A.     That  is  right. 

Q.     When  you  first  went  to  work  for  Globe  were 
you  a  member  of  any  union  ?  A.     No. 

Q.     And  did  you  later  become  a  member  of  th( 
union?  A.     I  did. 

Q.     What  union?  A.     ACA.  [529] 

*     *     * 

Q.     Were  you  a  member  of  any  committee,  or  did' 
you  hold  an  office  in  the  union  ? 

A.  I  was  a  member  of  the  Shop  Committee,  and 
I  also  collected  dues  in  the  mid  watch  after  the 
check-off  was  no  longer  in  effect. 

Q.     Do  you  recall  January  21st,  1949? 

A.     I  recall  January  21,  1949. 

Q.  How  do  you  happen  to  recall  that  particular 
night  or  date,  rather  ? 

A.  The  date  Charles  Jones  was  discharged  from 
Globe  Wireless. 

Q.  Where  did  you  learn  about  Mr.  Jones'  dis- 
charge? A.     The  union  office. 

Q.  What  were  you  doing  at  the  union  office  at  the 
time  ? 

A.  I  came  downtown  early  that  afternoon  be- 
tween 12  and  1:30  p.m.  I  was  so  informed  right 
there. 

Q.     Was  this  at  a  meeting? 

A.     This  was  not  at  a  meeting. 
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Q.     This  was  preceding  the  meeting? 
A.    Yes,   there  had  been   a   meeting   scheduled. 
There  had  been  two  meetings  scheduled,  I  should 
say. 
Q.    For  later? 

A.    Yes,  later,  one  at  1 :30,  I  believe,  and  one  at 
8  p.m.  [530] 

Q.     Did  you  attend  the  union  meeting? 
A.     I  attended  the  8  o'clock  meeting. 
Q.    Now,  did  you  report  on  the  midnight  watch 
that  night?  A.     I  did. 

*     *     * 
Q.     Did  anything  unusual  occur  that  night  while 
you  were  [531]  working  ? 

A.     12 :15,  approximately  at  12 :15,  Mr.  Hinde  and 
Mr.  Parks  appeared  in  the  offie. 

Q.     And  where  did  you  see  them  go? 
A.     They  went  up  forward  to  the  supervisor's 
desk  in  the  forepart  of  the  room. 
Q.     Did  you  later  join  them? 
A.     I  joined  them  immediately. 
Q.     Were  there  any  others  on  the  mid  watch  that 
joined ?  A.     The  entire  mid  watch  joined  them. 

Q.    Was  Lorraine  Conger  there?  A.    Yes. 

Q.    John  Gyurcsik?  A.    Yes. 

Mr.  Ernst:     Isn't  this  repetition? 
Trial  Examiner  Ruckel:     May  it  be  stipulated 
they  were  there  ? 

Mr.  Ernst:     It  is  in  there. 
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Trial  Examiner  Ruckel:    The  record  shows  they 
were  there. 

Mr.  Berke :     I  would  rather  have  it  in  the  record 
again. 

Q.     (By  Mr.  Berke)  :     Virginia  Kelso? 
A.    Yes. 

Q.  Violet  Leach?  A.     Yes. 

Q.  Homer  Mulligan?  [532]  A.    Yes. 

Q.  Louis  Pena  ?  A.     Yes. 

Q.  George  Rosengren?  A.     Yes. 

Q.  David  Sheaffer?  A.     Yes. 

Q.  You,  of  course  ?  A.     Yes. 

Q^  What  was  your  purpose  in  going  up  to  Mr. 
Bash's  desk? 

A.  I  wanted  to  protest  the  discharge  of  Charles 
Jones  and  the  former  employees  of  Globe  who  had 
been  discharged,  I  imagine  around  4:15  or  5-00  of 
the  day  before. 

Mr.  Ernst:    May  I  strike  out  his  imagination. 
Tna  Examiner  Ruckel :    Well,  the  record  shows. 

Mr  Bal!'  ''"''^  ^     ""''  ^"^  '''  ^"^^*^-^  *« 

A.    At  one  time  or  another,  I  did.  Mr.  Bash  had 
asked  a  question  and  I  don't  remember  what  it  was 
I  had  said,  "That  means  the  end  of  Globe  Wire- 

Jess." 

Q.     Do  you  know  what  the  question  was? 

w„t  c^sj"  ''"'■  '  '""■' '"°"  "-»*  *«  ^-«™ 
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Q.  (By  Mr.  Berke)  :  Did  Bash  make  any  com- 
ments to  the  group  while  you  were  assembled  there  ^ 

A.    Yes,  he  did. 

Q.    What  did  he  say?  [534] 

A.  One  part  of  his  conversation  ran:  "The  com- 
pany has  been  expecting  this  for  the  past  six  months 
and  the  General  has  told  me  to  fire  the  entire  bunch, 
if  necessary." 

Q.    What  else  did  he  say? 

A.  He  also  made  the  statement  that  we  had 
hitched  ourselves  to  a  Communist  kite  and  may 
sink  with  it.  He  also  accused  us  of  casuing  a  sit- 
down  strike. 

*     *     * 

Q.  (By  Mr.  Berke) :  About  how  long  was  the 
group  assembled  around  Bash's  desk? 

A.     Approximately  one  hour. 

Q.     What  happened  at  the  end  of  the  hour?  [535] 

A.  Mr.  Bash  went  over  to  the  time  cards  and 
took  our  time  cards  out  of  the  rack,  placed  a  rubber 
band  around  them,  and  made  the  statement  he  would 
not  go  through  the  formality  of  punching  us  out,  as 
we  knew  that  we  were  fired  already.  He  then  disap- 
peared from  the  room  and  returned  with  a  building 
guard. 

Q.    What  happened  then? 

A.     He  instructed  the  building  guard  to  "show 
these  people  out." 

Q.     The  guard  escorted  you  out? 
A.     The  guard  escorted  us  out.  [536] 
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LILLIE  I.  FRIEND 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,   National   Labor   Relations   Board,   bein| 
first  duly  sworn,  was  examined  and  testified  as  fol- 
lows: 

Direct  Examination 

The  Reporter:     Your  name,  please. 

The  Witness:     Lillie  I.  Friend,  F-r-i-e-n-d. 

By  Mr.  Berke : 

Q.    Is  it  Miss  or  Mrs.  Friend? 

A.     Mrs.;  just  Mrs. 

A.  Mrs.  only.  My  husband  and  I  are  friends  no 
longer;  we  haven ^t  been  for  years. 

Q.  I  was  not  concerned  with  that,  I  just  wanted 
to  be  sure  that  I  was  calling  you  by  the  proper 
name. 

Did  you  give  the  reporter  your  address? 

A.     1299  O'Farrell  Street,  San  Francisco. 

Q.  Mrs.  Friend,  were  you  ever  employed  by 
Globe  Wireless?  A.     I  was. 

Q.     When  were  you  first  employed  there? 

A.     October  the  9th,  1946. 

Q.     And  what  was  your  last  date  of  employment? 

A.     January  24,  1949,  of  this  year. 

Q.     What  position  did  you  hold  in  January,  1949? 

A.  I  was  teletype  operator,  service  clerk.  T  had 
various  ])ositi(>ns  in  the  jobs  in  the  teletype  depart- 
ment, including  UPAC  messages  for  delivery  to  the 
San  Francisco  area. 

0.     Wliat  watch  did  you  work  on? 

A.     8:00  to  4:00  was  my  general  watch  for  the 
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last  6  or  8  months.    Prior  to  that  I  worked  from 

7 :00  until  3 :00  most  of  the  time. 


Q.  (By  Mr.  Berke)  :  Were  you  a  member  of 
any  union  before  you  went  to  work  for  Globe  ? 

A.     Yes,  I  was,  I  had  been  a  member  of  a  union. 

Q.  Were  you  a  member  of  the  ACA  before  you 
went  to  work  for  Globe  '^.  A.     I  was  years  ago. 

Q.  And  did  you  join  the  ACA,  or  continue  your 
membership  in  that  organization  w^hen  you  were  em- 
ployed by  Globe  ? 

A.  I  did,  but  my  condition  of  employment  by 
Mr.  Albertson,  who  hired  me,  told  me  that  he  would 
hire  me,  but  I  w^ould  have  [547]  to  go  to  the  union 
hall  first  and  get  my  clearance  card,  which  I  did. 

Q.    All  right. 

A.  This  was  October  8th  or  October  9th  I  started 
to  work. 

Q.     All  right,  you  have  answered. 

■X-        *        -x- 

Q.  (By  Mr.  Berke) :  Do  you  recall  a  conversa- 
tion with  Mr.  Bash  in  the  latter  part  of  August  of 
1948?  A.     Yes,  sir.  [548] 

*     *     * 

Q.  (By  Mr.  Berke) :  Where  did  this  conversa- 
tion take  place*? 

A.  In  the  operating  room  in  my  department.  Mr. 
Bash  was  sitting  there  in  his  department  talking 
to  me. 
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Q.     All  ri.e^ht,  what  did  he  say  to  you  as  near  as 
you  can  remember,  his  words  ?  1 

A.     It  was  a  day  or  two  after  I  came  back  froml' 
my  vacation,  it  was  during  the  incident  of  the  bul- 
letin board,  the  union  bulletin  board,  concerning  the 
incident  of  the  union  bulletin  board. 

Q.     Wait  a  minute,  Mrs.  Friend.  Just  answer  my 
questions,  please.   Listen  carefully. 

What  did  he  say  to  you  ?  A.     He  said 

Trial  Examiner  Ruckel:     What  did  he  say  and 
what  did  you  say? 

The  Witness:     He  said  ^VLillie,  I  want  you  to 
contact  all   your  AC  A   members  here   and   advise   J 
them  that  there  are  to  be  no  longer  any  union  activi-   ' 
ties  in  this  office,  or  on  the  premises,  [549]  that  the 
company  is  out  to  fire  the  ACA  and  they  would  be 
prepared  to  move  in  with  a  full  crew  if  we  did  not 
stop  our  union  activities,  that  would  be  regardless  of 
our  union— of  our  seniority,  based  on  the  seniority 
basis,  regardless  of  our  seniority.   And  he  said  that 
''This  isn't  my  orders,  but  it  is  the  orders  from  the 
brass  hats,  the  powers  that  be,  inside/'  he  said  that 
"Foye  Hayden  and  Madeline  Bruce  are  out  to  cut 
our  throats,  they  want  to  get  rid  of  the  union."  He 
says,  ''You  were  not— of  course,  you  can't  go  out 
and  beat  them  over  the  head  like  they  do  to  them  on 
the    waterfront,    but,—"    he    says,    "Nevertheless, 
they  are  out  to  do  everything  they  can  to  get  you." 
And  he  says,  "They  are  making,  different  ones  are 
making  reports  on  different  watches  of  what  your 
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activities  are,  and  so — "  he  says,  *'I  want  you  to  see 
now  that  you  go  around  and  tell  everyone  of  your 
members  to  cut  out  these  union  activities  while  on 
the  job." 

Q.  (By  Mr.  Berke)  :  Did  you  see  any  of  the 
employees  who  were  members  of  the  ACA  and  give 
them  Mr.  Parks'  instructions — excuse  me — Mr. 
Bash's  instructions'? 

A.     I  did.  And  Mr.  Bash  w^ent  over  and  sat  at  his 

desk  at  the  end  of  the  room  and  he  watched  me,  and 

I  went  over  to  Mr.  Parks  first,  and  I  gave  him  that 

information,  and  Mr.  Parks  told  me  ''Well,  Mr. 

Bash  already  told  the  committee  that."  [550] 

*     *     * 

Q.  Now%  do  you  recall  June  23 — strike  that — 
January  23,  1949?  [552] 

A.     January  23rd'? 

Q.  Yes?  Did  you  receive  a  telephone  call  from 
Mr.  Bash?  A.     Yes. 

Q.     That  day?  A.     Yes,  sir. 

Q.     About  what  time? 

A.  It  was  somewhere  around  8:00  o'clock  in  the 
evening. 

Q.     And  where  were  you  when  you  got  the  call? 

A.     1  was  in  my  home,  the  phone  rang. 

Q.  How  do  you  know  that  it  was  Mr.  Bash  who 
was  calling? 

A.  Because  I  recognized  his  voice,  and  he  says, 
''This  is  Leo."  He  asked,  "Is  that  Lillie?"  I  said, 
"Yes."  He  said,  "This  is  Leo,"  I  said,  "Yes." 

Q.  All  right,  will  you  tell  us  the  conversation  you 
had  with  him  on  the  telephone  ? 
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A.  He  says,  *'I  want  to  inform  you  of  your 
status  on  your  job/'   I  says,  '*Yes." 

He  says,  "The  day  watch  is  not  involved  in  these 
firings,  but  the  4:00  p.m.  watch  and  the  mid  watch 
are  fired,  and  they  will  not  be  reinstated. 

I  says,  "Yes,"  like  that. 

And  he  says,  "Now,  your  job  is  here,  and  I  want 
you  to  know,  and  I  want  you  to  come  down,  I  want 
to  be  sure  you  arc  coming  down  tomorrow  morning 
to  go  to  work.''  And  I  said,  "Yes.'' 

And  then  he  says,  "Of  course,"  he  says,  "Your 
work  is  A  [553]  No.  1  since  a  little  incident  we  had 
in  the  past." 

And  he  says,  "You  are  an  old  woman — an  older 
woman  now,  jobs  are  hard  to  get  and,"  he  says, 
"believe  me,"  he  says,  "I  am  your  friend,  Barlow^ 
is  not." 

Q.     Who? 

A.  Mr.  Bash  said,  "Believe  me,  I  am  your 
friend.  Barlow  is  not." 

Q.     Who  is  Barlow? 

A.  He  was  the  Secretary  of  the  ACA  then,  he 
was  in  the  shop. 

Q.     All  ri.u'ht,  ^x)  ahead  with  the  conversation. 

A.  So  I  says,  "Yes,  Leo."  And  he  says,  "Are 
you  goin.LC  to  come  down,  be  down?" 

1  said,  "Yes,  I  will  be  down,"  and  that  was  i)rac- 
tically  the  conversation  we  had. 

Q.  All  rio'lit.  Pid  you  go  down  to  work  then  the 
next  luoniiiiiJ:  at  S  :00  a.m.  ? 

A.      I   did.   I  wont  in. 
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Q.     Where  did  you  gof 

A.  I  went  up  to  the  operating  room  the  way  I 
always  do  when  I  go  into  work. 

Q.  Now,  as  you  were  entering  the  building  did 
you  meet  anyone?  A.     Yes. 

Q.    Whom  did  you  meet? 

A.  Paul  Guerrero  and  Les  Wheeler  went  in 
with  me.  [554] 

Q.  Did  the  three  of  you  then  continue  on  into 
the  building? 

A.  We  did.  We  first  went,  the  three  of  us  went 
to  the  time  clock  cards  to  get  our  time  cards. 

Q.     What  did  you  find  when  you  got  there  ? 

A.  My  time  card  was  not  there,  neither  was  Les 
AVheeler's,  but  Paul  Guerrero's  was,  and  Paul 
Guerrero  stamped  his  in. 

Q.  AMien  you  found  that  your  card  was  not  there 
what  did  you  do  ? 

A.  Well,  I  looked  over  to  the  room,  to  Leo  Bash'-s 
desk,  because  I  could  see  his  desk  from  when  you 
enter  the  room,  and  he  was  getting  up  from  his 
desk,  and  Mv.  McPherson  was  behind  him,  and  Leo 
Bash  came  over  towards  us  in  very  angry  mood. 

Q.     What  did  he  say? 

A.  He  pointed  his  finger,  shook  his  finger,  and 
went  up  to  Paul  Guerrero  first,  and  he  said,  '*Paul, 
you  are  fired,'-  and  Paul  says,  **Whyf"  lie  says, 
''You  didn't  bring  your  doctor's  certificate.'' 

Paul  says,  **Well,  I  phoned  in  I  was  sick  and 
I  couldn't  come  in." 
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He  says,  ''Nevertheless,"  he  says,  ''you  cannot  ■ 
go  to  work  unless  you  have  your  doctor's  certifi-  ■ 
cate." 

Paul  Guerrero  says,  "I  haven't  got  it."  Then 
there  was  words  ensued,  then  Leo — Les  Wheeler,  he 
was  there — and  then  he  turned  to  Les  Wheeler  and 
talked  to  him,  but  I  don't  recall  just  what  he  said  to 
Les  Wheeler.  [555] 

Q.     All  right.   Did  he  say  anything  to  you  ? 

A.  Yes,  during  the  conversation  he  looked  at  me. 
He  said  "Lillie,  your  job  is  there,  you  get  back  and 
go  to  work." 

And  I  says,  "Well,  Leo,  can  I  ask  you  some- 
thing?" 

He  says,  "Yes." 

I  says,  "How  do  you  expect  me  to  believe  that 
you  are  my  friend  when  I  see  all  of  my  friends 
are  fired  and  out  on  the  picket  line?"  And  he  got 
angry  at  me,  and  he  went  on  to  say  something,  and 
then  I  said  to  him,  "Well,  Leo,  can  I  ask  you  some- 
thing else?"  And  he  says,  "Yes." 

80  I  referred  to  our  conversation  we  used  to  have 
about  the  Bible.  And  I  says,  "You  are  talking  about 
Ohristianity!''  Then  and  there  I  raised  my  voice, 
because  he  was  getting,  starting  to  raise  his  voice 
too.  I  says,  "Yes,  Leo,  I  do  believe  in  Christianity, 
})ut    I    don't   see  any   Christianity   being  practiced 

here."  And  then  he  says,  "T  swear  by  God ''  and 

ho  was  trying  to  justify  himself,  in  words  to  the 
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effect  that  his— that  he  was  right,  and  he  was  justi- 
fied in  firing  Chuck  Jones. 

Q.  All  right,  then  what  did  you  do  or  say? 
A.  Well,  I  couldn't  think  what  to  say.  He 
started,  he  turned  to  Les  Wheeler  and  started  talk- 
ing to  Les  Wheeler  and  Paul,  the  three  of  us  were 
kind  of  talking.  Sometimes  I  would  say  something, 
sometimes  he  would  say  something.  I  don't  remem- 
ber all  the  conversation. 

Q.     What    next    happened     that     you     remem- 
ber? [556] 

A.  Well,  he  told  the  boys  they  were  fired,  both 
Paul  and  Les  Wheeler,  and  they  started  about— 
they  were  about  half  way  to  the  door,  and  then  he 
turned  to  me  and  he  said  in  a  very  rough  way,  I 
have  never  been  talked  to  like  that  by  a  Chief 
Operator  wherever  I  worked,  or  any  boss,  in  a 
manner  demanding  me  to  go  back  to  work.  There 
was  no  one  in  the  teletype  department,  I  couldn't 
go  to  work  because  they  were  all  fired.  So  I  was 
trying  to  think  what  to  say,  and  then  he  pointed  to 
the  door,  he  said,  **Well,  trot  along  then."  So  I 
followed  Paul  Guerrero  and  Les  Wheeler.  They 
turned  around  and  saw  that  I  was  coming,  so  they 
waited  for  me,  and  I  went  out  the  door. 

Q.     Did  you  serve  on  the  picket  line  afterward? 

A.     I  did. 

Q.     Were  you  ever  asked  to  return  to  work? 

A.     No,  not  after  I  was  fired. 

Q.     Did  you  get  your  final  pay  check? 

A.     I  did. 
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Mr.  Brotsky:  I  believe  counsel  stipulated  that 
all  the  persons 

Mr.  Berke:  Named  in  the  Complaint  received  a 
termination  notice. 

Mr.  Ernst:     Yes. 

Mr.  Berke:  O.K.,  fine.  I  have  no  further  ques- 
tions. 

Trial  Examiner  Ruckel:     Cross-examine.  [557] 

Mr.  Ernst:  I  stipulated  they  were  sent  them, 
not  that  they  received  them. 

Mr.  Berke:     All  right,  we  will  accept  that. 

^  ¥:  V: 

Cross-Examination 
By  Mr.  Ernst: 

Q.  Mrs.  Friend,  I  gather  that  Leo's  statement  to 
you  sort  of  left  you  speechless  that  morning? 

A.     Right! 

Mr.  Berke:  Now,  just  a  moment.  O.K.,  withdraw 
the  objection. 

Trial  Examiner  Ruckel:     Go  ahead. 

Q.  (By  Mr.  Ernst)  :  Did  Leo  seem  to  be  him- 
self that  morning? 

A.     Beg  your  pardon? 

Q.  Did  Leo  seem  to  be  himself  that  morning 
or A.     No,  he  did  not. 

Q.     Was  he  frightfully  excited? 

A.     Me  was  very  much  so. 

Q.  And  at  the  time  tlint  you  talked  to  liiui  at  8:00 
l).m.  the  other  night,  or  the  night  before,  wns  it? 
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xV.  That  was  Sunday  night  before  I  came  to 
work  there  Monday  morning. 

Q.  At  that  time  he  made  it  clear  to  you,  didn't 
he,  that  your  job  was  there,  and  that  he  wanted 
you  to  come  there?  You  had  no  misunderstanding 
as  to  that?  [558] 

A.  I  had  no  misunderstanding,  and  1  went  down 
in  good  faith  to  go  to  work  the  next  morning.  [559] 

•X-  *  -X- 

Q.  Who  usually  tells  you  what  to  do  in  the  tele- 
type department? 

A.  The  day  supervisor,  or  Xlv.  Argabright,  he 
was  day,  serving  [560]  as  day  supervisor,  and  Mr. 
Bash,  of  course,  was  the  Chief  Operator. 

Q.     Either  one  of  those  would  tell  you  what  to  do  ? 

A.     That  is  right.  [561] 

*        -x-        * 

Q.  Now,  as  I  understand  it,  when  Leo  Bash 
was  talking  to  you  that  morning  he  said  things 
which  you  have  described  here  as  trying  to  justify 
himself  in  firing  Chuck  Jones  ? 

A.    Yes.  He  said,  *'I  swear  by  God "  and  he 

referred  in  a  way  that  he  was  just  trying  to  justify 
himself  for  this  act  of  firing  Chuck  Jones,  but  tlie 
exact  words,  I  don't  recall  what  he  said.  [562] 
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LESLIE  T.  WHEELER 

a  witness  called  by  and  on  behalf  of  the  Genera] 
Counsel,  National  Labor  Relations  Board,  beinj 
first  duly  sworn,  was  examined  and  testified  as  fol- 
lows: 

Direct  Examination 
By  Mr.  Berke : 

Q.  Will  you  please  give  the  reporter  your  full 
name  and  address  ? 

A.  Leslie  T.  Wheeler,  2763  Bush  Street,  San 
Francisco. 

Q.  Mr.  Wheeler,  were  you  ever  employed  by 
Globe  Wireless  ?  A.     Yes,  I  was. 

Q.     When  were  you  hired  by  that  company? 

A.     October  13,  1947. 

Q.     And  when  were  you  last  employed  there  ? 

A.     January  21,  1949. 

Q.  What  job  did  you  have  in  January  of  1949 
with  that  company "?  A.     Teletype  operator. 

Q.  Now,  when  you  first  went  to  work  at  Globe, 
were  you  a  member  of  any  union  ? 

A.     That  is  right. 

Q.     You  were?  [565] 

A.  Yes.  When  I  started  to  work  for  Globe,  I 
joined  the  union. 

Q.     You  joined  when  you  commenced  working? 

A.     That  is  right. 

Q.     What  union  did  you  join? 

A.     American  rommmiications  Association,  [/>^i^'\ 
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Q.  Did  you  write  up  any  minutes  of  the  shop 
committee  meetings  after  the  committee  had  met 
with  management"?  [567]  A.     Yes,  I  did. 

Q.  And  what  did  you  do  with  those  minutes 
after  you  had  written  them  up  *? 

A.     I  posted  them  on  the  ACA  bulletin  board. 

Q.  Did  you  take  notes  or  minutes  while  the  com- 
mitee  was  meeting  with  management"? 

A.    Yes,  I  did. 

Q.  Who  were  some  of  the  management  repre- 
sentatives that  you  met? 

A.  General  Boatwright,  Mr.  Brown,  the  Vice- 
President,  Mr.  McPherson,  the  District  Manager, 
Mr.  McCormick. 

Q.     Who  is  Mr.  McCormick? 

A.  I  don't  know  what  position  he  holds.  I  just 
saw  him  around  there. 

Q.     In  the  Executive  Officers? 

A.  Well,  he  worked  across  the  hall  in  the  offices. 
Just  what  his  job  is,  I  don't  know.  And,  let's  see. 
That  is  all  I  can  think  of  right  now.  [568] 

*     *     * 

Q.  (By  Mr.  Berke)  :  Now,  do  you  remember  an 
incident  concerning  the  bulletin  board  that  the 
union  had  in  the  shop?  A.     Yes,  I  do.  [569] 

Q.     When  did  that  incident  take  place  ? 

A.  It  was  on  the  day  watch  and  the  Chief  Oper- 
ator ordered  the  bulletin  board  to  be  taken  down. 

Q.     Can  you  tell  us  about  when  that  was  ? 

A.  Jt  was,  well,  the  very  next  day  after  the  con- 
tract expired  or  one  or  two  days,  very  close. 
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Q.     That  is,  after  August  15,  1948? 

A.     Yes. 

Q.     Go  ahead. 

A.  And  it  was  on  the  day  watch  and  I  happened 
to  be  the  shop  steward  on  the  day  shift  at  that  time, 
so  I  went  over  to  Mr.  Bash  and  asked  him  why  the 
bulletin  board  was  being  taken  down,  and  he  said, 
''Since  the  contract  expired,  there  is  no  more  union 
here  and  you  don't  need  an  AC  A  Union  bulletin 
board." 

So  I  proceeded  to  talk  to  him  some  more  about 
it.  I  said,  ''We  do  need  a  bulletin  board  to  dissemi- 
nate information  correctly  to  the  employees." 

And  he  said,  "AVell,  if  you  get  together  with  the 
employees  and  meet  with  management  as  a  group  of 
employees  but  not  .as  a  union,  you  probably  can  get 
the  bulletin  board  back.'' 

So  I  started  a  petition  circulating  for  the  bulletin 
board  to  be  put  back  up  and  we  also  went  and  met 
with  management  the  next  day  about  it. 

Q.  Were  you  one  of  those  that  met  with  manage- 
ment about  it?  A.     Yes.  [570] 

Q.  And  did  you  subsequently  have  the  bulletin 
board  restored?  A.     Yes,  we  did. 

Q.  Do  you  recall  the  Sunday  preceding  the  day 
of  your  discharge? 

A.     The  Sunday  preceding?  Yes,  I  do,  yes. 

Q.     Did  you  get  a  telephone  call  on  that  day? 

A.     Yes,  1  did. 

Q.     Who  did  you  get  the  call  from? 

A.     Leo  Bash. 
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Q.  How  do  you  know  it  was  Leo  Bash  that  was 
telephoning"?  A.     He  identified  himself. 

Q.    What  did  he  say? 

A.     He  said,  **Les,  this  is  Leo  Bash." 

He  said,  ''The  gang  went  on  sit  down  strike  down 
here  and  I  fired  them  all." 

''So,"  he  said,  ^^they  have  been  fired,  so  they  will 
get  two  weeks  pay  in  lieu  of  notice." 

He  said,  "You  were  off  duty  and  you  weren't  in- 
volved, so  you  won't  get  the  two  weeks'  pay." 

Q.     Did  he  say  anything  more  that  you  recall  ? 

A.     He  said,  "No  hard  feelings." 

And  I  said,  "O.K.,  Leo,"  and  I  hung  up. 

Q.     Is  that  all  you  recall  of  the  conversation  *? 

A.     That  is  about  it,  I  guess. 

Q.     If  you  don't  recall,  you  can  say  so.  [571] 

A.     I  don't  remember  anything  else. 

Q.     Have  you  exhausted  your  memory  on  that  i 

A.     He  fired  me.  That  is  about  all. 

Q.  That  is  all  you  remember?  Does  it  refresh 
your  memory  if  I  tell  you  that  there  was  some  refer- 
ence to  two  strikes  on  you  ? 

•X-  -X-  * 

Q.  (By  Mr.  Berke) :  What  did  he  say  about 
that? 

A.     He  said,  "You  have  two   strikes  against 
you  anyhow,  because  of  your  race." 

Trial  Examiner  Ruckel :     Because  of  what? 

The  AVitness :     Because  of  your  race. 

(^.  (By  Mr.  Berke) :  Now,  is  that  all  the  con- 
versation ? 
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A.  Yes.  He  just  said,  ''No  hard  feelings,"  and 
hung  up. 

Q.     What  time  were  you  due  to  report  for  work? 

A.     Midnight  that  Sunday  night. 

Q.  Before  3^ou  received  the  telephone  call  from 
Leo  Bash,  had  you  planned  to  go  to  work  at  mid- 
night? A.     Yes.    I  had  even  made  my  lunch. 

Q.  You  had  made  your  lunch  preparatory  to 
taking  it  to  work  with  you?  A.     Yes.  [572] 

Q.     And  did  you  go?  A,     No,  I  didn't. 

¥:  ¥:  ^ 

Q.     (By  Mr.  Berke)  :     Why  didn't  you  go? 

A.  Because  after  what  happened,  I  knew  that  I 
was  fired. 

Q.  Did  you  go  in  to  see  Mr.  Bash  at  any  time 
after  that? 

A.  Yes,  I  went  in  on  Monday  morning  on  my 
own  time. 

Q.     At  what  time?  A.     8:00  o'clock. 

Q.     And  where  did  you  go  at  that  hour? 

A.  I  walked  in  the  door  and  looked  to  see  if  my 
time  card  w^as  there  and  it  wasn't  there,  and  I  went 
in  the  cloak  room  with  a  couple  of  other  kids  and 
Leo  Bash  came  over  and  he  started  raving  like  a 
madman  and  said  that  I  was  fired  again  because  I 
didn't  show  up  for  work  last  night. 

Q.     Who  were  some  of  the  others  with  you? 

A.     Paul  Guerrero  and  Lillie  Friend. 

Q.  Did  you  meet  them  in  the  cloak  room  or 
had  vou  met  them  elsewhere  ? 


I 
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A.  No,  they  were  coming  up  the  same  time  I  was. 

A.  And  you  walked  in  the  door  together?  [573] 

A.  That  is  right. 

Q.  Tell  us  what  transpired  in  the  cloak  room*? 

A.  Leo  came  in  and  started  raving.    He  fired 

Paul  Guerrero,  because  Paul  Guerrero  didn't 

*         •)<•         -x- 

The  Witness:  He  told  Paul  Guerrero  he  was 
fired  because  he  didn't  bring  in  a  medical  certificate 
for  being  sick,  and  he  told  me  I  was  fired  because 
I  didn't  show  up  for  work  last  night. 

Trial  Examiner  Ruckel:  The  last  night  being 
Sunday  night? 

The  Witness :     Sunday  night. 

Trial  Examiner  Ruckel:  Were  you  supposed  to 
w^ork  on  Sunday  night? 

The  Witness:  Yes,  I  was.  And  he  also  fired 
Lillie  Friend. 

Mr.  Ernst:  I  object  to  that  and  ask  that  it  be 
stricken. 

Q.  (By  Mr.  Berke) :  What  did  he  say  to  Mrs. 
Friend,  as  near  as  you  can  recall  ? 

A.  If  I  remember  correctly,  he  said,  **Your  job 
is  waiting  for  you,  Lillie." 

And  Lillie  said,  *'Well,  Leo,  how  do  you  expect 
me  to  go  to  work  with  my  friends  being  fired." 

And  as  soon  as  she  started  protesting  their  beiiii;- 
fired  [574]  he  fired  her,  too. 

Mr.  Ernst:  I  again  ask  that  it  be  stricken  and 
that  he  say  what  Bash  said  after  Lillie  Friend  got 
through  speaking,  if  he  said  anything. 
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Trial  Examiner  Ruckel:  Use  his  words  as  near 
as  you  can;  after  she  finished  speaking,  Leo  said 
whatf 

The  Witness:  ^^Yoii  go  outside  and  try  and  make 
me  reinstate  Chuck  Jones,  Bruce  Risley,  and  com- 
pany." That  is  about  as  near  as  I  can  remember. 

Q.  (By  Mr.  Berke)  :  You  are  now  quoting 
Bash?  A.     Yes. 

Q.  I  show  you  a  document  marked  General 
Counsel's  Exhibit  13  for  identification  and  ask  you 
if  you  have  seen  that  before  and  tell  us  what  it  is. 

A.  Yes,  I  have.  This  is  a  telegram  ]\Ir.  McPher- 
son  sent  me  after  I  was  fired. 

(Thereupon  the  document  above  referred  to 
was  marked  General  Counsel's  Exhibit  No.  13 
for  identification.) 

Mr.  Ernst :  That  is  what  I  have  been  looking  for 
all  this  time.   Why  didn't  you  tell  me  you  had  it? 

Mr.  Berke:     AVhy  didn't  you  ask? 

Q.  (By  Mr.  Berke)  :  Where  did  you  get  this 
telegram  ? 

A.     On  the  picket  line  Monday  afternoon. 

Q.     How  did  you  get  it  on  the  picket  line? 

A.     A  messenger  handed  it  to  me.  [575] 

Q.     Who  was  the  messenger,  do  you  know? 

A.     He  is  a  stock  clerk  at  Globe  Wireless. 

Q.  Do  you  know  about  what  time  it  wavS  on  the 
picket  line  on  Monday? 

A.     About  2  or  3  o'clock  in  the  afternoon. 

Mr.  Ei-nst :     Has  the  witness  seen  tliis  dornnient  ? 
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]\lr.  Berke:  I  showed  it  to  him.  He  said  yes, 
wliile  you  were  hunting  for  it. 

Mr.  Ernst :  No,  I  stopped  hunting  as  soon  as  you 
produced  it. 

Q.  (By  Mr.  Berke)  :  Did  you  respond  to  this 
telegram?  A.     No,  I  didn't. 

Q.     Have  you  been  back  to  work  since? 

A.     No,  I  haven't.  [576] 


GENERAL  COUNSEL'S  EXHIBIT  No.  13 

Western  Union 
[Telegram] 

1949  Jan  24  PM  12:30 

SFA156  PD-San  Francisco  Calif  24  1156A 

Leslie  Wheeler 

2763  Bush  Street  APD  D 

The  Chief  Operator  Advises  Me  He  Discharged 
You  Today  After  You  Came  Through  the  Picket 
Line  to  Report  to  Work.  Under  the  Circumstances 
I  Would  Like  to  Review  Your  Discharge  With  You 
and  Return  You  to  Work  If  There  Was  Not  Suffi- 
cient Cause  for  the  Discharge.  Will  You  Telephone 
Me  to  Arrange  for  a  Meeting  Today  or  Tomorrow 
Is  Preferred. 

J.  B.  McPHERSON, 
Globe  AYireless  Ltd. 

Received  July  28,  1949. 
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Mr.  Brotsky:     Excuse  me  jilst  one  minute. 

Q.  (By  Mr.  Brotsky) :  You  were  handed  a  tele- 
gram while  you  were  doing  what  ? 

A.     Picket  duty. 

Q.     In  front  of  the  company? 

A.     That  is  right. 

Mr.  Ernst:  I  won't  bother  to  move  to  strike.  It 
is  completely  immaterial. 

Cross-Examination 
By  Mr.  Ernst : 

Q.  Mr.  Wheeler,  shortly  after  you  had  this 
discussion  with  Mr.  Bash  in  August  with  respect  to 
the  bulletin  board,  did  you  and  the  other  members 
of  the  shop  committee  take  that  matter  up  with  Mr. 
McPherson?  A.     Yes,  we  did.  [578] 

*     ^     * 

RESPONDENT'S  EXHIBIT  No.  11 

Agreement 
Agreement  made  this  15th  day  of  August,  1947,  by 
and  between  Globe  Wireless  Ltd.,  a  Nevada  corpo- 
ration, hereinafter  referred  to  as  the  *^Com])any/' 
and  the  American  Conmumications  Association, 
C.I.O.,  hereinafter  referred  to  as  the  ** Union/' 

Witnesseth 
General  Provisions 

1.1     Uiiion  Recognition. 

The  Company  agrees  to,  and  hereby  does,  recog- 
nize  the    Union   as   the   sole    collective    bargaining 
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agent  in  all  matters  pertaining  to  rates  of  pay, 
wages,  hours  of  employment,  and  other  conditions 
of  employment  for  all  employees  of  the  Company 
in  the  continental  United  States  and  Hawaii,  l)ut 
excluding  executives,  confidential  employees,  and 
department  heads  engaged  in  a  purely  supei*visory 
capacity  with  power  to  hire  and  discharge. 

1.2  Rights  of  Members. 

The  Company  agrees  that  all  employees  of  the 
Company  covered  by  this  Agreement  shall  be  mem- 
bers of  the  Union  in  good  standing,  and  each  such 
employee  who  is  not  now  a  member  of  the  Union 
shall  make  application  for  membership  therein,  but 
no  employee  on  the  payroll  as  of  the  date  of  signing 
of  this  Agreement  who  is  not  now  a  member  of  the 
Union  shall  be  discharged  by  the  Company  for  non- 
membership  therein  where  he  applies  for  member- 
ship in  the  Union  and  is  not  admitted  to  member- 
ship. 

Whether  a  member  is  in  good  standing  shall  be 
determined  by  the  Union. 

1.3  Bulletin  Boards. 

The  Company  agrees  that  the  Union  may  install 
and  maintain  a  bulletin  board  in  each  office  of  the 
Company  in  a  place  accessible  to  employees.  Such 
bulletin  board  shall  be  pla^^ed  so  that  employees  mny 
easily  read  notices  posted  thereon.  The  C()m})an>' 
assumes  no  responsibility  for  notices  appeariuir  on 
such  bulletin  boards. 


324  National  Labor  Relations  Board 

(Testimony  of  Leslie  T.  Wheeler.) 

1.4  Non-discrimination. 

The  Company  agrees  that  it  will  not  discriminate 
against  any  employee  because  of  any  work  in,  or 
affiliation  with,  the  Union  or  other  Union  activity. 
The  Union  agrees  that  there  shall  be  no  Union  ac- 
tivities on  Company  operating  premises,  except  for 
the  collection  of  dues,  and  no  Union  activity  of  any 
type  on  Company  time.  No  collection  of  dues  shall 
be  made  on  Company  property  by  an  employee  of 
any  other  Company. 

The  Company  agrees  that  there  shall  be  no  dis- 
crimination between  male  and  female  employees. 
The  principle  of  equal  opportunity  and  equal  pay 
shall  prevail. 

1.5  Recognition  of  Union  OjBficers  and  Representa- 
tives. 

The  Company  shall  recognize  and  deal  with  only 
the  following  officers: 

International  Officers 
International  Representatives 
Local  Secretaries 
Shop  Stewards 

on  matters  pertaining  to  wages,  hours  and  working 
conditions  in  the  administration  of  this  Agreement. 
Provided,  however,  that  an  employee  having  a  griev- 
ance may  first  attempt  to  adjust  tlie  matter  with  his 
immediate  su])ervisorv  Company  su])erior.  (^a^ 
1.7  (1)). 
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The  Union  shall  notify  the  Company  of  the  names 
of  the  above  officers  and  of  any  changes. 

*  *     * 

1.10    Work  Stoppages. 

There  shall  be  no  lockouts,  strikes,  slow-downs, 
sit-downs,  walkouts  or  stoppages  of  work  for  any 
reason  during  the  life  of  this  Agreement. 

The  Union  agrees  that  none  of  its  members  em- 
ployed by  the  Company  will  participate  in  or  aid  in 
the  accomplishment  of  anything  which  might  in  any 
way  impede  the  carrying  on  of  operations  and  the 
normal  functioning  of  the  Company. 

*  *     * 

1.12     Governmental  Directives. 

All  employees  covered  by  this  Agreement  shall 
comply  with  all  present  and  future  orders  of  the 
Federal  Communications  Commission. 

*  *     ^ 

1.15     Hiring. 

1.  Whenever  a  vacancy  occurs  in  any  classifica- 
tion covered  by  this  Agreement  the  Company  shall 
request  the  Union  to  fill  such  vacancy,  informing  the 
Union  as  to  the  classification  in  w^hich  such  vacancy 
exists,  and  the  probable  length  of  employment.  The 
Union  agrees  to  furnish  the  Company  with  acce])t- 
able  personnel  competent  and  qualified  in  the  judg- 
ment of  the  Company  to  perform  the  work  required. 
In  the  event  the  Union  is  unable  to  furnish  the  Coin- 
])any  with  such  personnel  within  three  (H)  days  of 
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the  time  Company  has  made  request  to  the  Union, 
then  the  Company  shall  be  free  to  fill  such  vacancy! 
from  any  source,  provided  that  if  the  Company  fills 
the  vacancy  from  a  source,  other  than  the  Union, 
the  Union  shall  be  notified  within  three  (3)  days. 

2.  The  definitions  and  qualifications  in  the  Clas- 
sifications and  Wages  section  of  this  Agreement 
shall  determine  qualifications  of  applicants  for  em- 
ployment. 

3.  The  Company  shall  not  be  compelled  to  re- 
employ any  employee  who  has  been  discharged  for 
cause  and  whose  discharge  was  not  challenged  in 
accordance  with  Section  1.19  Discharge  of  Em- 
ployees. 

■X-  *  * 

1.19     Discharge  of  Employees. 

In  the  event  of  the  discharge  of  any  permanent 
employee  who  is  covered  by  this  agreement,  the 
Company  shall  give  two  weeks  notice  in  writing  to 
both  the  employee  and  the  Union.  In  the  event  such 
an  em])loyee  is  not  given  two  weeks  notice  of  his  in- 
tended discharge,  he  shall  receive  two  weeks  pay  in 
lieu  thereof  and  the  T^nion  shall  be  so  notified. 
Whenever  an  employee  is  discharged  by  the  Com- 
pany or  has  been  served  with  notice  of  intended 
discharge,  the  Union  inay  initiate  with  the  Company 
discussion  of  thc^  matter  of  the  discharge  of  any  surh 
employee  at  any  time  within  two  (2)  weeks  after 
written  notice  of  discharge  has  Ihhmi  sent  to  flic 
Union.    In  the  event  th(^  Union  asks  reinstatement 
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of  such  discharged  employee  and  such  reinstatement 
is  refused  by  the  Company,  the  Union,  in  its  discre- 
tion, may  ask  for  arbitration  which  shall  be  held  in 
the  manner  hereinafter  provided.  The  arbitrator 
shall  have  power  to  direct  that  an  employee  who 
has  been  discharged  shall  be  reinstated  with  or  with- 
out loss  of  pay  or  seniority. 

*     *     * 

1.38     Check-off. 

The  Company  agrees  to  deduct  from  the  paycheck 
of  each  employee  covered  by  this  Agreement  who  is 
a  member  of  the  Union  such  dues,  as  may  be  due  the 
Union  and  to  forward  same  to  the  Union  once  each 
month,  provided  such  employee  has  authorized  the 
Company  to  do  so. 


2.4    Automatic  Printer  Operator. 

An  employee  hired  by  the  Company  to  operate  a 
radio  or  landline  automatic  multiplex  or  teletype 
printer.  An  automatic  printer  operator  may  also  be 
required  to  perform  duties  of  lesser  classifications. 

Minimum  Weekly  Wage 
Start 


After  6  months  . 

.$47.62 

After  5  years.  . 

$57.31 

After  1  year  .  .  . 

.   52.07 

After  6  years.  . 

57.66 

After  18  months . 

.   53.91 

After  7  years.  . 

58.01 

After  2  years   .  . 

.   55.75 

After  8  years.  . 

58.n() 

After  3  years   .  . 

.   56.27 

After  9  years . . 

58.71 

After  4  vears   .  . 

.   56.79 

After  10  veai-s.  . 

59.0(: 
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2.5     Teletype  Printer  Operator. 

An  employee  hired  by  the  Company  to  operate  a 
teletype  printer  and  who  may  be  required  to  per- 
form clerical  duties  or  other  duties  in  a  lower  classi- 
fication. 

Minimum  Weekly  Wage 

Start $40.25 

After  6  months  .  .$42.65        After  5  years.  .  .$51.28 

After  6  years. . .  51.56 
After  7  years. . .  51.84 
After  8  years...  52.12 
After  9  years...  52.40 
After  10  years.  ..   52.68 


After  1  year  .  .  . 

.   45.18 

After  18  months. 

.   47.60 

After  2  years  . . 

.   50.02 

After  3  years  . . 

.   50.44 

After  4  years  .  . 

.   50.86 

Q.  (By  Mr.  Ernst) :  Now,  after  that  meeting 
of  August  30th,  Mr.  Wheeler,  did  you  participate 
in  drawing  up  a  report  as  to  what  had  occurred 
at  the  meeting^ 

A.     August  30th?     What  meeting  was  that? 

Q.  I  am  sorry.  I  will  try  to  j^ick  up.  That  is 
the  meeting  that  had  to  do  with  the  union  Imlletin 
board,  flic  activities  of  supervisory  employees,  and 
mavbe  ouc  or  two  (^tlier  ])oints.  Let  me  show  v<ni 
a  (•o])y  of  it  and  i)erhaps  tliat  will  sim])lify  it. 

Mr.  Ernst:     May  1  liave  this  marked,  please  f 

(Thereu])on  the  document  above  referred  to 
was  marked  Respondent's  Exhibit  No.  12  for 
identitication.)   [582] 


Mr.  I)('rk(':    Mav  we  u'o  off  the  record  a  moment 
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Trial  Examiner  Ruckel:     Off  the  record. 

(Discussion  off  the  record.) 

Trial  Examiner  Ruckel:    On  the  record. 

Now,  your  question  is  what,  Mr.  Ernst'? 

Q.  (By  Mr.  Ernst) :  Do  you  recall  that  having 
been  posted  on  the  union  bulletin  board  after  that 
meeting  that  is  referred  to  in  it? 

Mr.  Brotsky:  Just  a  moment.  I  thought  the 
question  was  whether  he  prepared  this  particular 
document  after  the  meeting,  and  I  will  object  to 
the  previous  question. 

Mr.  Ernst:  I  believe  I  got  an  answer  to  the 
previous  question  and  I  am  now  asking  a  question. 

A.     I  think  I  do  remember  this. 

Q.  (By  Mr.  Ernst) :  Do  you  recall  that  having 
been  posted  on  the  bulletin  board? 

A.     I  think  so. 

Q.     That  was  on  the  union  bulletin  board? 

A.    Yes. 

Q.  Were  you  one  of  the  three  people  that  repre- 
sented the  employees  at  that  particular  meeting? 

x\.    Yes,  I  was. 

Q.     Did  you  help  draw  up  the  report? 

A.     This  report  here? 

Q.     Yes.  [583]  A.     I  don't  think  so. 

Q.  This  then  is  not  one  of  the  meetings  that  you 
took  the  notes  at  that  you  talk  about? 

A.  I  don't  remember  now  for  sure.  I  went  in 
to  so  many  of  them,  it  is  hard  to  pin  it  down. 
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Q.  I  would  like  to  have  you  look  particularly 
at  the  paragraph  marked  number  two  then  and 
state  whether  or  not  that  is  your  recollection  of  the 
union's  position  with  respect  to  what  happened 
at  that  meeting.^ 

A.  What  was  your  question?  What  was  the 
question  about? 

Q.  In  substance,  whether  that  accurately  reports 
the  union's  position  as  to  what  happened  at  the 
meeting?  A.    Yes. 

Mr.  Ernst:  I  will  offer  it  in  evidence,  Mr. 
Examiner. 

Mr.  Berke:  Objected  to.  I  don't  see  that  it  is 
relevant.     In  fact,  it  is  immaterial. 

Trial  Examiner  Ruckel:    Let  me  see  it. 

Mr.  Ernst:  The  relevancy,  Mr.  Examiner,  is 
that  this  shows  the  taking  up  of  these  occurrences 
by  Bash  and  other  so-called  supervisory  employees 
up  until  August  30th  in  the  grievance  procedure 
and  the  apparent  attempt  to  settle  it  at  that  time. 

Trial  Examiner  Ruckel :    It  may  go  in. 

(The  document  heretofore  marked  Respond- 
ent's Exhibit  No.  12  for  identification,  was 
received   in  evidence.)   [584] 
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RESPONDENT'S  EXHIBIT  No.  4 

Union-Management  Meeting 

November  3,  1948 
Present  for  the  Company: 
Mr.  N.  Brown, 
Mr.  McPherson, 
Mr.   McCormick. 

Present  for  the  Union: 

Malcolm  Parks,  Shop  Chairman, 
Chuck  Jones, 
Bruce  Risley, 
Dave  Sheaffer, 
Les  Wheeler. 

The  meeting  was  opened  with  discussion  regard- 
ing two  people  attending  who  were  not  elected 
members  of  the  shop  committee.  The  union  con- 
tended the  above  five  people  were  elected  by  the 
employees  and  therefore  were  the  only  authorized 
representatives  of  the  Globe  employees.  The  com- 
pany said  they  were  ''observers.''  The  union 
agreed  that  meetings  had  always  been  open  to  ob- 
servers but  made  it  clear  that  the  faction  which 
the  two  people  at  one  time  supported  had  been 
d(»feated,  repudiated  and  humiliated  by  a  majority 
vote  of  the  employees  in  a  recent  NLEB  election. 
The  union  regarded  these  peoj)le  as  '*  company  ob- 
servers" since  they  do  not  represent  the  employees 
and  were  not  there  at  the  request  of  the  shop  com- 
mittee. 
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January  8,  1949 
(Copy  Original  Mimeo.) 

All  Globe  Members: 

''On  December  2nd,  1948,  the  Shop  Committee 
sent  a  letter  to  Mr.  Neil  Brown  requesting  that  he  I 
confirm  or  deny  Mr.  McPherson's  interpretation  of 
Mr.  Brown's  letter  of  November  6th,  1948,  namely 
that  the  Company  would  not  meet  with  the  Shop] 
Committee  for  the  purpose  of  settling  grievances. 
In  its  letter,  the  Committee  also  pointed  out  the 
change  in  policy  of  the  San  Francisco  Employers' 
Council,  the  Waterfront  Employers'  Association 
and  the  Pacific  American  Shipowners  Association 
with  regard  to  negotiating  with  the  waterfront  and 
maritime  unions  which  have  refused  to  comply 
vAth  the  voluntary  provisions  of  the  Taft-Hartley 
Law,  and  urged  the  Company  to  alter  its  policy  in 
line  with  that  of  the  employer  associations  named, 
to  sit  down  with  the  union  and  negotiate  a  new 
contract.  The  Committee  pointed  out  that  this 
would  benefit  both  Company  and  employees. 

*' Having  received  no  reply  from  Mr.  Brown  by 
December  14th,  Malcolm  Parks,  Chairman  of  the 
Shop  Committee,  sent  a  note  to  Mr.  Brown  request- 
ing a  reply.  On  Saturday,  December  18th,  Brown 
called  Parks  requesting  an  extension  of  time  until 
^Monday,  Deeem])er  20th,  to  reply  to  the  Commit- 
tee?'s  letter.  On  Monday  Mr.  Brown  called  Parks 
stating  that  Mr.  McPherson  was  unable  to  be  in  the 
office  and  that  hi'  would  have  tlie  answer  Tor  us  on 
Tuesday  afternoon,  December  21st.     Nothing  fur- 
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ther  was  heard  from  Mr.  Brown  or  any  other  of- 
ficial of  the  Company  in  this  matter  until  Thurs- 
day, December  23rd.  On  that  day,  Mr.  Brown 
called  the  Secretary  of  the  Union,  Ed.  Barlow,  to 
wish  him  a  merry  Christmas  and  a  happy  New 
Year  and  at  the  time,  expressed  the  hope  that  ''we 
will  be  able  to  get  together  soon."  The  following 
day,  Christmas  Eve,  Mr.  Brown  approached  sev- 
eral members  of  the  Shop  Committee  in  the  operat- 
ing room  with  similar  greetings,  and  again 
expressed  himself  in  such  a  way  that  those  to 
whom  he  spoke  were  under  the  impression  that  the 
Company  would  meet  with  the  Committee  either 
the  following  week  or  the  week  following  New 
Years. 

The  Shop  Committee  met  on  Monday,  December 
27th.  In  anticipation  of  a  grievance  meeting  with 
the  Company,  the  Committee  discussed  outstanding 
giievances  to  be  brought  up  in  the  meeting  with 
the  Company.  Brother  Parks  was  given  the  re- 
sponsibility of  contacting  Mr.  Brown  for  a  date 
for  the  meeting.  On  Thursday,  December  30tlj, 
Parks  called  Mr.  Brown  to  arrange  for  the  meet- 
ing and  was  informed  that  Mr.  Brown  would  meet 
with  the  Committee  and  that  Mr.  McPherson  had 
left  a  note  in  the  operating  room  for  Parks  requ(ist- 
ing  him  to  meet  with  Mr.  Brown  the  following  day, 
Friday.  On  Friday,  Parks  was  informed  by  Mr. 
McPherson  that  Mr.  Brown  was  ill  and  asked  that 
the  meeting  be  postponed  to  Monday.    On  Monday, 
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January  3rd,  Parks  went  in  prepared  to  meet  with] 
Mr.  Brown  but  was  informed  that  he  was  still  ill. 
However,  Mr.  McPherson  stated  that  he  was  pre- 
pared to  go  ahead  with  the  meeting,  that  he  had 
talked  to  Mr.  Brown  on  the  telephone  and  was] 
prepared  to  present  the  Company's  position. 

4«-     *     * 

In  the  meeting  with  Parks  on  January  3rd,  the 
Company  confirmed  its  policy  of  refusing  to  meet' 
with  the  Shop  Committee  to  settle  grievances  and 
to  meet  with  the  negotiating  committee  to  negotiate 
a  new  contract.  The  Company  thus  confirms  that 
it  is  its  policy  to  refuse  to  cooperate  with  its  em- 
ployees. The  Company  has  withdrawn  all  cooper- 
ation. 

On  Tuesday,  January  4th,  1949,  the  Shop  Com- 
mittee met  and  came  to  the  conclusion  that  Globe 
employees  had  leaned  over  backward  long  enough 
in  trying  to  cooperate  with  the  Company,  with  the 
only  result  being  more  evidence  of  bad  faith  on  the 
Company's  part.  Therefore,  the  Committee  de- 
termined that  the  only  course  that  could  be  followed 
is  to  put  into  effect  the  program  adopted  hy  ihv 
Globe  employees  in  their  meetings  of  Xovembei' 
23rd,  1948. 

The  Shop  Stewards  will  contact  each  membe?-  for 
specific  details  of  the  program  and  how  it  is  to  })e 
])iit  into  opc^i'ation.  Your  utmost  cooperation  with 
your  Shop  Committee  now  will  insure  the  success 
of  the  program.     Our  aim  is  to  protect  out  jobs, 
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our  wages,  our  hours  and  our  working  conditions. 

United  we  can  win. 

ACA/GLOBE   SHOP 
COMMITTEE. 

Received  July  28,  1949. 


Q.  (By  Mr.  Ernst)  :  Now,  on  the  Sunday  after- 
noon or  evening  of  the  23rd,  I  want  to  find  out  first 
what  your  schedule  of  shifts  was  for  your  work  at 
that  time ;  in  other  words,  what  shifts  you  worked, 
which  dates'?  A.    You  mean  in  January? 

Q.  From  January  16th,  I  think,  on  is  when  the 
new  watch  list  went  on,  isn't  that  correct? 

A.  My  schedule  was  from  midnight  to  eight  in 
the  morning. 

Q.     What  days  of  the  week? 

A.     Monday  through  Friday. 

Q.     Monday  through  Friday? 

A.    Yes.  [586] 

Q.  Now,  at  what  time  did  Leo  Bash  call  you  on 
Sunday? 

A.     I  w^ould  say  around  7 :30,  8  p.m. 

Q.  Did  he  attempt  to  explain  to  you  what  had 
happened  ? 

A.     He  said,  "The  gang  went  on  sit-down  strike.'' 

Q.  Now,  as  I  recall,  he  said  something  about 
''two  strikes  against  you  because  of  your  race,"  or 
something  of  that  sort?  A.     That  is  riglit. 

Q.     Do  you  recall  any  similar  comment  to  that 


336  National  Labor  Relations  Board 

(Testimony  of  Leslie  T.  Wlieeler.) 

having  been  made  hj  Bash  to  you,  or  you  to  Bash 

previously  ?  A.     No. 

Q.  Now  I  would  like  to  have  from  you  a  state- 
ment as  to  who  said  what  leading  up  to  this  state- 
ment about  the  '*two  strikes,"  in  other  words,  what 
Bash  said  and  what  you  said,  and  what  Bash  said 
at  that  time? 

A.  I  picked  up  the  phone,  and  he  said,  ''Les 
Wheeler?" 

I  said,  *^Yes." 

He  said,  ^^This  is  Leo  Bash."  He  said,  ^^The 
gang  went  on  sit-dow^n  strike  down  here,  and  I 
fired  them  all."  He  said,  ^^Now  they  will  get  two 
weeks  because  they  got  fired."  He  said,  '*You 
won't  get  two  weeks,"  he  said,  **You  weren't  here, 
you  weren't  on  duty,  you  weren't  involved,  so  you 
won't  get  the  two  weeks  pay  but — "  he  said,  ^*You 
got  two  strikes  on  you  anyway." 

Q.  Wait  a  minute!  He  went  right  on  and 
said 

A.  When  he  finished  he  said,  ^^No  hard  feel- 
ings," and  I  [587]  hung  up. 

Q.     You  didn't  say  nothing  but  ''okay"? 

A.     No,  I  didn't  argue. 

Q.     You  didn't  say  nothing  but  *' Hello?" 

A.     Yos. 

Q.  Yes,  ''this  is  Les  Wheeler,"  and  "okay"  at 
the  end  of  the  conversation? 

A.  That  is  right.  I  couldn't  get  a  word  in  edge- 
wise witli  liini  talkinu'. 
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Q.  Now,  when  you  arrived  the  next  morning  at 
eight  O'clock  why  did  you  go  into  the  office? 

A.  That  w^as  the  first  chance  I  had  to  see  Leo. 
I  just  talked  to  him  on  the  phone,  I  wanted  to  get 
this  straight  about  being  fired,  also  to  protest  the 
discharge  of  the  rest  of  the  people. 

Q.  When  did  you  decide  that  you  wanted  to  pro- 
test the  discharge  of  the  others? 

A.     As  soon  as  I  could  get  to  see  him. 

Q.  I  mean  when  did  you  reach  the  decision  in 
your  own  mind  that  you  wanted  to  protest  the  dis- 
charge of  the  others? 


A.  Well,  I  don't  know.  I  guess  I  thought  it 
over  in  my  [588]  sleep  during  the  night. 

Q.  (By  Mr.  Ernst)  :  You  mean  you  slept  from 
midnight  to  eight  when  you  normally  would  have 
gone  to  work? 

A.     I  didn't  work  that  night. 

Q.     I  mean  hadn't  you  slept  already  before  that? 

A.  No;  I  slept  in  the  morning,  yes,  but  I  was 
up  at  that  time  of  night,  so  I  went  to  bed. 

Q.  Now,  did  you  talk  to  the  people  on  the  picket 
line  before  you  came  in  that  morning? 

A.  When  I  went  in  the  picket  line  hadn't  been 
established. 

Q.  T  see.  And,  as  1  understand  it,  you  went 
from  the  main  door  into  the  cloakroom? 

A.     That  is  right. 

(^.     And  did  you  hang  up  your  hat? 
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A.     No. 

Q.  Were  Lillie  Friend  and  Paul  Guerrero  in' 
there  with  you?  A.     Yes. 

Q.     What  did  you  talk  about  at  that  time? 

A.     Leo  did  all  the  talking. 

Q.     Wait  a  minute.    T  mean  before  Leo  arrived? 

A.  He  was  there  practically  ri^ht  at  the  same 
time  we  got  there.  We  walked  in  the  cloakroom; 
he  came  right  on  over. 

Q.  You  didn't  have  a  chance  to  talk  about  any- 
thing then  before  he  came  in? 

A.     No,  no  general  conversation,  no.  [589] 

Q.  Well,  what  I  want  to  know  is  was  there  any 
conversation  or  not  among  you  and  Guerrero  and 
Friend  prior  to  the  time  Bash  arrived? 

A.  If  there  was  I  don't  remember  anything  par- 
ticularly.  There  might  have  been,  but 

Q.  Now,  to  the  best  of  your  recollection,  what 
was  the  first  thing  that  Leo  said?  You  don't  have 
to  use  his  loud  voice. 

A.  That  is  impossible!  Let  me  see,  I  think  he 
said  to  Lillie  Friend,  *^Your  job  is  waiting  for  you 
if  you  want  it." 

Q.    Yes. 

A.  And  he  turned,  he  turned  to  Paul  and  I,  and 
he  said  to  Paul,  he  said,  ^^Have  you  got  a  medical 
certificate?" 

Paul  said,  ''No,  I  was  just  sick  one  day,"  or  some- 
thing, ''I  didn't  see  a  doctor,  and  I  don't  have  a 
certificate." 
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He  said,  ^'You  are  fired  if  you  don't  have  a  cer- 
tificate from  your  doctor." 

Q.     Did  he  say  or  until  you  get  a  certificate? 

A.     I  don't  remember. 

Q.     You  can't  recall  that  detail? 

A.  No,  he  was  pretty  definite  in  firing  Paul,  I 
remember  that. 

Q.     Now,  did  he  seem  surprised  to  see  you  there  ? 

A.  Well,  I  don't  know  whether  he  was  surprised 
or  not.   I  couldn't  say.  [590] 

Q.  But  the  first  thing  that  he  said  to  you  was, 
**Why  didn't  you  come  to  work  last  night";  is  that 
right  ?  What  was  the  first  thing  he  said  ? 

A.  He  said,  *^you  are  fired  because  you  didn't 
show  up  for  work  last  night." 

He  said,  ^^Get  out,  you  are  not  getting  any  more 
money.  You  don't  work  here." 

Q.  Now,  that  was  then  everything  that  you  recall 
as  having  occurred  at  that  time? 

A.  Yes,  there  might  have  been  other  things  said, 
l)ut  I  can't  remember  them  all. 

Q.  You  can't  recall  anything  of  any  consequence 
that  was  said  either  by  Lillie  Friend  or  Paul  Guer- 
rero or  yourself  or  Leo  Bash  ? 

A.  The  main  thing  I  remember  was  Leo  firing  us 
because  he  was  doing  practically  all  the  talking. 
Lillie  tried  to  protest  the  discharge,  but  he  didn't 
give  her  much  chance,  he  fired  her  too  as  soon  as 
she  started  to  protest  the  discharge. 

Q.     Protesting  what  discharge? 
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A.  Chuck 's  and  everybody  else  that  was  fired  be- 
fore. 

Q.  Did  you  get  the  chance  to  make  the  protest 
that  you  wanted  to  make?  A.     No. 

Q.  Now,  previous  to  this  time  you  had  dealt  with 
Mr.  McPherson,  particularly  at  this  August  30th 
meeting,  hadn't  you?  [591]  A.     Yes. 

Q.  And  you  thought  at  that  meeting  that  Mr. 
McPherson  would  reverse  Mr.  Bash,  or  advise  you 
that  he  was  going  to  change  Mr.  Bash's  position  on 
the  subject,  didn't  he? 

A.     That  is  what  he  said. 

«     #     # 

Q.  (By  Mr.  Ernst)  :  Now,  had  you  also  heard 
that  Mr.  Brown's  [592]  door  was  open  to  the  em- 
ployees? A.     Yes,  I  had  heard  that. 

Q.  Now,  your  i^urpose  of  going  dow^n  there  was 
to,  as  I  understand  it,  to  protest  these  discharges? 

A.  Yes,  more  or  less  to  protest  the  discharges, 
and  also  get  clarification  on  my  position. 

Q.  In  other  words,  you  wanted  to  find  out  what 
was  up?  A.     That  is  right. 

Q.  And  what  had  given  rise  to  all  of  these  dis- 
charges? A.     That  is  right. 

Q.  And  why  they  had  done  this  to  you,  and  what 
was  wrong  down  there,  is  that  correct? 

A.     That  is  right.  [593] 

*     •*     * 

Q.  (By  Mr.  Ernst)  :  Why  didn't  you  see  either 
Brown  or  McPherson  or  General  Boatwright  about 
it?  [594] 
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A.     About — after  I  got  the  telegram  you  mean  If 

Q.     Yes.  No,  no,  this  morning  *? 

Trial  Examiner  Ruckel:  After  you  received  the 
telegram?  Isn't  that  what  you  mean? 

Mr.  Ernst :  No,  I  am  talking  now  about  the  first 
morning  when  he  came  in  and  he  only  saw  Leo 
Bash,  and  he  apparently  got  a  very  quick  brushoflf 
there. 

Mr.  Brotsky:  Just  a  moment.  I  will  object  to 
that. 

Trial  Examiner  Ruckel:     Objection  sustained. 

Mr.  Ernst:     All  right. 

Q.  (By  Mr.  Ernst)  :  Now,  after  you  came  in 
and  saw  Leo  Bash  why  didn't  you  bother  to  see 
McPherson  or  somebody  higher  up  ? 

Mr.  Brotsky:     Same  objection. 

Trial  Examiner  Ruckel:     Objection  sustained. 

Q.  (By  Mr.  Ernst)  :  You  did  not  make  any 
effort  to  see  anyone  higher  up?  A.     No. 

Mr.  Berke :     I  ask  that  be  stricken. 

Trial  Examiner  Ruckel:     That  may  stand.   Let's 

get  ahead.  [595] 

*     *     * 

Q.  In  other  words,  what  time  did  you  get  the 
telegram  from  Mr.  McPherson  ? 

A.  The  first  copy  I  received  Monday  afternoon 
about,  between  two  and  three  on  the  picket  line. 

Q.  Thereafter  you  made  no  effort  to  see  Mr.  Mc- 
Pherson or  anybody  else  in  the  company  ? 

A.     No.  [596] 
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Q.  Now  I  will  show  you  Respondent's  Exhibit  5 
for  identification  and  ask  you  if  that  was  distributed 
among  the  ACA  employees  of  Globe  in  the  early 
part  of  January  of  1949  ? 

*  *     # 

Mr.  Ernst :  If  it  is  stipulated  that  it  was  distrib- 
uted among  the  employees  of  the  ACA  committee, 
fine. 

Trial  Examiner  Ruckel :    It  is  in  the  record.  [601] 

*  •)(•     * 

PAUL  GUERRERO 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

The  Reporter :    Your  name,  please  ? 
The  Witness :     Paul  Guerrero. 

By  Mr.  Berke : 

Q.  Where  do  you  live,  Mr.  Guerrero?  [604] 

A.  1315  Grove. 

Q.  In  what  city?  A.     Pardon? 

Q.  In  what  city?  A.     San  Francisco. 

Q.  Will  you  please  speak  up  so  that  wo  can  hoar 

you?  Wore  you  ever  employed  by  Globe  Wireless? 

A.  I  was. 

Q.  Talk  up. 
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Q.  (By  Mr.  Berke)  :  When  were  you  first  em- 
ployed by  Globe?  A.     February  26,  1947. 

Q.  And  what  was  the  date  of  your  last  employ- 
ment there  ? 

A.     January  the  24th,  that  was  on  a  Monday. 

Q.     1949?  A.     1949. 

Q.  What  position  did  you  hold  in  January  of 
1949  at  Globe?  A.     I  was  a  teletype  operator. 

Q.  Prior  to  getting  employment  at  Globe  were 
you  a  member  of  any  union  ? 

A.    I  was  a  member  of  the  ACA,  CIO. 

Q.  And  did  you  maintain  membership  in  that 
organization  when  you  went  to  work  at  Globe  ?  [605] 

A.     I  did.  [606] 

*     *     * 

Q.     Do  you  recall  January  21,  1949? 

A.     Yes ;  I  think  it  was  on  a  Friday,  I  think. 

Q.     Did  you  attend  a  union  meeting  that  night? 

A.     I  did. 

Q.  And  at  that  meeting  did  you  learn  of  the  dis- 
charge of  Charles  Jones  ?  A.     That  is  right. 

Q.     Did  you  work  that  day? 

A.  No;  I  was  off;  my  regular  days  off  were  Fri- 
day and  Saturday. 

Q.  And  when  was  the  next  day  you  were  due  to 
report  to  work  ?  A.     Sunday  morning. 

Q.  Do  you  recall  the  night  before  the  day  you 
were  due  to  report  to  work? 

A.     Yes,  I  was  not  feeling  very  good.  [608] 

Q.     What  night  was  that  ? 

A.     That  was  Saturday  night. 
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Q.  Could  that  be  the  23rd,  January  23rd?  22nd, 
rather  ? 

A.     It  must  have  been  the  22nd,  at  night. 

Q.     Yes.  Where  were  you  %  A.     I  was  home. 

Q.     You  say  you  w^eren't  feeling  very  good? 

A.  No;  there  was  a  lot  of  flu  and  colds  going 
around  at  that  time. 

Q.     Did  you  have  a  cold  ?  [609] 

*     *     * 

A.     I  had  a  cold. 

Q.     Did  you  do  anything  about — strike  that. 

What  did  you  do  that  evening  while  you  were 
home? 

A.  Well,  I  had  some  friend  that  was  staying 
there,  that  was  at  my  house.  I  had  him  call  up  and 
notify  the  office  that  I  wouldn't  be  able  to  report  in 
the  morning. 

Q.     Was  this  call  made  in  your  presence? 

A.     It  was. 

Q.     And  whom  did  you  tell  this  friend  to  call? 

A.     I  told  him  to  ask  for  the  supervisor. 

Q.     And  were  you  there  when  the  call  was  made? 

A.     Yes.  I  w^as. 

Q.  Did  you  hear  this  friend  ask  for  the  super- 
visor ?  A.     Yes,  and  a  man  answered  the  phone. 

Q.  How  do  you  know  that  it  was  a  man  that  an- 
swered the  phone? 

A.     Well,  I  was  close  enough  to  the  receiver. 

Q.     Could  you  hear  the  voice  over  the  receiver? 

A.     Yes,  T  did. 
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Q.  Were  you  able  to  recognize  whose  voice  it 
was?  A.     Pretty  hard  off-hand. 

Q.    You  don't  know? 

A.     No,  I  couldn't  swear  to  it. 

Q.  All  right.  What  did  you  hear  this  friend  tell 
whoever  answered  the  phone? 

A.  Well,  he  asked  would  I  be  in  Monday  morn- 
ing for  sure,  and  [610]  he  said,  '^Yes."  I  told  him 
to  say  ^'Yes." 

Q.     Was  that  all  your  friend  said? 

A.  That  is  all.  Well,  he  told  him  I  would  be  in 
Monday. 

Q.  All  right.  Did  anything  happen  the  next  day, 
Sunday,  the  day  you  were  supposed  to  report? 

A.  Yes,  I  was  in  bed,  and  Leo  Bash  called  me  up 
about  ten  o'clock  in  the  morning. 

Q.  How  do  you  know  it  was  Leo  Bash  that  called 
you?  A.     No  mistake  there. 

Q.    You  mean  you  recognized  his  voice? 

A.     Sure;  anybody  would. 

Q.    What  did  Bash  say  to  you  ? 

A.  Well,  he  said,  ^^This  is  Leo."  He  told  me  to 
come  down  to  work,  show  up.  I  told  him  I  was  sick. 

Q.     What  did  he  say  to  that? 

A.     He  said  to  show  up  anyway. 

Q.  Tell  us  what  the  rest  of  the  conversation  was 
in  his  words  and  your  words  as  near  as  you  can 
tell  us. 

A.  He  said  to  show  up,  **Come  down  anyway." 
He  told  me  there  was  no  picket  line  down  there.  T 
said  '^Well,  hell,  I  can't  help  it,  I  am  sick." 
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Q.     What  did  he  say  to  that? 

A.  Well,  he  said  to  show  up  anyway,  to  come 
down,  and  then  he  hung  up. 

Q.     Is  that  all  the  conversation  you  remember? 

A.     Yes,  I  think  that  is  about  all. 

Q.     That  you  remember? 

A.     That  I  remember. 

Q.     Have  you  exhausted  your  memory  on  that? 

A.     Well,  he  said, — oh,  no,  he  said  something  else. 

Q.     What  was  it? 

A.  He  told  me — I  overlooked  it,  I  forgot  it,  but 
during  this  conversation  about  telling  me  to  show 
up,  he  was  so  insistent,  I  kept  telling  him  I  was 
sick,  I  was  sick  in  bed.  He  says,  well,  he  says,  *^I 
am  not  going  to  stand  for  none  of  Barlow's  tricks, 
you  show  up,  you  come  down  and  show  yourself.'' 

I  said,  ^'Hell,  I  can't  help  it." 

Q.     Who  was  this  Barlow  he  referred  to? 

A.     The  Secretary  of  the  Union. 

Trial  Examiner  Ruckel :  Employed  by  the  Com- 
pany? 

The  Witness :  No,  sir,  he  was  the  Secretary  of  the 
Union,  he  was  not  emj)loyed  by  the  union — I  mean 
by  the  company,  he  was  Secretary  of  the  Union. 

Q.  (By  Mr.  Berke)  :  Now,  in  this  conversation 
with  you  did  Bash  say  anything  about  why  you 
hadn't  repoi-ted  being  ill,  did  he  bring  that  up,  that 
he  hadn't  got  the  re])ort  about  you  being  ill? 

A.     No,  he  didn't  mention  it  at  all.  [612] 

Q.  Did  you  re])ort  to  work  Monday  at  the  usual 
hour  ? 
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A.     I  reported  to  work,  yes,  sir,  8:00  o'clock. 

Q.    Where  did  you  go? 

A.  1  went  up  to  the  card  rack  to  stamp  in,  and  I 
stamped  in. 

Q.     Did  you  meet  anybody  when  you  went  in? 

A.     Yes,  I  met  Les  Wheeler  and  Lillie  Friend. 

Q.     Where  did  you  meet  them? 

A.     I  met  them  in  the  cloak  room  there. 

Q.  And  did  you  say  you  went  to  the  time  card 
rack?  A.     I  did. 

Q.  Had  you  previously  come  up  the  elevator  with 
Wheeler  and  Friend?  A.     Yes,  I  did. 

Q.     Did  you  find  your  card  in  the  card  rack? 

A.     Mine  was  the  only  one  of  the  three. 

Q.     What  did  you  do  with  it? 

A.     I  stamped  in. 

Q.  You  say  yours  was  the  only  one  of  the  three 
there? 

A.  Just  one  of  the  thi^ee,  Wheeler's,  myself,  and 
Friend — I  mean  mine  was  the  only  card. 

Q.     And  Wheeler's  and  Friend's  were  not  there? 

A.     No. 

Q.     And  after  you  clocked  in,  what  did  you  do? 

A.     Well,  1  went  to  put  my  hat  away,  coat. 

Q.     Where  did  you  go  ?  [613] 

A.  I  went  to  my  locker.  Each  had  their  own  in- 
dividual locker. 

Q.  And  while  you  were  there,  did  anything  hap- 
])en? 
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A.     Oh,  yes,  just  about  that  time  Leo  walked  in. 

Q.     That  is  Leo  Bash^  A.     That  is  right. 

Q.     All  right.   What  happened  when  he  came  in*? 

A.  He  just  said,  '*Have  you  got  a  doctor's  cer- 
tificate''? 

I  said,  *' No,  what  for"? 

He  said,  **Well,  for  yesterday." 

I  said,  ''I  never  had  to  have  a  doctor's  certificate 
for  being  absent  one  day  before." 

He  never  asked  me  for  one  before. 

Q.     What  did  he  say  to  you? 

A.  He  said,  **Well,  if  you  haven't  got  a  doctor's 
certificate,  you  are  through." 

T  said,  ''What  do  you  mean  through"? 

I  said,  ''Am  I  fired,  dismissed,  suspended,  or 
what"? 

He  said,  "Well,  you  call  it.  You  aren't  getting 
paid." 

Q.  He  said,  "You  call  it.  You  aren't  getting 
paid"?  A.     That  is  right. 

Q.     Did  you  hear  him  talk  with  Les  Wheeler? 

A.     Yes.    I  was  around.    I  was  still  there. 

Q.     What  did  you  hear  him  say? 

A.     I  can't  recall  very  well.    I  can't  recollect. 

Q.     As  best  as  you  recall. 

A.  I  don't  know.  He  asked  him  something  about 
where  he  was  and  where  he  had  been  or  hadn't 
shown  u]^  or  something,  I  don't  exactly  remember. 

Q.     Did  you  hear  him  talk  to  Mrs.  Friend? 

A.  Yes.  He  told  her,  "  liillie,"  he  said,  "you  have 
got  youT"  job  inside,  if  you  want  to  work." 
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Q.     Did  you  hear  what  she  said? 

A.  Well,  she  started — she  said,  ''I  want  to  talk 
to  you  about  the  rest  of  the  employees  being  fired." 

He  says,  '*  Well,  I  don't  want  to  talk  to  you  about 
it.  I  can't  talk  to  you  about  it."  I  don't  know  what 
he  said,  something  about  not  being  able  to  talk  to 
her   about   it. 

Q.     Were  you  there  when  he  discharged  her? 

Mr.  Ernst :     I  object. 

A.    Yes. 

Mr.  Ernst:     I  withdraw  it. 

A.     Yes,  I  was  there. 

Q.  (By  Mr.  Berke) :  What  did  you  hear  him 
say  in  that  connection? 

A.     I  can't  quote  him.   I  don't  recall  very  well. 

Q.  I  show  you  a  document  marked  General  Coun- 
sel's  Exhibit  14  for  identification,  and  ask  you  if  you 
have  seen  that  before  and  what  it  is. 

(Thereupon  the  document  above  referred  to 
was  marked  General  Counsel's  Exhibit  No.  14 
for  identification.)  [615] 

A.  Yes,  I  received  that  at  home  about  n(Jon. 

Q.  (By  Mr.  Berke) :     Did  you  respond  to  this? 

A.  No,  not  immediately. 

Q.  Did  you — go  ahead. 

A.  T  answered  Mr.  McPherson  a  letter. 

Q.  Did  you  get  a  copy  of  Exhibit  14  for  identi- 
fication later  on? 

A.  Yes,  I  got  a  carbon,  the  orioinal  carbon  copy 
of  it. 
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Q.     Where  were  you  when  you  got  it? 

A.     I   was   out   on    the    picket    line    somewhere 
around  2:00  o'clock. 

Q.     Who  brought  it  out  to  you"? 

A.     Don  McPherson,  the  stock  room  clerk. 

Q.     Is  he  employed  by  Globe? 

A.     Yes,  he  is.  [616] 


GENERAL  COUNSEL'S  EXHIBIT  No.  14 

Western  Union 

[Telegram] 

SFA  153  PD-San  Francisco,  Calif.  24  1156A 
Paul  Guerrero, 
1315  Grove  St. 

The  Chief  Operator  Advises  Me  He  Discharged 
You  Today  After  You  Came  Through  the  Picket 
Line  to  Report  to  Work.  Under  the  Circumstances 
T  Would  I^ike  to  Review  Your  Discharge  With  You 
and  Return  You  to  Work  if  There  Was  Not  Suf- 
ficient Cause  for  the  Discharge.  Will  You  Tele- 
])hone  Me  to  Arrange  for  a  Meetin^'  Today  or 
Tomorrow  if  Preferred. 

J.  B.  McPHEKSON, 
GLOBE    AVIRELESS    LTD. 

Received  July  28,  1949. 

(}.  C.  U  (RecM) 
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Q.  (By  Mr.  Eerke)  :  Now,  liacl  you  been  absent 
from  your  work  before  this  particular  occasion? 

A.     Yes,  I  was  absent  about  a  week  before  that. 

Q.     For  how  long^?  [617] 

A.     One  day. 

Q.  And  what  w^as  the  reason  for  your  absence 
then  ?  A.I  was  sick. 

Q.  And  did  Bash  ask  you  on  that  occasion  when 
you  returned  for  a  doctor's  certificate  .^ 

A.  No,  he  told  me  over  the  telephone  not  to 
worry  about  it. 

Q.  At  that  time  you  had  talked  to  him,  had  you, 
and  notified  him  personally? 

A.  Yes.  I  told  him  I  w^ouldn't  have  one  and  he 
said  not  to  worry  about  it. 

Q.  Were  you  ever  given  a  booklet  of  niles  per- 
taining to  a  doctor's  certificate?  A.     No. 

Q.  Did  you  ever  see  any  rules  that  required  you 
to  bring  in  a  doctor's  certificate,  if  you  were  ill  for 
a  day?  [618]  A.     No. 


Cross-Examination 
By  Mr.  Ernst : 

Q.  Mr.  Guerrero,  on  the  day  about  January  14th 
or  so,  if  you  were  sick  and  didn't  come  to  work  and 
called  Mr.  Bash  and  told  him  about  it,  did  you  get 
paid  for  that  day? 

A.     Yes,  I  did,  I  think.  1  am  pretty  sure  I  did. 

(^.  Now,  I  gather  that  on  the  night  of  January 
21st,  when  you  had  your  friend  call,  the  supervisor, 
that  you  weren't  able  to  talk  yourself? 
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A.     I  was  a])lo  to  talk  all  right. 

Q.     ^\'hy  didn't  you  call  yourself  in? 

A.  Why  didn't  I  call?  I  don't  know.  I  guess  it 
was  more  convenient  for  my  friend  to  call,  I  guess. 

Q.  But  you  stood  by  the  telephone  and  told  your 
friend  what  to  -say  and  heard  the  reply? 

A.     I  was  in  bed,  yes. 

Q.     What?  A.     I  was  in  bed. 

Q.     But  you 

A.  I  didn't  want  to  have  to  get  up  from  bed 
and  go  to  the  phone. 

Q.     Where  is  your  telephone  in  your  house? 

A.     Well,  it  is  in  the  room.  [619] 

Q.     It  is  in  the  same  room  that  your  bed  is  in  ? 

A.     That  is  right. 

Q.     And  how  far  way  from  your  bed? 

A.  About  a  yard,  I  guess,  a  couple  of  yards, 
getting  up. 

Mr.  Ernest:  Now,  1  would  like  the  record  to 
show  that  there  is  a  good  pause  in  between  my  ques- 
tion and  my  answer  with  respect  to  why  he  had  his 
friend  call. 

Mr.  Berke:     What  is  the  purpose? 

Mr.  Brotsky:  The  record  hasn't  shown  the 
numerous  pauses  made  by  other  witnesses  or  by 
yom-seir  in  between  questions,  Mr.  Ernst. 

Mr.  Berke:  Especially  the  pT'oh^nged  pauses  in 
counsel. 

Trial  l\xaminer  Ruckel :  Counsel  is  not  testify- 
ing. The  I'c^r'ord  may  show  a  pause.  Howc^vct",  the 
witness  paused  between  various  (juc^stions  on  direct. 


vs.  Globe  Wireless,  Ltd.  353 

(Testimony  of  Paul  Giiorrc^ro.) 

Mr.  Berke:  I  think  the  Trial  Examiner  is  the 
judge  of  the  witness'  demeanor. 

Mr.  Ernst:  I  would  like  the  Examiner  to  note 
that  there  was  a  longer  pause  than  usual.  [620] 


LEO  BASH 

a  witness  called  by  and  on  behalf  of  the  Respond- 
ent, being  first  duly  sworn,  was  examined  and  testi- 
fied as  follows :  [628] 

Direct  Examination 
By  Mr.  Ernst : 

Q.  State  your  name,  please.  A.     Leo  Bash. 

Q.  And  your  address  ? 

A.  65  Elm  Avenue,  Mill  Valley,  California. 

Q.  What  is  your  position  at  this  time? 

A.  Presently  a  supervisor. 

Q.  For  whom  do  you  work  as  a  supervisor? 

A.  Globe  Wireless,  Ltd. 

Q.  What  are  your  hours  ? 

A.  Alid  to  8 :00  a.m. 

Q.  How  long  have  you  been  in  your  present  posi- 
tion? A.     About  three  weeks. 

Q.  And  what  was  your  position  prior  to  that 
time?  A.     Chief  Operator. 

Q.  And  when  did  you  become  formally  ap- 
I)()inted  as  a  Chief  Operator  at  Globe  Wireless? 

A.  The  latter  part  of  September,  1947,  I  be- 
lieve. [629] 
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Q.     During  the  time  of  your  employment  in  the^ 
industry  liave  you  ever  been  a  member  of  a  Union 

A.    Yes. 

Q.  What  unions  have  you  belonged  to  durin] 
that  time? 

A.  I  have  been  a  member  of  the  ARTA,  whicl 
later  became  the  ACA,  and  I  have  been  a  membei 
of  the  IBEW,  Local  6. 

Q.  Now,  during  what  period  of  time  were  yoi 
a  member  of  the  IBEW  ?  A.     During  the  war 

Q.  And  what  was  the  nature  of  your  employmeni 
at  that  time? 

A.     I  was  a  leaderman  in  the  shipyard. 

Q.     What  kind  of  a  leaderman? 

A.     Electrical,  maintenance. 

Q.     Was  that  radio  communications  work? 

A.     No. 

Q.  When  did  you  join  the  union  that  you  said 
was  the  predecessor  [630]  of  the  ACA? 

Mr.  Berke:  How  is  that  material,  Mr.  Trial 
Examiner  ? 

Trial  Examiner  Ruckel:  You  may  answer.  Move 
along. 

A.  As  nearly  as  I  can  recall,  it  was  1932  or  1933, 
somewhere  along  in  there. 

Q.  (By  Mr.  Ernst)  :  And  were  you  involved  in 
the — I  withdraw  that. 

While  you  were  employed  and  a  member  of  the 
ACA — withdraw  that  also. 

Were  you  involved  in  a  strike  in  the  thirties? 

A.     Yes. 
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Mr.  Berke:  Just  a  moment.  I  move  the  answer 
be  stricken. 

Trial  Examiner  Ruckel:     Objection  sustained. 

^     *     * 

Q.  (By  Mr.  Ernst) :  Now,  Mr.  Bash,  were  you 
a  member  of  the  ACA  while  you  were  an  employee 
at  Globe "?  A.     Oh,  yes,  all  the  time. 

Q.     The  whole  time  up  to  when "? 

A.  Up  to  the  time  I  was  appointed  Chief  Oper- 
ator. 

Q.  Now  what  did  you  do  with  respect  to  your 
membership  in  [632]  ACA  at  that  time? 

A.     I  took  a  withdrawal  card  from  the  union. 

Q.  Now,  what  was  your  position  prior  to  becom- 
ing Chief  Operator*? 

A.     Point  to  point  operator,  and  then  supervisor. 

Q.  And  while  you  were  supervisor  were  you  a 
member  of  the  ACA?  A.     Yes,  sir. 

Q.  And  were  you  at  that  time  required  to  be  a 
member  of  the  ACA  by  virtue  of  the  union  agree- 
ment? A.     Yes,  sir. 

Mr.  Brotsky:     I  didn't  hear  that  answer. 

The  Witness:     Yes. 

Trial  Examiner  Ruckel :  Keep  your  voice  up, 
Mr.  Bash.  The  stenographer  doesn't  get  the  nod  of 
your  head,  just  your  answer  she  gets. 

Q.  (By  Mr.  Ernst) :  And  were  the  other  super- 
visors that  worked  with  you  at  that  time  required  to 
be  members  of  the  ACA? 

Mr.  Berke:  Just  a  moment.  I  object  to  that,  it 
m  incompetent,  irrelevant  and  immaterial. 


356  National  Labor  Relations  Board 

(Testimony  of  Leo  Bash.) 

Trial  Examiner  Ruckel:     Objection  sustained. 

Mr.  Ernst :     I  offer  to  prove  that  the  supervisors 
employed  by  Globe  Wireless  up  to  the  position  of^ 
Chief  Operator  were  required  by  virtue  of  the  ACA- 
Globe  collective  bargaining  agreement  to  maintaii 
membership  in  the  ACA  in  good  standing  as  a  condi- 
tion  of  employment  in  accordance  with  the  usua! 
closed  shop  [633]  provision  up  to  August  15,  1948. 

Q.  (By  Mr.  Ernst)  :  Now,  Air.  Bash,  were  you 
yourself  present  at  the  general  run  of  grievance  com- 
mittee meetings  as  a  representative  of  the  Company 
in  the  course  of  the  handling  of  grievances  under 
the  ACA  agreement? 

*     *     * 

The  Witness:     I  would  have  to  say  '^No." 

Q.  (By  Mr.  Ernst)  :  Now,  Mr.  Bash,  do  you  re- 
call the  period  from  about  January  20,  1949,  until 
January  24,  1949? 

A.     Vaguely,  but  ^'Yes." 

Q.     Just  vaguely? 

A.     Well,  some  things  are  very  clear. 

Q.  Now,  I  would  like  you  to  start  out  by  telling 
me  what  hours  [634]  you  worked  during  the  period 
l^eginning  with  January  20,  if  you  can  recall  that? 

Mr.  Berke :     Of  what  year? 

Mr.  Ernst:     1949. 

A.  I  arrived  at  the  office  around  8:40  in  the 
morning,  and  I  would  leave  the  office  around  5:15  or 
5:30  or  a  quarter  to  6:00  in  the  evening. 

Q.     (By    Mr.    Ernst):     Was    that    your    normal 
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working  hours  during  the  period  at  the  beginning 

of  January? 

A.     That  was  my  normal  routine,  yes. 

Q.  Now,  during  the  period  up  to  January  24th 
did  you  deviate  from  those  hours  in  any  substantial 
way  ?  A.     Yes,  very  much  so. 

Q.     Now,  January  20th,  is,  I  believe,  a  Thursday. 

Do  you  recall  Thursday  of  January  the  20th? 

A.  Yes,  mainly  because  it  preceded  Friday, 
January  21. 

Q.  Would  you  tell  me  what  hours  you  worked 
on  Friday,  January  21st  ? 

A.  Yes.  I  worked  from  8:40  in  the  morning 
until  around  noon  the  next  day. 

Q.  In  other  words,  from  about  8:40  on  Friday 
the  21st  until  about  noon  on  Saturday,  the  22nd? 

A.     That  is  correct,  yes. 

Q.  Now,  what  did  you  do  after  noon  on  Satur- 
day? 

A.  I  had  my  wife  and  son  come  over  to  the  city 
and  get  me,  and  [635]  I  went  home  and  went  to  ])e(l. 

Q.     And  when  did  you  come  back  to  work? 

A.     Sunday  around  noon. 

Q.  And  how  long  did  you  continue  at  work 
after  Sunday  around  noon? 

A.  Until  Monday  around  noon,  or  shortly  there- 
after. [636] 

*     *     * 

Q.  (By  Mr.  Ernst)  :  Now,  did  you  have  a  sub- 
sequent discussion  with  any  of  the  employees  shortly 
after  4  o'clock  that  afternoon?  A.     Yes,  sir. 


I 
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Q.  At  4  o'clock  you  were  on  duty  as  usual,  were 
you?  A.     Yes,  sir. 

Q.     And  did  the  regular  shift  come  in  in  the  usual| 
fashion  ?  A.     Yes,  sir. 

Q.  And  did  they  replace  the  other  group  that 
had  been  working  from  4:00,  from  8:00  to  4:00? 

A.  Yes,  they  took  their  positions  and  made  their 
reliefs.  [657] 

Q.  Now,  when  a  person  comes  in  to  make  a  relief 
and  start  his  work  does  he  normally  get  instru<?tions 
from  somebody  as  to  what  he  has  to  do  ? 

A.  No,  not  unless  there  is  some  change  made, 
they  just  all  naturally  go  to  the  position  that  they 
have  been  used  to  working,  or  have  worked.  If  there 
is  some  question  about  it  they  ask  the  Supervisor, 
but  they  all  know  what  to  do. 

Q.  Now,  at  any  time  after  4:00  o'clock  did  some 
people  who  were  not  on  the  shift  come  into  the  oper- 
ating room  ?  A.     Yes. 

Q.     Who  were  they  ? 

A.  Malcolm  Parks  and  Charles  Jones  came  into 
the  operating  room. 

Q.     Do  you  recall  at  what  time  they  came  in  ? 

A.  I  would  say  it  was  approximately  4:10,  4:15, 
somewhere  along  there.  j 

Q.    At  that  time  where  were  you  ? 

A.     I  was  sitting  at  my  desk  in  front  of  the,  and     j 
slightly  to  the  side,  and  in  front  of  the  control  panel. 

Q.  And  did  you  notice  Parks  and  Jones  come  in 
thT'ou^h  the  door?  A.     I  did. 
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Q.  Would  you  state  what  they  did  between  the 
time  they  come  in  through  the  door  and  the  time,  if 
you  did,  you  started  to  talk  to  them  ? 

A.  Yes.  While  I  was  walking  over  to  where 
Parks  and  Jones  [658]  were.  Parks  stopped  at  the 
corner  of  the  cloak  room  and  kind  of  h^aned  u]) 
against  the  door,  and  gave  the  people  that  were  on 
duty  then  a  kind  of 

•X-  -Jf  * 

Q.  (By  Mr.  Ernst) :  Go  ahead  and  tell  what  he 
did,  don't  characterize  it,  tell  exactly  what  he  did. 

A.  Well,  he  stopped  and  leaned  against  the  cor- 
ner of  the  cloak  room  there  by  the  teletype  depart- 
ment, and  while  he  was  still  there  I  walked  up. 

Q.  Now,  you  met  Parks  and  Jones  by  the  cloak 
room  ?  A.     That  is  right. 

Q.  At  the  time  you  arrived  to  where  Parks  and 
Jones  were  were  there  any  other  people  there? 

A.     Not  right  at  that  moment,  no. 

Q.  Did  any  people  subsequently  come  and  join 
you?  A.    Yes,  sir. 

Q.  How  soon  after  the  time  that  you  and  Jones 
and  Parks  came  together  in  front  of  the  cloak  room 
did  the  others  come  ?  A.     Immediately. 

Q.  Now  I  would  like  to  have  you  relate  the  be- 
ginning of  that  [659]  conversation,  telling  me  who 
said  what,  and  quoting  to  the  very  best  of  your 
recollection  each  person's  statements. 

A.  Well,  as  near  as  I  can  recall  the  exact  words, 
I  asked  Malcolm  if  there  was  anything  F  could  do 
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for  him,  and  he  says,  ''Leo,  we  are  going  to  put 
Chuck  back  to  work." 
Q.     Go  ahead  and  tell  me  what  was  next  said. 
Trial  Examiner  Euckel:     Did  he  request  an  ex- 
planation for  the  discharge? 
The  Witness :  Pardon  ? 

Trial  Examiner  Euckel:  Did  he  request  an  ex- 
planation for  the  discharge  of  Jones  ? 

The  Witness:  No,  sir.  He  merely  said,  ''We  are 
going  to  put  Chuck  back  to  work.'' 

And  by  that  time  the  group  gathered  around  me 
in  a  semicircle,  and  Bruce  Risley  took  over  as 
spokesman  for  the  group  and  started  needling  me 
with 

*       -x-       * 

The  Witness:  He  said,  "Leo,  you  can't  get  away 
with  this,"  and  he  repeated  that  statement  several 
times. 

And  I  ordered  these  people,  all  of  them  to  get 
back  to  their  circuits  and  go  to  work.  None  of  them 
did. 

I  recall  one  girl  in  particular,  Viola  Wil- 
liams,   [660] 

*     -jf     -jf 

Tlie  Witness:  I  answered  her.  She  didn't  want 
to  cro  back  to  work.  She  said,  "I  will  go  to  work 
wlien  Chuck  goes  to  work."  And  essentially  that 
was  the  answer  of  them  all,  they  would  not  go  to 
work  until  Chuck  went  to  work.  And  then  Bruce, 
of  course,  said  again,  "You  can't  ^et  awav  with  tins 
Leo." 
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And  I  informed  Bruce  and  the  group  present  that 
I  had  not  discharged  Charles  Jones,  I  suspended 
him,  and  that  I  could  not  under  the  circumstances 
reinstate  him,  put  him  back  to  work.  And  Bruce 
Risley  said,  "Well,  who  did^'  And  I  says,  "Well, 
General  Boatwright  did." 

Well,  he  says,  "Tell  General  Boatwright  we  are 
here." 

I  said,  "You  tell  him  yourself." 

I  says,  "If  you  want  to  go  in  and  see  General 
Boatwright  go  in  and  see  him,  if  you  want  to  phone 
him,  phone  him,  but  you  are  not  going  to  shove  me 
around." 

Trial  Examiner  Ruckel :  What  was  the  basis  for 
your  statement  that  General  Boatwright  had  dis- 
charged him? 

The  Witness:    Well, [661] 

Trial  Examiner  Ruckel :  Did  you  merely  assume 
that? 

The  Witness:     I  merely  assumed  that. 

Trial  Examiner  Ruckel:  McPherson  actually 
had  discharged  himi 

The  Witness :  That  is  right,  Mr.  McPherson  ac- 
tually had. 

And  when  they  wouldn't  return  to  work  I  went 
over  to  the  time  clock  and  I  very  carefully  looked 
at  each  person  in  that  group,  took  their  time  card 
out  of  the  rack,  and  stamped  their  card  out  one  at 
a  time,  and  went  across  the  hall  with  them  to  Mr. 
M^'Pherson,  and  T  laid  them  down  on  his  desk,  and 
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says,  "These  people  have  come  in  at  4:00  o'clock] 

to  relieve  the  shift,  and  now  they  refuse  to  work." 

He  says,  "All  right,  you  go  back  over  there,  do' 
the  best  you  can."  He  says,  "I  will  send  you  any- 
body I  can."  And  he  says,  '^I  will  ring  you  in  a 
little  while,  or  as  soon  as  I  can  and  inform  you 
further." 

So  I  went  back  over  there  and  helped  out  in  the 
teletype  department  and  awaited  this  expected 
phone  call  from  Mr.  McPherson.  And  when  it  came 
it  was,  of  course,  him.  He  said 

Mr.  Ernst :     Wait  a  minute. 

Q.  (By  Mr.  Ernst)  :  I  would  like  to  try  to  get, 
if  I  can,  the  time  of  this  phone  call  from  Mr.  Mc- 
Pherson. Do  you  have  a  recollection  as  to  the  time  ? 

A.  Well,  it  must  have  been  somewhere  around 
5:00,  or  a  quarter  after.  [662] 

Q.  Now  what  had  you  been  doing  in  the  interim 
between  the  time  you  talked  to  Mr.  McPherson 
when  you  had  handed  him  the  time  cards  and  the 
time  you  got  the  telephone  call  fi'om  Mr.  Mc- 
Pherson? 

A.  Well,  T  had  l)een  helping  there  on  the  tele- 
type department,  taking  phone  calls,  answering  tie 
lines,  and  so  on  and  so  forth. 

Q.  Did  you  do  work  in  accepting  messages  for 
transmission?  A.     Yes,  sir. 

Q.  And  did  you  perforin  tlu^  work  that  you 
usually   performed    as    Chief    Ojx^rator  .'^ 

A.     No. 
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Q.     What  sort  of  work  were  you  performing? 

A.  I  was  doing  the  work  that  my  teletype  peo- 
ple should  have  been  doing. 

Q.  Now,  did  you  liave  conversations  with  this 
gToup  that  you  had  talked  to  before,  or  you  had 
punched  out  the  cards,  during  the  interim  between 
then  and  5:15  when  you  got  the  phone  call  from 
Mr.  McPherson? 

A.  I  believe  I  walked  up  to  Ted  Byer,  who  was 
in  that  group,  and  asked  him  personally  if  he  was 
in  the  grouj),  or  there  merely  as  an  observer,  and 
he  said,  *'No,''  he  was  not  in  the  group  at  all,  he 
was  there  merely  as  an  observer.  And  then  I  be- 
lieve I  asked  Sylvia  Pottle  if  she  was  in  that  group 
too,  and  her  reply  was  *^Why,  yes.'^  And  I  think 
I  said,  ^*Well,  I  am  amazed!  [663]  I  thought  you 
knew  me  better  than  that,'^  or  something  like  that. 

Q.  Did  you  notice  what  the  group  of  people 
were  doing  during  the  interim  when  you  were  in  the 
teletype  department  and  doing  other  things  around 
the   office?  A.     Just  standing  there. 

Q.  Now,  do  you  recall  about  how  long  you 
talked  to  these  people  between  the  time  Parks  and 
Jones  came  into  the  room  and  the  time  you  i)unched 
out  the  people? 

A.     Ten  or  fifteen  minutes,  J   would  say. 

Q.  Do  you  know  what  time  you  ])unched 
them  out? 

A.  No,  not  exactly,  but  if  the  point  is  important 
it  will  certainly  show  on  theii*  time  cards. 
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Q.  Now,  you  said,  I  think,  it  was  5:00  or  5:1J 
you  got  a  telephone  call  from  Mr.  MePherson? 

A.     That  is  right. 

Q.  Would  you  state  your  conversation  with  him 
on  the  telephone  at  that  time? 

A.     Yes.    He  said,  '^Leo, '' 

^     *     * 

The  Witness:  He  said,  *'Leo,  do  this — ''  No,  he 
says,  ''Come  over  and  I  will  give  you  the  time 
cards.''  [664] 

Q.  (By  Mr.  Ernst)  :  Is  that  the  total  of  the 
conversation  ? 

A.  No,  no.  I  am  trying  to  think  and  get  it 
straight. 

Trial  Examiner  Ruckel:  WeU,  is  it  important 
from  the 

The  Witness:  Well,  anyhow  he  said,  ''Do  this: 
Ask  each  one  of  those  persons  individually  if  they 
would  now  care  to  go  to  work,  and  if  they  do  so 
tell  them  that  they  can  go  to  work,  and  those  that 
refuse  to  do  inform  them  that  they  are  firi^d.''    And 

that  is  what  I  did. 

*     *     * 

Trial  Examiner  Ruckel :  Had  you  made  any  at- 
tempt to  offer  the  cards  to  the  employees  when  you 
punched  them  out  and  before  you  took  them  into 
Mr.  MePherson 's  office  and  laid  them  on  his  desk? 

The  Witness:  No,  I  didn't,  and  the  card  itself  is 
not  particularly  important. 

Trial  Exaiuiuer  Kuckel :     I  don't  mean  that.    Did 
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you  offer  it  to  them,  or  show  them  to  the  employees? 

The  Witness :  No,  from  the  point  the  cards  are 
not  particularly  important.  They  could  have  went 
to  work  if  they  had  [665]  w^anted  to. 

Q.  (By  Mr.  Ernst)  :  Well,  now,  what  did  you 
say  to  the  people  in  the  group  after  you  had  these 
instructions  from  Mr.  McPherson  ? 


The  Witness:  I  walked  up  to  the  group,  and  I 
said,  *'I  have  been  instructed  to  ask  you — ''  I  be- 
lieve Sylvia  was  first — '^Sylvia,  if  you  would  care 
at  this  time  to  return  to  your  job.^'  And  I  believe 
that  Bruce  Risley,  where  he  was  standing,  was  pos- 
sibly next,  and  everybody  in  the  group,  of  course, 
excepting  Charles  Jones. 

Q.  (By  Mr.  Ernst) :  You  have  now^  told  us 
what  you  said  to  Sylvia  Pottle.  Did  she  make  any 
reply  ? 

A.     She  said  ''No"  or  shook  her  head.  1666'] 

Q.  (By  Mr.  Ernst)  :  What  did  you  say  to  Bruce 
Risley  ?  A.     Essentially  the  same  thing. 

Q.  Did  you  say  essentially  the  same  thing  to 
each  one  of  the  group'?  A.     That  is  correct. 

Q.  Now  I  would  like  to  have  your  best  recollec- 
tion as  to  what  each  one  of  these  people  said  in 
reply  to  your  statement  ? 

A.  They  each  one  either  said  they  would  go  to 
work  only  when  Chuck  went  to  work  or  they  shook 
their  head. 

Q.  Now,  when  this  exchange  of  conversation  was 
concluded,  what  did  you  do  or  say  f 
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A.  I  told  them,  *^I  have  been  instructed  to  in- 
form all  of  you  that  you  are  fired.'- 

Q.     Then  what  happened  ? 

A.     They  went  out. 

•if     *     * 

Q.     Now,  in  what  way  did  you  spend  your  time] 
the  rest  of  that  [667]  day? 

A.  Well,  it  was  around  a  quarter  after  five  oi 
twenty  after  five  or  something  then,  and  1  wen1 
over  to  my  desk  and  got  my  wife  on  the  telephone 
and  told  her  if  she  had  supper  on,  to  take  it  off, 
that  I  probably  wouldn't  be  home  for  several  hours, 
and  then  I  began  to  wonder  what  I  could  do  aboul 
getting  some  of  those  people  out  of  there  that  wer( 
on  overtime  and  tired,  get  them  out  of  there  to  go 
home. 

Q.  What  did  you  do,  is  what  I  want  to  know, 
Mr.  Bash? 

A.  Well,  I  started  calling  people  on  the  grave- 
yard shift. 

Q.  You  didn't  do  any  more  work  then  after  five 
fifteen  yourself  of  the  type  of  work  that  the 

A.  I  might  have  jumped  up  and  answered  the 
phone  or  answered  a  buzzer  that  was  buzzing  when 
somebody  couldn't  get  to  it.  I  might  have  done  that 
two  or  three  times. 

(^.  In  otlier  words,  you  did  substantially  what 
your  usual  duties  were  from  then  on? 

A.     That  is  right. 

Q.     Now,  you  said  that  you  then  started  to  tele- 
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phone  the  people  who  were  on  the  graveyard  shift. 

Do  you  recall  who  you  telephoned  ? 

A.  Well,  I  made  several  attempts  to  get  prac- 
tically everybody  on  the  graveyard.  Some  of  them 
I  finally  contacted  and  others  I  failed  to  contact. 

Q.  Now,  that  evening  did  you  remain  at  work 
until  after  [668]  midnight?  A.    Yes. 

Q.  And  at  midnight  would  you  tell  me  what 
happened  ? 

A.  Well,  at  midnight  the  graveyard  shift,  the 
usual  graveyard  crew,  came  in,  punched  their  time 
clocks  in,  sat  around  a  little  bit,  waiting  for  mid- 
night, the  stroke  of  midnight,  and  shortly  there  be- 
fore they  went  around  and  relieved  the  people  on 
the  various  jobs  and  went  to  work. 

Q.  Was  this  the  usual  procedure  when  the  shift 
changed  ? 

A.  Yes,  that  is  the  usual  procedure  and  that  is 
all  there  was  to  it. 

Q.  What  happened  to  your  crew  that  was  on  at 
that  time? 

A.     They  stamped  out  and  went  home. 

Q.  Now,  did  you  go  home  immediately  at  that 
time  or  did  you  remain  at  work  ? 

A.     I  was  preparing  to  go  home. 

Q.  Did  anybody  come  into  the  office  then  who 
wasn't  on  duty  at  that  time  ? 

A.     Yes,  Malcolm  Parks  and  Al  Hinde. 

Q.     What  time  did  they  come  in  ? 

A.  Around  a  quarter  after  twelve,  possibly 
12 :20.  I  didn't  notice  exactly. 
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Q.     And  where  were  you  at  that  time  ? 

A.     Sitting  at  my  desk. 

Q.  What  did  you  do  when  you  saw  them  come 
in?  [669] 

A.  Just  waited  there  at  my  desk  until  they  came 
up. 

Q.     And  did  they  come  up  to  your  desk  alone? 

A.     No.  Everybody  raised  right  up  and  came  up. 

Q.     And  who  opened  the  conversation  ? 

A.     Mr.  Parks. 

Q.     Will  you  state  what  Mr.  Parks  said  ? 

A.     He  said,  ^'Leo,  we  want  Chuck  reinstated." 

Q.     What  did  you  say? 

A.  I  again  stated  that  I  had  not  discharged 
Charles  Jones,  that  I  had  suspended  him  and  that 
is  all  that  I  had  done,  that  is  all  that  my  authority 
allowed  me  to  do,  that  I  couldn't  under  any  circum- 
stances reinstate  Charles  Jones,  even  if  I  wanted  to, 
and  that  I  considered  it  very  stupid  to  come  down 
here  and  put  the  pressure  on  me  under  the  circum- 
stances when  they  should  know  that  I  certainly 
can 't  do  anything  about  it. 

Q.     What  was  next  said  ? 

A.  Well,  he  just  gave  a  wave  of  his  arm  and  he 
said,  '*Woll,  T  guess  we  can't  do  anything  about  it.'' 

Trial  Examiner  Ruckel :     Who  was  this  ? 

1^he  Witness:  Parks.  He  and  Al  Hinde  just 
stood  there  behind  me  and  the  rest  of  the  ])eople 
just  made  themselves  comfortable  in  the  super- 
visor's seat  and  the  other  chairs  that  wore  around 
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there.    Then  after  three  or  four  minutes,  I  said, 

^^Well" [670] 

Q.  (By  Mr.  Einst)  :  Wait  a  miimte  now.  Did 
anyone  say  anything  about  whether  they  would  work 
or  would  not  work  *? 

Trial  Examiner  Ruckel:  They  didn't  work,  you 
said? 

The  Witness:  No,  they  didn't  work.  No,  I  don't 
recall  Parks  putting  it  in  exactly  those  words.  He 
said,  '*I  guess  we  can't  do  anything  about  it." 

Q.     (By  Mr.  Ernst):     What  did  you  then  do? 

A.  AVell,  that  was  a  little  more  than  I  had  bar- 
gained for,  so  after  I  could  collect  my  senses  a 
little  bit,  I  remarked  that  there  was  one  thing  I 
could  do,  and  I  w^ent  out  to  the  elevator  and  got  the 
elevator  man,  w^ho  is  a  special  policeman  at  that 
time  of  the  da}',  and  asked  him  to  take  out  Malcolm 
Parks  and  Albert  Hinde,  who  had  no  business  in 

there  at  that  horn*,  which  he  did.  [671] 

*     *     * 

Q.  Now,  how^  long  did  the  group  of  the  em- 
ployees who  were  there  remain  in  the  operating 
room  ? 

A.  Well,  as  close  as  I  can  recollect,  it  was  about 
1 :30.  At  that  time,  Mr.  McDowell 

Q.  Wait  a  minute.  I  would  like  first  to  bring 
this  up  chronologically. 

Now,  what  did  these  people  do  between  the  time 
Parks  and  Hinde  left  and  1 :30 ;  that  is,  the  people 
wlio  had  reported  to  work  at  12  oVlork  ? 
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A.  They  just  sat  there.  There  was  a  little  bit 
of  talk  among  themselves.  [673] 

*     *     •* 

Q.  (By  Mr.  Ernst):  Now,  Mr.  Bash,  do  you 
recall  that  you  had  a  telephone  conversation  with 
Sylvia  Pottle  during  the  few  days  after  January 
21st  ?  A.     Yes,  that  was  Sunday  evening. 

Q.     Do  you  recall  what  time  it  was  ? 

A.  Oh,  around  8  or  9  o'clock,  somewhere  aloiig 
in  there. 

Q.     Where  w^ere  you  at  the  time  you  made  it? 

A.     At  the  office. 

Q.     Do  you  recall  now  what  you  said  and  she 
said  in  that  conversation  ? 

A.  Well,  essentially,  I  couldn't  quote  it  word 
for  word. 

Q.  Now,  at  that  time  did  you  ask  her  to  come 
back  to  work  %  A.     No. 

Mr.  Berke :     What  was  the  answer  ? 
(Answer  read.) 

The  Witness:     No. 

Q.  (By  Mr.  Ernst)  :  Will  you  state  as  best  you 
can  what  was  said  by  you  and  what  was  said  by 
Miss  Pottle? 

A.  Well,  we  discussed  the  present  situation  pro 
and  con. 

Mr.  Berke:  Will  you  tell  us  what  it  is,  please, 
the  language  that  you  used  ? 

Mr.  Ernst:  I  am  willing  to  have  it  stricken 
out.  [674] 
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Q.  (By  Mr.  Enist)  :  Will  you  start  again  and 
say  what  you  said  and  what  she  said.  Kepeat  what 
was  said,  even  if  it  takes  a  couj^le  of  minutes  to  do  it. 

A.  Well,  I  called  Sylvia  to  tell  her  that  I  felt 
certain  that  she  had  gotten  only  the  one  version  as 
to  why  this  trouble  came  up  and  if  she  had  taken 
the  time  or  made  the  effort  to  talk  to  me  or  to  Mr. 
McPherson  or  some  person  who  represented  the 
company,  before  she  joined  this  group,  that  she 
probably  would  never  have  joined. 

Mr.  Brotsky:  Are  you  relating  what  you  stated 
to  her'? 

The  Witness :  Yes.  And  at  that  time  she  wanted 
to  know  what  it  was  about,  and  I  read  her  a  copy 
of  the  inter-ojBfice  communication  I  had  sent  to  Mr. 
McPherson,  in  which  I  informed  Mr.  McPherson 
that  I  had  suspended  Charles  Jones. 

Q,  (By  Mr.  Ernst)  :  You  are  talking  about  the 
one  you  referred  to  earlier  in  the  testimony  ? 

A.  Yes,  I  read  that  off  to  her  and  the  conversa- 
tion went  back  and  forth,  and  she  said,  **Well,  I 
still  think  a  union  is  a  good  thing,''  to  whieli  I 
agreed.  But  I  also  said  that  in  this  particular  case, 
in  the  case  of  this  particular  union,  that  it  would 
have  been  so  easy  to  have  obtained  an  agreement 
and  recognition  with  the  company,  if  the  leaders  of 
this  union  had  simply  complied  with  the  signing  of 
the  non-communist  afiBdavit  clause  in  the  Taft-Hart- 
ley law,  whether  or  not  they  were  communists,  just 
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for  the  sake  of  the  membership  [675]  of  the  union, 
and  that  if  they  had  done  so,  they  would  have  had 
Labor  Board  recognition,  the  service  of  the  Labor 
Board,  and  this  trouble  that  we  were  now  in  could 

never  have  developed. 

*     ^     * 

A.  And  then  she  said  she  liked  all  the  people, 
she  liked  her  job  with  Globe  and  I  also  informed 
her  that  I  liked  these  people,  most  of  them,  and 
that  I  had  nothing  personal  against  any  of  them 
and  that  it  was  l)ecause  they  had  not  been  fully 
informed  of  exactly  what  the  truth  of  the  matter 
was  that  they  had  walked  into  a  situation  whereby 
so  many  of  them  had  lost  their  jobs,  and  that  I 
regretted  very  much,  and  that  the  way  I  felt  then, 
if  I  had  this  situation  to  do  over  again,  that  I  would 
have  handled  the  situation  in  some  other  manner, 
that  I  wouldn't  have  permitted  these  people  to  lose 
their  jobs,  if  I  had  known  that  that  was  what  was 
going  to  develop. 

Q.  Now,  did  you  tell  her  tlvit  this  whole  trouble 
had  to  [676]  come  to  a  head  ? 

A.     Not  that  I  recall. 

Mr.  Berke :     What  was  the  answer  ? 

The  Witness :     Not  that  I  recall. 

Q.  (By  Mr.  Ernst) :  Did  Sylvia  Pottle  say  to 
you,  *'I  think  they  were  starting  out  with  Jones 
and  then  going  down  the  line,''  and  did  you  i-e^ply 
thereto,  ''You  have  the  general  idea' ■  ? 

A.     No,  I  didn't  make  any  such  reply. 

Q.     Did  she  make  that  statement? 
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A.    Not  that  I  recall. 

Q.  Now,  did  you  on  that  same  evenhig  talk  to 
Mr.  Wheeler  ?  A.     This  was  Sunday  evening  If 

Q.    Yes.  A.     Yes,  I  talked  to  Les  Wheeler. 

Q.    Do  you  recall  about  when  you  talked  to  him  i 

A.  It  was  sometime  about  the  same  time  I  had 
made  the  necessary  contacts  for  having  the  grave- 
yard shift  covered,  because  that  is  when  traflBc 
started  to  get  heavy  at  midnight,  Sunday  night, 
which  is  Monday  morning  in  the  Orient  and  there- 
tore  I  called  Sylvia  first — no — it  must  have  been 
before  that  that  I  called  Les,  because  Les  was  due 
at  midnight  and  I  made  the  call  to  find  out  if  he 
intended  to  come  in. 

Q.  Now,  Mr.  Bash,  you  said  that  the  traffic  got 
heavy  at  midnight  on  Monday  morning,  12 :01  Mon- 
day morning  ?  [677] 

A.  That  is  when  it  begins  to  get  heavy.  That  is 
8  a.m.  in  the  Orient,  the  next  day. 

Q.  Now,  did  you  discuss  with  Mr.  Wheeler  the 
matter  of  his  coming  in  to  work  f 

A.     Yes,  I  did. 

Q.     Did  you  tell  him 

Mr.  Brotsky:  Just  a  moment.  May  we  have  the 
conversation  "^ 

Trial  Examiner  Ruckel:  What  did  you  say  and 
what  did  he  say'?    You  o})ened  the  conversation? 

The  Witness:  Yes,  I  opened  the  conversation. 
I  said,  **Les,  you  undoubtedly  have  heard  what  has 
taken  place  down  here?''  ''Yes.'' 
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Q.  (By  Mr.  Ernst)  :  Wait  a  minute.  Would 
you  make  it  clear  as  to  who  said  what  in  your  con- 
versation, wherever  it  isn't  clear? 

A.  Well,  I  asked  him,  I  said,  '^Les,  you  undoubt- 
edly have  heard  what  has  taken  place  down  here?'' 

And  he  said,  ^^  Yes." 

Q.     Then  what  did  you  say  ? 

A.  And  I  says,  ''Well,  under  the  circumstances, 
Les,  there  was  some  question  in  my  mind  as  to 
whether  you  were  going  to  come  in  tonight  to  go  on 
your  regular  graveyard  shift  or  not.  Now,  I  said, 
*'I  don't  want  to  have  you  think  that  I  am  trying 
to  put  any  pressure  on  you  to  make  you  come  in,  but 
if  you  [678]  do  want  to  come  in,  your  job  is  here 
and  I  suggest,  in  view  of  the  fact  of  which  you  are 
well  aware,  because  you  have  made  the  same  state- 
ments yourself  previously,  that  because  of  your 
color  you  have  two  strikes  on  you,  that  you  come 
down  and  protect  your  job." 

And  he  said  that  he  intended  to  come  in  at  mid- 
night.  He  would  be  there. 

Q.  Was  there  anything  more  in  that  telephone 
conversation  ?  A.     No,  not  that  I  recall. 

Q.  Now,  did  you  have  a  conversation  with  Mr. 
Guerrero  on  Sunday?  A.     Yes,  I  did. 

Q.  At  what  time  did  you  say  you  came  to  work 
on  Sunday? 

A.     I  come  in  around  12 :30  or  1 :00  p.m. 

Q.  And  was  Mr.  Guerrero  scheduled  to  be  in  at 
that  time  ? 
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A.  He  should  have  been  in  at  8  o'clock  that 
morning. 

Q.    Was  that  one  of  his  regular  shifts  ? 

A.    Yes.  [679] 

*     *     * 

Q.  (By  Mr.  Ernst) :  Now  would  you  relate  the 
telephone  conversation  that  you  had  with  Mr.  Guer- 
rero shortly  after  you  came  to  work  on  Sunday? 

A.  Well,  when  I  came  in,  the  acting  supervisor 
informed  me  that  Paul  Guerrero  had  previously 
phoned  in  that  he  couldn't  come  to  work,  that  he 
was  sick,  and  therefore  she  had  called  and  secured 
someone  to  cover  him. 

So  I  sat  down  to  the  phone  and  I  called  Paul 
Guerrero's  number  and  I  got  hold  of  Paul  on  the 
phone. 

Trial  Examiner  Ruckel:  Did  you  talk  to  Paul, 
personally  ? 

The  Witness:  I  did,  yes,  and  I  said,  '^Paul,  ac- 
cording to  the  watch  list  you  were  supposed  to  show 
up  here  at  eight  o'clock  this  morning." 

^^That  is  right." 

And  I  said,  ''You  say  you  are  sick.  What  is  the 
matter  with  you?" 

He  says,  ''I  got  a  cold." 

And  I  said,  ''You  don't  sound  like  you  have  got 
a  cold  to  me."  I  says,  "In  view  of  what  has  de- 
veloped down  here  at  the  office,"  I  says,  "I  want 
you  to  do  this,  Paul :  I  want  you  to  come  down  here 
now,  ri^ht  now.  immediately,  and  r(^])()rt  for  work. 
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If  you  are  sick,  you  will  be  excused  immediately 

and  your  job  will  be  fully  protected." 

I  says,  ^^If  you  don't  come  down  now,  get  a  doc- 
tor's certificate  to  cover  yourself,  because  I  don't 
believe  you  [681]  are  sick." 

And  that  was  it.  [682] 

•5f  *  * 

Q.  Now,  on  that  Sunday  did  you  talk  to  Lillii 
Friend  on  the  telephone  *? 

A.  Yes,  I  believe  I  talked  to  Lillie  Friend  thai 
Sunday  evening. 

■3f  *  * 

Trial  Examiner  Ruckel:  What  watch  was  sh< 
on,  Lillie  Friend  I 

The  Witness :     Lillie  Friend  was  on  No.  11,  whicl 
is  an  8  to  4  watch,  Monday,  Tuesday,  Wednesday, 
Thursday  and  Friday,   [684]   with   Saturday  and 
Simday  off. 

Trial  Examiner  Ruckel :     That  is,  8 :00  p.m.  ? 

The  Witness :      8 :00  a.m.  to  4 :00  p.m.  [685] 

*     -^     * 

The  Witness:  I  called  Lillie,  she  answered  the 
phone,  and  I  asked  her  if  she  knew,  or  was  aware 
of  what  had  taken  place  at  Globe  Wireless  since  she 
left  Friday  afternoon,  and  I  don't  remember  exactly 
what  her  reply  was,  but  T  believe  it  was  of  the  na- 
ture that  she  didn't  know  too  much  about  it,  and 
that  she  was  at  the  present  taking  care  of  a  very 
sick  baby.  And,  anyhow,  I  went  ahead  as  best  I 
could  and  explained  to  her  that  the  4:00  to  mid  shift 
and  the  graveyard  shift  likewise  had  })ulled  a  sit- 
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down  strike  and  got  themselves  discharged  for  it, 
and  that  I  hoped  that  die  was  not  involved,  or 
wouldn't  let  herself  be  involved.  I  believe  I  also 
mentioned  the  fact  that  I  had  noticed  a  remarkable 
improvement  in  her  work  in  the  last  few  months, 
and  that  her  work  was  entirely  satisfactory,  and 
that,  ''For  Heaven's  sake,  come  on  down  in  the 
morning  and  protect  your  job."  And  she  said,  ''Oh, 
yes,  Leo,  I  will  be  there." 

Q.     Did  she  come  in  the  next  morning? 

A.    Yes,  she  did. 

Q.    At  what  time? 

A.    Around  8 :00  or  thereabouts. 

Q.  Did  she  come  in,  in  other  words,  at  the  usual 
time?  A.     Yes,  I  would  say  that  she  did. 

Q.  Did  you  meet  her  outside  of  the  operating 
room  or  in  the  [686]  operating  room  or 

A.  Yes,  I  met  she,  Paul  Guerrero  and  Les 
Wheeler  standing  just  inside  the  cloak  room,  I 
would  say  four  or  five  feet  in  to  the  cloak  room. 

Q.  Now,  at  that  time  had  Guerrero  and  Wheeler 
and  Mrs.  Friend  hung  up  their  hats  and  coats  ? 

A.     No. 

Q.  Did  you  see  them  come  into  the  operating 
room  from  outside  and  go  into  the,  or  did  you  see 
them  come  into  the  operating  room? 

A.     No,  I  didn't  see  them  come  in. 

Q.     Did  you  see  them  in  the  cloak  room? 

A.  Yes,  I  saw  them  in  the  cloak  room.  I  don't 
remember  whether  someone  told  me  they  were  there, 
or  how  it  was,  but  that  is  where  T  saw  them. 
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Q.  And  did  you  then  go  over  to  the  cloak  room 
to  see  them  ?  A.     I  did,  yes. 

Q.     At  that  time  did  you  talk  to  all  three  of  the 
as  a  group,  or  to  them  individually  ? 

A.  I  talked  to  each  one  individually,  I  know,  and 
I  may  have  made  some  statements  to  them  as  a 
group.  I  don't  remember. 

Q.  But  all  three  of  them  were  there  present  dur- 
ing the  entire  conversation  that  you  had  with  them  I 

A.     That  is  right. 

Q.     Did  they  leave  as  a  group  ?  [687] 

A.     I  didn't  see  them  leave. 

Q.  Now,  would  you  state  how  the  conversation 
opened*? 

A.  Well,  I  don't  know  exactly,  but  I  believe  in 
turn — I  don't  know  just  exactly  what  turn  it  was,  I 
spoke  to  Paul  Guerrero  first,  I  said,  *'Paul,  have  you 
got  that  doctor's  certificate  I  told  you  to  bring?" 
He  said,  ''Oh,  that  is  easy  to  g^V  I  said,  ''You 
are  fired." 

T  turned  to  Les  Wheeler,  I  says,  *'You  are  sup- 
posed to  be  in  at  midnight.  Why  are  you  coming 
in  at  8:00  o'clock  in  the  morning?" 

He  said — I  don't  know  exactly  what  he  did  say. 
I  says,  "You  are  fired." 

Then  L  turned  to  Lillie  Friend,  I  says,  "Lillie, 
your  job  is  in  there,  take  off  your  coat  and  your 
wra])s  and  go  to  work."  And  I  says  to  Les  Wheeler 
and  Paul  Guerrero,  "I  know  you  are  going  to  make 
me  reinstate  Chuck  Jones,  now  get  down  there  on 
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the  bricks  with  the  rest  of  them  and  make  me  do 

iV  And  I  walked  away. 

Q.  Now,  did  Lillie  Friend  talk  to  you  at  all  at 
this  time  *? 

A.  Well,  if  she  did  I  don't  remember  what  it  was. 
I  believe  she  did  say  she  didn't  know  something 

about  what  is  was  all [688] 

»     *     * 

Q.  (By  Mr.  Ernst) :  Did  you  tell  Lillie  Friend 
that  she  was  fired?  A.     No,  I  did  not.  [689] 

*        -x-        * 

Q.  Now,  I  would  like  to  have  you  carefully  con- 
sider what  happened  on  the  afternoon  of  January 
21st,  and  particularly  what  happened  after  you  told 
the  group  that  they  were  fired  and  what  you  did 
from  there  on  until,  well,  for  a  considerable  period 

of  time  thereafter? 

*     ^«-     * 

Q.  (By  Mr.  Ernst)  :  Mr.  Bash,  that  afternoon 
did  you  have  a  conversation  with  Sylvia  Pottle  in 
the  cloak  room,  in  the  operating  [693]  room  at 
Globe  Wireless  after  you  had  told  everybody  that 
they  were  fired  ? 

A.     No,  I  don't  recall  any  such  conversation. 

Mr.  Ernst:     That  is  all. 

Trial  Examiner  Ruckel:     Cross-examine. 
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Cross-Examination 
By  Mr.  Berke : 

Q.  You  say  you  don't  recall  ha\ing  any  conver- 
sation with  Sylvia  Pottle  in  the  cloak  room? 

A.     That  is  correct. 

Trial  Examiner  Ruckel :     That  you  did  not  ? 

The  Witness:     I  do  not  recall  that. 

Trial  Examiner  Ruckel :     Oh  I 

Q.  (By  Mr.  Berke)  :  You  no  lon<::er  hold  a  posi- 
tion, the  position,  as  I  understand  it,  that  you  did 
hold  in  January  of  1949?  A.     That  is  correct. 

Q.  Is  the  job  that  you  hold  now  a  lower  classifica- 
tion than  the  one  you  held  before? 

A.     That  is  correct. 

Q.  The  job  that  you  held  in  January,  1949,  was 
that  of  (-hief  Operator,  is  that  correct? 

A.     That  is  right. 

Q.     J)id  you  have  any  Supervisors  under  you? 

A.     I  did,  yes,  three. 

q.     How  many?  A.     Three.  [694] 

*     *     * 

Q.  (By  Mr.  Berke) :  Were  you  asked  to  resign 
some  time  after  January,  1949,  from  your  position? 

A.     T  was. 

Q.     And  you  refused?  A.     1  did. 

Q.  And  as  a  result  you  were  demoted  to  super- 
visor? A.     No,  I  don't  believe  that. 

Q.  Well,  in  any  event,  you  were  demoted  after 
that,  is  that  correct? 

A.     By  my  own  request.  [695] 
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Q.  (By  Mr.  Berke) :  Now,  in  this  conversation 
that  you  had  with  [1)98]  Mr.  Jones  some  time  diirint? 
the  day  of  January  20th  in  the  operating  room  with 
respect  to  ** Communism"  and  '*fink/'  and  so 
forth 

Mr.  Ernst:  Well,  I  object  to  the  characterization 
oi  the  conversation.  If  he  wants  to  talk  about  one  of 
the  particular  times  and  describe 

Trial  Examiner  Euckel :  That  identifies  the  con- 
versation, both  words  were  used.   You  may  answer. 

Q.  (By  Mr.  Berke):  Why  did  you  call  Mr. 
Jones  a  Commie  and  a  fellow-traveler? 

A.  Well,  for  the  reason  that  he  had  made  the 
statement  that  he  expected  that  I  was  going  to  pick 
his  work  to  pieces  from  here  on. 

Q.  And  when  you  said  *'A11  you  Commies  and 
fellow-travelers"  whom  were  you  referring  to? 

A.     All  the  Conununists  and  fellow-travelers. 

Q.     All  the  ACA  members,  is  that  right? 

Mr.  Ernst:  I  object  on  the  ground  he  has  had  an 
answer  to  his  question. 

Trial  Examiner  Ruckel:  He  may  answer.  This 
is  cross-examination.    He  may  answer. 

Mr.  Ernst :     He  is  becoming  argumentative  now. 

Mr.  Berke:     That  is  your  view. 

4>ial  Examiner  Ruckel :     Go  ahead,  go  ahead. 

A.  The  answer  referred  to  all  Communists  mid 
fellow-travelers  [699]  regardless  of  union  affiliation 
or  no  union  affiliation. 

il  (By  Mr.  Berke) :  But  including  ACA  mem- 
bers? 


382  National  Labor  Relations  Board 

(Testimony  of  Leo  Bash.) 
A.     If  there  are  any  Communists  there,  yes.  [700] 

*  ^     * 

Trial  Examiner  Ruckel:  The  witness  does  hesii 
tate,  he  has  hesitated  all  through  his  conversatioi 
but  the  witness  doesn't  appear  to  be  evasive.  Hii 
answers,  when  they  come,  seem  to  be  on  the  poini 
at  least.  [708] 

*  V-  ¥: 

Q.  (By  iMr.  Berke:)  Why  did  you  call  Miss 
Pottle  up  on  the  telephoned  [711] 

*  *     * 

The  Witness:  I  called  her  to  inform  Sylvia  why 
Charles  had  been  suspended  and  later  discharged, 
because  she  was  the  only  one  to  my  mind  that  raised 
any  question  on  the  subject  at  all. 

Q.  (By  Mr.  Berke) :  Why  did  you  feel  that  it 
was  necessary  to  call  her  rather  than  to  talk  to  her, 
when  she  was  there  the  day  the  event  occurred? 

*  *     * 

A.  Well,  it  is  hardly  possible  to  talk  the  reason 
with  people  who  are  on  a  sit-down  strik(»,  and  I 
didn't  attempt  it. 

Q.  (By  Mr.  Berke)  :  Were  you  endeavoring  to 
win  her  away  from  the  group?   Was  that  youi-  pui- 

pose?  [712] 

*  *     * 

A.     No,  that  was  not  my  purpose. 

Q.  (By  Mr.  Berke)  :  Why  did  you  call  Mrs. 
Friend  on  the  telephone? 

A.  To  find  out  if  she  was  going  to  rei)ort  lor 
work  at  eight  o'clock  the  next  morning. 
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Q.  Why  were  you  concerned  as  to  whether  she 
was  going  to  report  to  work? 

Mr.  Ernst:  I  object  on  the  grounds  that  it  is 
argumentative  and  ridiculous. 

Trial  Examiner  Ruckel :     He  may  answer. 

A.     We  were  shorthanded.  [713] 

*  *     * 

Q.  What  was  your  purpose  in  calling  Les 
AVheeler? 

A.     To  find  out  if  he  was  going  to  come  to  work 

at  midnight.  [714] 

*  ^     * 

Q.  (By  Mr.  Berke)  :  The  question  was,  when 
Parks  came  in  with  Hinde  at  midnight,  January 
21st,  going  into  January  22nd,  whether  he  asked  for 
reinstatement  of  Jones  as  well  as  the  4  to  midnight 
shift?  A.     No,  he  did  not. 

Q.     What  did  he  ask? 

A.     He  asked  for  reinstatement  for  Jones.  [716] 

*  *     ^ 

Q.  Do  you  remember  in  the  course  of  your  tele- 
phone conversation  with  him,  telling  him  that  you 
didn't  believe  he  [718]  was  sick  and  that  you 
wouldn't  stand  for  any  tricks? 

A.  I  believe  I  said  that,  something  similar  to 
that. 

Q.  Do  you  remember  saying  that  you  wouldn't 
stand  for  any  Barlow's  tricks? 

A.     Yes,  I  believe  I  said  something  like  that. 

Q.     You  were  under  the   impression   then,   were 
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you,  that  he  had  joined  the  group  and  that  is  why 

he  was  staying  away  that  day  ?  A.    Yes. 

Mr.  Ernst:     I  object. 

Mr.  Berke:  He  answered  the  question.  I  want 
the  record  to  show. 

Mr.  Ernst:     I  object  to  the  question  and  if  youj 
don't  let  me  get  my  statements  in,  I  am  going  to] 
have  to  start  objecting  before  you  finish  your  ques- 
tion, and  I  don't  want  to  do  that,  Mr.  Examiner. 

Trial  Examiner  Ruckel:     Objection  sustained. 

■X-         -x-         * 

Q.  (By  Mr.  Berke)  :  Now,  when  you  called  Mrs. 
Friend  why  on  that  occasion  did  you  tell  her  during 
the  course  of  your  conversation  that  her  work  had 
remarkably  improved?  I  want  to  laiow  why  it  was 
on  that  occasion  that  you  made  reference  to  [720] 

that? 

*     *     * 

The  Witness:  And  so  I  spoke  to  Lillie  Friend 
about  it,  and  she  asked  that  a  witness  be  present, 
and  the  witness  was  Malcolm  Parks.  At  that  time  1 
showed  her,  asked  her  if  she  didn't — now  that  she 
Jaiew  about  this  if  she  wouldn't  care  to  correct  this 
and  she  said,  "Yes,''  she  would,  and  why  hadn't  T 
mentioned  it  before,  that  she  had  no  idea  that  her 
work  was  not  satisfactory.  And  I  told  her  that  im- 
der  the  circiunstances,  unless  1  could  prove  my 
statement,  I  had  iM^ttei*  keep  my  mouth  shut,  or 
woJ'ds  to  that  effect,  because  the  ACA  would  jum]> 
right  down  my  throat  unless  I   could  lu-ovc  it.     In 
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this  case  I  had  her  own  brothers  and  sisters  as  wit- 
nesses, that  she  was  soldiering  on  the  job.  Now,  then, 
the  reason  why  I  told  her  that  on  that  occasion  was 
that  I  wanted  her  to  know  that  her  work  was  now 
satisfactory,  and  if  she  wanted  to  come  back  she 
had  nothing  to  fear  from  me  [721]  as  far  as  her 
work  was  concerned.  [722] 

Q.  Did  you  know  whether  or  not  each  employee 
was  an  ACA  member?  A.     No,  I  did  not. 

Q.     Which  ones  did  you  not  know? 

A.  Well,  I  didn't  know  about  Paul  Guerrero,  I 
didn't  know  about  Madeline  Bruce,  I  didn't  know 
about  Tessie  Lorenzo,  I  didn't  know  about  Lorraine 
Conger,  I  didn't  know  about  Violet  Leach,  I  didn't 
know  about  Ted  Byer.  I  think  that  about  answers 
the  question.  As  a  matter  of  fact,  I  can  probably 
clarify  the  question.  When  I  found  out  who  were 
ACA  members  I  was  strictly  and  completely  [728] 
amazed. 

•X-  -X-  -Jf 

Q.  Now,  using  that  list,  if  necessary,  will  you 
state  whether  the  following  persons  were  present 
during  the  incidents  which  [730]  led  to  your  timing 
them  out  on  the  afternoon  of  January  21st,  Rudy 
Niemi,  did  you  time  his  card  out? 

Mr.  Ernst:  I  object  to  doing  it  on  this  basis.  I 
think  he  should  do  it  on  the  basis  of  who  was  there. 

Trial  Examiner  Ruckel:  He  may  answer  it  any 
wav. 
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Q.     (By  Mr.  Brotsky) :     Did  you  time  his  can 
out  on  the  clock,  Rudy  Niemi?  A.     Yes,  sir. 

Q.     Viola  Williams?  A.     Yes. 

Q.     Bruce  Risley?  A.     Yes. 

Q.     Malcolm  Parks  ^^  A.     Yes. 

Q.     Was  he  working  that  day ?  A.     No. 

Q.     Did  you  time  his  card  out  anyway? 

A.     i  believe  I  did. 

Q.     Sylvia  Pottle?  A.     Yes. 

Q.     Pauline  Smith?  A.     Yes. 

Q.     Al  Hinde?  A.     Yes. 

Q.  And  all  the  individuals  I  have  named  were 
in  the  group  that  [731]  joined  Mr.  Parks  and  Mr. 
Jones  around  you  and  engaged  in  the  discussion  con- 
cerning the  reinstatement  of  Jones ;  is  that  correct  ? 

A.     To  the  best  of  my  knowledge  they  were,  [732] 

yes. 

*     *     * 

Q.  Now,  let's  get  to  something  you  do  recall.  Do 
you  recall  whom  you  had  escorted  out  by  the  build- 
ing guard?  A.     Yes. 

Q.  For  being  in  the  group  that  was  with  Mal- 
colm Parks  and  Al  Hinde  to  protest  Chuck  Jones' 
reinstatement? 

Mr.  Ernst:  T  object  to  the  '^for.''  He  says  he 
knows  who  the  people  were  that  were  in  the  group. 
Let's  go  on  and  find  out  who  they  were.  I  don't 
think  WT.  need  to  characterize  it  any  further. 

Trial  Examiner  Ruckel :     Who  are  they? 

Mr.  Brotsky:     F  think  it  will  l)c  (juicker 
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Q.  (By  Mr.  Brotsky)  :  Was  Lorraine  Conger  in 
til  at  gronp? 

Mr.  Ern«t:  It  might  be  quicker  if  he  reads  the 
names  off. 

Trial  Examiner  Ruckel:  Let  counsel  do  it  his 
own  way,  Mr.  Ernst.   Go  ahead. 

Q.  (By  Mr.  Brotsky)  :  Was  John  Gyurcsik  in 
that  group?  A.     Yes. 

Q.     Was  Virginia  Kelso  in  that  group? 

A.    Yes. 

Q.     Was  Jesse  McLin  in  that  group  ?  [733] 

A.     Yes. 

Q.     Was  Homer  Mulligan  in  that  group? 

A.     Yes. 

Q.     Was  Louis  Pena  in  that  group? 

A.    Yes. 

Q.  As  a  matter  of  fact,  you  asked  Louis  Pena, 
did  you  not,  **Are  you  in  this  group?" 

A.    Yes,  I  did. 

Q.     Was  Violet  Leach  in  that  gi-oup? 

A.     Yes. 

Q.     Was  David  Sheaffer  in  that  group? 

A.    Yes. 

Q.     Was  George  Rosengren  in  that  group? 

A.     Yes.  [734] 

*  *  M- 

Q.  1  see.  Now,  from  the  time  that  you  called 
Lillie  Friend  on  Sunday  until  she  came  in  Monday 
morning  did  you  remove  her  card  from  tlie  rack? 

A.     No,  I  did  not.  [735] 

*     *     * 
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Trial  Examiner  Ruckel :  The  witness  has  already 
testified  he  was  prepared  to  hire  lier  when  she  came 
in.  [736] 

^     *     *  I 

Q.  Now,  when  you  called  Les  Wheeler  to  find 
out  if  he  was  coming  in  at  midnight  had  you  been 
informed  by  any  company  official  concerning  a  pol- 
icy toward  a  worker  who  said  he  would  not  be  in 
his  regularly  scheduled  shift? 

A.     No,  I  had  not. 

Q.     You  had  not?  A.     No. 

Q.  Were  you  instructed  by  any  com])any  official 
to  call  these  various  people  that  you  called? 

A.     No,  I  was  not.  [737] 

*     *     * 

Q.  When  you  arrived  at  the  office  of  the  company 
ilonday  morning  at  that  time  had  there  been  a 
picket  line  or  lockout  line  established  that  you  had 
seen  in  front  of  the  Company's  offices? 

A.     Monday  morning? 

Q.     Yes. 

A.  No,  as  a  matter  of  fact,  I  had  been  there  all 
night,  and  I  didn't  go  down  until  around  noon,  or 
some  time  aroimd  there,  [739]  and  I  didn't  notice 
what  time  they  established  a  picket  line. 

Q.  1  see.  Well,  what  time  did  you  speak  to  Paul 
Guerrero,  Les  Wheeler  and  .Mrs.  Friend  that  morn- 
ing? l\  was  before  you  had  gone  down  at  all,  wasn't 
it?  A.     That  is  7-ight. 

q.     Then   wIkmi   yon   stated   '^[f  yon   wnut   Joints 
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■  reinstated  you  can  go  down  on  the  bricks  and  join 
the  rest  of  the  group''  you  didn't  know  at  the  time 
that  there  had  been  a  picket  line? 

Mr.  Ernst :  I  object  on  the  ground  that  it  is  argu- 
mentative. 

Trial  Examiner  Ruckel :     Oh,  he  may  answer. 
^    A.     I  did  know  because  the  8 :00  to  4 :00  shift  come 

up  right  through  it,  and  they  told  me  about  it.  [740] 

*     *     * 

Q.  Now,  is  there  anything  in  the  time  of  day 
that  affects  the  volume  of  traffic  on  circuits? 

A.     Yes. 

Trial  Examiner  Ruckel:  Does  the  record  show 
that,  Mr.  Ernst? 

Mr.  Ernst:  I  am  not  sure.  The  one  thing  I 
wanted  to  cover  was  with  respect  to  the  mid  to  8 
a.m.  period,  and  I  wanted  to  pick  up  also  certain 
things  that  were  raised  on  [743]  direct,  Mr.  Ex- 
aminer— I  mean  on  cross — on  this  particular  point. 

The  Witness:  Well,  it  seems  to  be  or  is  a  prac- 
tice of  business  houses  to  file  their  telegrams  just 
before  the  close  of  the  business  day,  and  in  the  case 
of  San  Francisco  here,  that  would  generally  begin 
around  4:30  and  continue  on  until  6  or  6:30  p.m.  in 
the  evening.  That  is  when  the  file  is  the  heaviest. 
That,  of  course,  corresponds  to  8  o'clock  in  the 
morning  the  next  day  in  the  Orient,  and  those  buiji- 
ness  houses  over  there  want  those  telegTams  as  soon 
lifter  8  o'clock  as  they  possibly  can  get  them,  and 
when  they  are  unduly  delayed,  they  complain. 

On  the  other  hand,  midnight  here  is  4  p.m.  in  the 
Orient  and  at  4  p.m.  or  midnight  here  traffic  begins 


390  National  Labor  Relations  Board 

(Testimony  of  Leo  Bash.) 

to  get  heavy  in  the  Orient,  because  it  is  like  here,  the 
business  houses  are  closing  for  the  day  and  as  is  an 
established  custom  with  business  houses,  they  file 
their  business,  their  traffic,  as  one  of  the  last  things 
they  do  before  closing.  Consequently,  at  around  2  or, 
3  or  4  o'clock  in  the  morning  is  the  busiest  time  fo 
traffic  flowing  from  West  to  East.  [744] 

*     *     * 

Q.  Now,  is  your  pay  as  a  supervisor  at  the  pres 
ent  time  based  upon  any  published  schedule  of  rates 
of  pay? 

A.  Yes.  It  is  based  on  the  expired  ACA  Globe' 
agreement. 

Q.  In  this  agreement  that  is  Respondent's, 
marked  Respondent's  Exhibit  11? 

A.     Yes.  [746] 

•X-        *        -x- 

Q.  And  the  other  employees  in  the  operating 
room  were  paid  in  accordance  with  the  same  sched- 
ules? 

Mr.  Berke:  I  object  to  that  as  irrelevant  and 
immaterial. 

Trial  Examiner  Ruckel:  Objection  sustained  as 
to  the  other  employees.  [747] 

*  *  ¥: 

Mr.  lierke:  Before  we  proceed,  Mr.  Examiner,  I 
at  this  time  move  that  we  exclude  from  the  hearing 
room  all  witnesses  of  tlie  Respondent  except  those 
who  are  company  officials. 
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Air.  Ernst:  I  thank  you  for  your  fair  treat- 
ment of  me. 

Mr.  Berke :  That  is  an  unfair  statement,  because 
the  Trial  Examiner  granted  your  motion  with  re- 
spect to  those  who  were  witnesses,  if  you  will  recall, 
and  not  charging  parties.   [753] 


JAMES  H.  JONES 

a  witness  called  by  and  on  behalf  of  the  Respondent, 
being  first  duly  sworn,  was  examined  and  testified  as 
follows : 

Direct  Examination 
By  Mr.  Ernst : 

Q.  Will  you  state  your  nanrie,  please. 

A.  James  H.  Jones. 

Q.  And  your  address  *? 

A.  76  Middlefield  Drive,  San  Francisco. 

Q.  What  is  your  work? 

A.  I  am  Commercial   Manager  of  Globe  AVire- 

less.  [754] 

*     *     * 

Q.  Do  you  recall  the  afternoon  of  January  21, 
1949?  A.     Definitely. 

Q.  And  at  around  5:15  of  that  afternoon  were 
you  in  the  office  where  Mr.  AlcPherson's  desk  is 
and  Mr.  Noil  Brown's  desk  is? 

A.  I  was  in  Room  652.  My  desk  isn't  located 
in  that  section  of  the  office.  Aline  is  located  right 
by    tlie   entrance    coming   into    652    about    12    feet, 
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maybe  15  feet,  from  the  telephone  operator,  10  feet, 

8  feet,  6  feet,  maybe. 

Q.  That  is,  you  were  very  close  to  the  telephone 
operator  ?  A.     Yes. 

Q.     My  recollection  of  that  room  is  that  there  i 
a  small  railing  aromid  a  space  maybe  10  feet  square 
opposite  the  door  and  next  to  that  space  is  the  tele- 
phone operator;  is  that  recollection  correct? 

A.     That  is  on  your  left  as  you  go  in,  that  is 

right.  [755] 

*     *     * 

Q.  And  did  Mr.  McPherson  come  down  to  tallv 
to  the  people  who  were  in  this  space  near  the  tele- 
phone operator's  place  of  work? 

A.  Mr.  McPherson  was  there  when — I  was  in 
the  operating  room  at  5:15,  when  they  came  out  of 
the  operating  room  and  went  in  there.  When  I 
went  in  about  five  or  six  minutes  later,  Mr.  McPher- 
son was  standing  there  talking  to  the  group  of 
people. 

Q.  T  see.  And  did  you  overhear  this  conversa- 
tion? 

A.  1  overheard,  I  would  say,  the  majority  of  it, 
yes. 

Q.  Now,  do  you  recall  some  woman  who  was  talk- 
in.u-  very  loudly  to  Mr.  McPherson? 

Mr.  Berke:  Just  a  moment,  that  is  an  improper 
question  and  T  object  to  counsel  characterizing  the 
tone.  Let  the  witness  tell,  if  he  can.  Ask  him  the 
proper  question. 
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Trial  Examiner  Ruckel:  Can  you  identify  the 
person  ? 

Q.  (By  Mr.  Ernst) :  Do  you  know  the  name  of 
the  person  that  I  referred  to  so  improperly? 

A.  I  don't  know  the  name.  The  name  has  been 
mentioned  to  me.  I  heard  someone  talking  to  me 
about  the  name  the  other  day,  but  there  was  a  woman 
who  came  in  a  few  minutes,  five  or  ten  [756]  min- 
utes. I  don't  recall  how  long  it  was.  She  appeared 
to  be  hysterical  and 

Mr.  Berke :  Just  a  moment.  I  object  to  what  she 
appeared  to  the  witness. 

The  Witness:  Well,  I  don't  know  what  else  you 
would  call  it. 

Trial  Examiner  Ruckel:     Objection  sustained. 

The  Witness :  If  you  heard  someone  scream  with 
tears  in  her  eyes 

Mr.  Berke :     Describe  what  you  saw  and  heard. 

Mr.  Ernst:  Will  you  instruct  General  Counsel 
not  to  talk  to  the  witness. 

Trial  Examiner  Ruckel :  If  she  was  talking  in  a 
loud  voice,  you  may  say  so. 

The  Witness :     She  was. 

Trial  Examiner  Ruckel :     Was  she  screaming  ? 

The  Witness :  To  me,  she  was  screaming.  I  would 
call  it  screaming. 

Q.  (By  Mr.  Ernst)  :  Do  you  recall  what  she 
was  talking  about? 

A.  The  rapidity  of  her  conversation  was  so  fast, 
and  to  me,  so  incoherent,  I  couldn't  tell  what  she 
was  talking  about. 
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Q.     AVhat  do  you  recall  about  her  statements  nowlj 

A.  Well,  she  was  trying  to  condemn  certaii 
people  in  the  organization,  this  and  that  and  th( 
other 

Mr.  Berke:  Just  a  moment.  I  object  to  thai 
unless  he  tells  [757]  the  words  used. 

Trial  Examiner  Ruckel:  Tell  what  she  said,  s( 
far  as  you  could  make  out. 

Q.  (By  Mr.  Ernst)  :  Who  was  the  person  sh< 
was  referring  to?  A.     Mr.  Leo  Bash.  [758] 

•X-         *         * 

Q.  (By  Mr.  Ernst)  :  Now,  Mr.  Jones,  do  you 
recall  that  Mr.  McPherson  was  talking  to  or  at- 
tempting to  reply  to  this  woman's  statements? 

A.  To  the  best  of  my  recollection,  this  lady  was 
talking  so  fast  and  so  loud,  he  didn't 

Mr.  Berke:  I  object  to  that  as  not  being  respon- 
sive. 

Trial  Examiner  Ruckel:     Let  him  finish. 

Q.  (By  :\[r.  p]rnst) :  Don't  be  disturbed  by 
those  comments.  Go  right  ahead  and  tell  your  story 
as  you  understand  it  and  recall  it. 

Trial  Examiner  Ruckel :  Is  your  answer  that  you 
don't  recall  or  you  didn't  understand?  [759] 

The  Witness :  Well,  I  am  trying  to  tell  you,  be- 
cause the  lady  was,  to  me,  she  was 

Mr.  Berke:  The  question  was,  what  did  McPher- 
son say? 

Trial  Examiner  liuckel :  What  did  lie  say  to  her, 
McPherson? 
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The  Witness:  That  is  what  I  am  trying  to  tell 
you,  that  he  tried  to  talk  to  her  but  with  all  of  her 
hollering  and  screaming 

Trial  Examiner  Euckel:  All  right,  he  didn't  suc- 
ceed? 

The  Witness :     Her  voice  drowned  him  out. 

Trial  Examiner  Euckel:  Then  you  didn't  hear 
what  he  had  to  say? 

The  Witness:     Not  at  that  moment,  no. 

Q.  (By  Mr.  Ernst)  :  Did  you  hear  anything  that 
Mr.  McPherson  had  to  sa}^  ? 

A.     I  did,  after  she  had  had  her  say-so  over. 

Trial  Examiner  Ruckel:  Then  what  was  it  that 
Mr.  McPherson  said? 

The  Witness:  He  told  this  lady,  as  I  recall  it 
now,  he  told  her — nothing  can  be  verbatim,  as  far 
as  I  am  concerned. 

Trial  Examiner  Ruckel:  The  point  is,  what  did 
he  say? 

Q.  (By  Mr.  Ernst)  :  Give  us  your  best  recol- 
lection. 

A.  The  dismissal  of  Mr.  Jones  had  nothing  to 
do  with  her  or  any  of  these  other  employees,  and 
that  the  circuits  were  waiting  to  be  manned  and 
these  employees  and  she  could  man  the  circuits  of 
the  company.  [760] 

Q.     Do  you  recall  anything  else? 

A.  Well,  something  came  up — I  can 't  recall  that 
— that  made  a  deep  impression  upon  me,  because  I 
couldn't  understand  why  they  wouldn't 

Mr.  Berke:     Just  a  moment,  I  object. 
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Q.     (By  Mr   Ernst):     I   just   want   to   hear   if 


you- 


A.     He  repeated  again  to  them  that  they  oould  go 
back  to  work  and  man  the  circuits. 


MAE  MILLER 

a  witness  called  by  and  on  behalf  of  the  Respondent,' 
being  first  duly  sworn,  was  examined  and  testified 
as  follows : 

Direct  Examination 
By  Mr.  Ernst : 

Q.     Will  you  tell  me  your  name,  please?  [761] 

A.     Mae  Miller. 

Q.     And  what  is  your  address  ? 

A.     1345  Taylor  Street. 

Q.     San  Francisco?  A.     San  Francisco. 

Q.    And  will  you  tell  me  what  your  work  is  now? 

A.     Administrative  bookkeeper. 

Q.     And  by  whom  are  you  employed  ? 

A.     Mr.  Jenkins,  William  P.  Jenkins. 

Mr.   Berke:     Will  you   please   speak   louder.      I 
can't  hear  that. 

Q.     (By  Mr.  Ernst)  :     Will  you  please  speak  up. 

And  where  do  you  work? 

A.     In  the  Accounting  Dei)artmeiit. 

Q.     Of  what  Company  ? 

A.     Globe  Wireless,  Ltd. 

Q.     And  in  tlu^  San  Francisco  office? 

A.     San  Francisco  office. 
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:      Q.     Now,  what  is  the  room  number  of  the  room  in 
which  you  work  ?  A.     652. 

Q.  And  is  that  the  room  in  which  the  telephone 
operator  sits?  A.     The  switchboard  operator? 

Q.    Yes.  [762]  A.    Yes. 

*       *       * 

Q.  Now,  do  you  recall  the  afternoon  of  January 
21,  Friday  afternoon ?  A.     Friday?    Yes. 

Q.  And  do  you  recall  at  5 :15  on  that  day,  would 
you  state,  whether  a  group  of  employees  from  the 
operating  room  came  into  this  entrance  way  by  the 
switchboard  operator  ? 

Mr.  Berke:  Just  a  minute.  I  object  to  leading 
questions. 

Trial  Examiner  Ruckel :  What  difference  does  it 
make  in  this  case? 

Mr.  Berke:     All  right. 

Trial  Examiner  Ruckel:  Do  you  remember  a 
group  came  in? 

The  Witness :     Yes. 

Q.     (By  Mr.  Ernst)  :     And  did  you  overhear  any 

of  the  conversation  ?  [763] 

r     A.     Well,  I  heard  part  of  it.     I  was  on  my  way 

out  and,  well,  it  caused  quite  a  bit  of  commotion,  so 

I  naturally  was  curious  to  see  what  was  going  on. 

Q.    And  did  you  see  Mr.  McPherson  there? 

A.    Yes. 

Q.  Did  you  hear  Mr.  McPherson  talking  to  the 
people  ? 

A.     Yes,  he  was  talking  but  he  was  talking  very 
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low.  This  one  girl  was  talking  very  loud  and  I 
heard  mostly  what  she  was  saying.  I  didn't  hear 
too  much  of  what  McPherson  was  saying. 

Q.     Now,  when  this  girl  that  was  speaking  so 
loudly  finished,  did  Mr.  McPherson  say  anything? 

A.    Well,  yes.     I  can't  tell  you  word  for  word 
what  he  said. 

Q.  I  assume  that  you  can't,  as  it  is  a  long  time 
ago,  but  will  you  state  as  best  as  you  can  now  recall 
anything  that  you  overheard  Mr.  McPherson  saying 
to  the  people.  Paraphrase  it  but  try  to  say  it  a* 
closely  as  you  can  now  recall  it  what  you  heard  him 
say.  A.     Well,  the  impression  I  got  was 

Mr.  Berke :    Just  a  moment. 

Q.  (By  Mr.  Ernst ) :  Don 't  say  your  impression. 
Try  to  quote  him  as  best  you  can. 

Mr.  Brotsky:     If  you  can't  recall,  just  state  that. 

Trial  Examiner  Ruckel:  Do  you  recall  some  of 
his  words  ? 

The  Witness:  Well,  the  only  thing  I  remember 
was  that  he  was  trying  to  talk  them  into  going  back 
to  work.  [764] 

Trial  Examiner  Ruckel:  What  did  he  say,  go 
back  to  work,  or  won't  you  go  back  to  work,  or  will 
.vou  go  back  to  work,  we  would  like  to  have  you  go 
back  to  work,  what?  I  have  given  you  four.  What 
did  he  say? 

A.  Well,  that  they  should  go  back  to  work,  tliat 
tliis  .loiK's  case  shouldn't  affect  their  work.  I^bat 
is  the  impression  1  got. 
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LORRAINE  E.  CONGER 

a  witness  called  by  and  on  behalf  of  the  Respondent, 
having  been  previously  duly  sworn,  w^as  examined 
and  testified  as  follows : 

'  Direct  Examination 

■  By  Mr.  Ernst: 

Q.  You  previously  testified.  Miss  Conger,  that 
you  attended  a  union  meeting  on  the  evening  of 
January  21st?  A.     That  is  right. 

Q.  And  that  you  were  at  the  meeting  from  about 
8 :00  until  9 :30,  or  so,  when  you  telephoned  into  the 
office  at  Globe? 

p.  A.    I  don't  recall  the  time ;  I  was  late  to  the  meet- 
ing. 

Q.  Well,  anyway,  you  recall  that  you  did  testify 
that  you  telephoned  in  to  tell  them  that  you  would 
be  in?  A.     I  do. 

Q.  Now,  at  that  meeting  there  was  a  discussion, 
I  believe,  as  to  the  discharge  of  Chuck  Jones? 

A.  There  was  some  talk  of  it.  There  was  a  lot  of 
confusion. 

Q.     And  was  there  not  also  a  bit  of  talk  about 

Mr.  Brotsky:  Just  a  moment.  This  is  direct 
examination.    He  is  leading  the  witness. 

Mr.  Ernst:  I  am.  She  is  obviously  an  adverse 
witness.  I  am  entitled  under  the  Federal  Rules  to 
cross-examine  her  by  leading  questions. 

Trial  Examiner  Ruckel :  Keep  it  less  lead- 
ing. [781] 

Mr.  Ernst :     I  am  entitled  to  do  so. 

Mr.  Brotsky:     This  is  your  witness,  you  called 
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her.    If  you  want  to  cross-examine — you  made  an 

effort  to,  it  was  ruled  irrelevant. 

Trial  Examiner  Ruckel:  Her  hostility  has  not 
been  demonstrated  yet. 

Mr.  Ernst:  She  is  an  opposing  party,  it  is  ipso 
facto,  it  is  a  matter  of  law,  an  opposing  witness. 

Mr.  Berke:  You  are  bound  by  her  answers  to 
your  questions  if  you  call  her  as  your  witness.  So 
far  she  has  done  all  right. 

Trial  Examiner  Ruckel :  If  she  develops  to  be  re- 
luctant I  will  permit  you  to  cross-examine.  i| 

Mr.  Ernst:  I  object  to  this  ruling  on  the  grounds 
that  I  am  entitled  to  examine  her  on  that  basis,  and 
that  the  law  requires  the  Examiner  to  permit  me  so 
to  question  this  witness. 

Trial  Examiner  Ruckel:  That  is  not  my  under- 
standing. 

Mr.  Ernst:  Then  I  am  being  denied  my  rights 
under  the  law  and  his  ruling. 

*  -x-  » 

Q.  (By  Mr.  Ernst)  :  Did  you  also  discuss  what 
procedure  would  be  taken  by  the  group  at  midniglit 
or  shortly  thereafter  ? 

A.  There  may  have  been  such  discussion.  I  don't 
remember. 

Q.     You  don't  remember  any  such  discussion? 

A.     No. 

Q.  Do  you  remember  a  discussion  of  anythinc: 
else  at  that  meeting  than  what  I  have  just  referred 
to?  A.     No. 
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Mr.  Berke:  I  object  to  that  as  being  wholly  ir- 
relevant to  the  issues  involved  here.  [783] 

Trial  Examiner  Ruckel:     You  may  answer. 

Mr.  Ernst:     She  already  has  answered. 

Do  you  have  her  answer,  Miss  Reporter? 

The  Reporter :     Yes. 

Trial  Examiner  Ruckel:  It  may  stand.  Go 
ahead. 

Q.  (By  Mr.  Ernst)  :  Now,  at  the  meeting,  in 
the  course  of  this  discussion  of  what  happened  at 
4:15  to  5:30,  do  you  recall  that  it  was  reported  that 
Mr.  Bash  told  the  group  that  they  were  fired? 

Mr.  Berke:  Just  a  moment.  I  object  to  that  as 
being  leading. 

Trial  Examiner  Ruckel:     She  may  answer. 

Mr.  Ernst :     It  is  not  leading  in  the  first  place. 

Trial  Examiner  Ruckel:     She  may  answer. 

A.  I  remember  hearing  something*  about  them 
being  fired,  yes. 

Q.  (By  Mr.  Ernst) :  Do  3^ou  remember  also 
that  there  w^as  some  discussion  of  the  fact  that  they 
went  to  Mr.  McPherson  later  on,  and  that  he  also 
advised  them  that  they  were  fired  or  discharged? 

A.     I  heard  that  also. 

Q.  And  do  you  recall  hearing  that  the  group 
liad  gathered  around  Mr.  Bash  to  ^^ protest"  the 
discharge  of  Mr.  Jones?  A.     Yes,  sir. 

Q.  And  when  you  left  the  meeting  at  its  close 
did  you  expect  that  you  and  the  other  workers  on 
the  mid  to  8:00  a.m.  shift  [784]  would  do  substan- 
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tially  what  the  ACA  people  had  done  at  4:15^o 

Mr.  Berke:     Just  a  moment.    I  object  to  that  afe 
incompetent,  irrelevant  and  immaterial. 

Trial  Examiner  Ruckel:     Objection  sustained. 


Mr.  Ernst:     Mr.  Risley,  please. 


BRUCE  B.  RISLEY 

a   witness    called    by    and    on    behalf    of   the    R( 
spondent,  having  been  previously  duly  sworn,  was 
examined  and  testified  as  follows: 


By  Mr.  Ernst 


Direct  Examination 


Q.     Would  you  state  your  name? 

A.     Bruce  Risley,  Marin  City,  California. 

Q.     Would  you  state  your  present  occupation? 

A.     I  am 

Mr.  Berke:  Wait  a  minute.  How  is  that  ma- 
terial, as  to  his  present  occupation  ? 

Trial  Examiner  Ruckel:     Well,  why  not? 

Mr.  Berke:  That  is  what  I  am  trying  to  find 
out,  why  is  it,  what  is  the  relevancy? 

Trial  P]xaminer  Ruckel :  It  is  a  normal  question, 
to  ask  his  address,  his  business,  his  name. 

A.     T  am  the  Secretary  of  ACA,  Local  9. 

Q.  (By  Mr.  Ernst):  How  long  have  you  held 
that  position? 

A.     A  short  time,  a  couple  of  months. 
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Q.  (By  Mr.  Ernst)  :  Now,  Mr.  Risley,  when 
did  you  become  employed  at  Globe  Wireless,  if  at 
all?  A.     December  10,  1947. 

Q.  How  did  you  gain  your  employment  with 
Globe  Wireless? 

A.  I  was  assigned  through  the  Union  Hiring 
Hall. 

Q.    The  ACA  Union  Hiring  Hall? 

A.     Correct. 

*       *       * 

Q.  (By  Mr.  Ernst) :  Did  you  fill  out  an  em- 
ployment application,  or  a  history  of  your  previous 
employment  when  you  went  to  work  at  Globe  ? 

Mr.  Brotsky:  Same  objection.  The  Examiner 
has  sustained  it. 

Trial  Examiner  Ruckel:     He  may  answer.  [788] 

A.    I  did. 

Q.  (By  Mr.  Ernst) :  And  at  that  time  did 
you 

Trial  Examiner  Ruckel :  If  he  was  hired  through 
the  Union  Hiring  Hall,  why,  he  certainly  must  have 
been  a  member  of  the  Union,  and  the  company  must 
have  known  it.    That  is  the  point. 

Q.  (By  Mr.  Ernst) :  And  in  that  application 
did  you  not  indicate  that  you  were  employed  by  the 
American  Communications  Association  at  a  salary 
of  $70.00  a  week  as  representative  for  the  period 
from  1937  to  1947? 

*  -x-  * 

Trial  Examiner  Ruckel:  The  salary  is  not  ma- 
terial.   I  sustain  any  objection  as  to  the  salary. 
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Mr.  i]i7ist:     I  offer  to  prove  that  it  was  at  thai 

salary  rate. 

*       *       ♦  11 

Q.  (By  Mr.  P>nst) :  Mr.  Risley,  during  tb 
period  of  your  employment  at  Globe  Wireless  du 
you  obtain  a  furlough  to  accept  a  position  with  th( 
Union  in  official  capacity  for  the  period  of  the  fur- 
lough, to  be  for  the  duration  of  the  Mackay  strike 

Mr.  Berke:  Just  a  moment.  I  object  to  that,  if 
is  irrelevant  and  immaterial,  it  has  no  bearing  on 
the  issue  in  this  hearing. 

Trial  Examiner  Ruckel :  Well,  it  has  some  bear- 
ing.   He  may  answer. 

A.     I  did.  [790] 

*     *     * 

NEIL  1).  BROWN 
a    witness   called    by    and    on    behalf    of   the    Re- 
spondent, being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Ernst: 

Q.  Will  you  state  your  name,  })lease? 

A.  Neil  1).  IJrowii. 

Q.  And  your  address? 

A.  20  Northview  Court,  San  Francisco. 

Q.  By  whom  are  you  now  employed? 

A.  (llobe  Wireless  Company. 

Q.  What  is  your  present  position? 

A.  I  am  a  Vice-President. 

Q.  Where  is  your  office? 
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A.     It  is  in  Room  652. 

Trial  Examiner  Ruckel ;  Keep  your  voice  up,  Mr. 
Brown. 

The  Witness:    Room  652  at  141  Battery  Street. 

Q.  (By  Mr.  Ernst) :  San  Francisco,  Califor- 
nia ^  A.     Correct. 

Q.  Is  this  room,  the  number  of  which  you  have 
just  given,  across  the  hall  from  the  operating  room 
of  the  Globe  Wireless  in  San  Francisco  ?  [791] 

A.     It  is. 

Q.  In  the  course  of  carrying  on  your  duties  do 
you  frequently  go  into  the  operating  room? 

A.     I  do  from  time  to  time. 

Q.  And  do  you  know  the  employees  in  the  op- 
erating room  yourself. 

A.     I  do,  a  lot  of  them. 

Q.  And  do  you  from  time  to  time  talk  to  them 
about  various  things'?  A.     I  do. 

Q.  Do  you  advise  the  employees  that  your  door 
w^as  always  open  to  them  for  them  to  come  in  and 
talk  to  you  about  any  problems  that  they  might 
have  as  to  their  employment?  A.     I  do. 

Mr.  Brotsky:  May  we  have  the  time  and  place, 
and  to  whom  and  what  employee  ?  Otherwise  I  will 
move  that  it  be  stricken. 

Trial  Examiner  Ruckel:  WeU,  it  was  always 
open,  is  that  it,  Mr.  Brown? 

The  Witness :     That  is  correct. 

Q.  (By  Mr.  Ernst)  :  Now,  Mr.  Brown,  who  is 
your  immediate  supervisor? 
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A.     In  the  office? 

Q.     Yes.  A.     General  Boatwright. 

Q.     And  what  is  his  position  ?  [792] 

A.     He  is  senior  Vice-President  of  the  Company. 

Q.     Now,  were  you  ill  last  winter? 

A.     I  was. 

Q.     And  for  what  period  of  time  approximately? 

A.     From  the  end  of  December  until  some  time 
in  March. 


I 


Mr.  Ernst:  Mr.  Examiner,  at  this  time  I  would 
like  to  move  that  the  case  be  continued  so  that  I  can 
have  an  opportunity  to  take  the  depositions  of  all 
of  the  charging  parties  who  have  not  testified  with 
respect  to  what  actually  happened,  so  that  I  can 
have  that  available,  and  can  prepare  to  conclude  my 
case. 

Mr.  Berke :  Of  course,  there  is  objection  to  that^ 
the  most  unorthodox  procedure.  If  counsel  wanted 
them  he  has  not  asked  us  to  bring  those  people  in. 

Those  he  did  ask  we  made  [793]  available.  He 
was  told  at  the  beginning  of  this  hearing  that  if  he 
wanted  people  that  were  not  going  to  be  here  that 
he  could  apply  for  subpoenas  in  the  usual  manner. 
He  has  not  done  either. 

Mr.  Ernst :  I  like  to  handle  the  case  in  the  ordi- 
nary fashion,  in  which  you  know  what  witnesses  say. 

Trial  Examiner  Ruckel:  Let's  have  no  discus- 
sion about  tliat.    Th(^  motion  is  denied.  [7f)4] 
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JAMES  A.  McDowell 

a  witness  called  by  and  on  behalf  of  the  Respondent, 
being  first  duly  sworn,  was  examined  and  testified  as 
follows : 

Direct  Examination 
By  Mr.  Ernst: 

Q.     Will  you  state  your  name? 

A.    James  A.  McDowell. 

Q.  Will  you  talk  up  a  little  louder  so  that 
the  people  in  the  room  can  hear  you,  particularly 
the  reporter  in  front  of  you?  A.     Yes,  sir. 

Q.     What  is  your  position? 

A.     Supervisor  at  Globe  Wireless. 

Q.     And  whereabouts,  what  city? 

A.     San  Francisco,  California. 

Q.  And  do  you  supervise  the  APO's  and  the 
the  teletypes  and  the  group  who  are  employed  in 
the  operating  room  at  Globe  Wireless? 

A.     I  do. 

Q.  What  shift,  or  what  wat-ch  were  you  working 
on  during  the  period  of  January,  1949  ? 

A.     4 :00  p.m.  until  midnight  [796] 
#       *       * 

Cross- Examination 

^t-  *  -K- 

By  Mr.  Berke: 

Q.     You  worked  under  Leo  Bash,  did  you  not? 

A.     Yes.  [812] 

Mr.  Ernst:     Object. 

Trial  Examiner  Ruckel:     He  may  answer. 

The  Witness:     Yes,  sir. 
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Q.  (By  Mr.  Berke) :  And  he  directed  your 
work,  did  he  ?  A.     Yes. 

*       *       * 

Q.  (By  Mr.  Brotsky) :  Mr.  McDowell,  what  cir- 
cuits did  you  work  on  the  afternoon  of  Friday,  Jan- 
uary 21st,  actually  operate?  A.    After  4pm? 

Q.     Yes. 

A.  I  suppose  I  must  have  worked  all  of  them,  at 
one  time  or  another. 

Q.     Did  you  work  Manila  ?  A.     Yes. 

Q.  Was  there  the  usual  amount  of  traffic  going 
out  to  Manila  ?  A.     There  was. 

Q.     And  you  were  able  to  put  that  traffic  out  ? 

A.     No.  [813] 

*       *       * 

Recross-Examination 
By  Mr.  Brotsky: 

Q.  Mr.  McDowell,  you  were  a  member  of  ACA 
u])  to  August  15,  1948,  were  you  not? 

A.     Yes,  sir. 

Q.     Are  you  still  a  member  of  AOA? 

A.     No. 

Q.     When  did  you  withdraw  or  resign? 

Mr.  Krnst :     T  object.     Tt  is  immaterial.  Mr.  Ex- 
aminer. 

Trial    Examiner    Ruckel:     He    may    answer.      I 
don't  see  tlie  materiality  now.  [846] 

A.     I  (piit  paying  dues  around  that  time. 

Q.     (By    Mr.    Brotsky):     Right    after    August 
15th?  [847] 


vs.  Globe  Wireless,  Ltd.  409 

(Testimony  of  James  A.  McDowell.) 

Redire<it  Examination 
By  Mr.  Ernst: 

Q.  Mr.  McDowell,  were  you  one  of  the  persons 
who  was  required  to  l)e  a  member  of  the  ACA  under 
the  agreement  that  expired  on  August  15th,  1948? 

A.     I  was.  [848] 

^     -jf     * 

JAMES  B.  Mcpherson 

a  witness  called  by  and  on  behalf  of  the  Respondent, 
being  first  duly  sworn,  was  examined  and  testified  as 
follows : 

Direct  Examination 
By  Mr.  Ernst: 

Q.     What  is  your  name? 

A.    James  B.  McPherson. 

Q.    And  what  is  your  address? 

A.     216  Magnolia  Avenue,  Millbrae,  California. 

Q.     Where  are  you  employed? 

A.  Globe  Wireless,  Ltd.,  141  Battery  Street,  San 
Francisco. 

Q.     What  is  your  position  there? 

A.     District  Manager. 

Q.     How  long  have  you  held  that  position? 

A.     Since  December,  1946. 

Q.  How  long  have  you  been  in  the  communica- 
tions industry?  A.     25  years.  [854] 

*       4(-       * 

Q.  (By  Mr.  Ernst):  During  July  of  1948  did 
you  participate  in  some  collective  bargaining  nego- 
tiations between  the  ACA  and  Globe  Wireless? 
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A.     I  did. 
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Q.     And  during  that  time  were  you  one  of  the 
representatives  [856]  of  Globe  Wireless? 

A.     I  was. 

Q.     And  was  one  of  the  issues  up  in  that  neg 
tiation  the  matter  of  whether  Globe  would  renew  a 
contract  for  the  period  from  August  15  on? 

A.     Yes. 

Q.     And  do  you  recall  that  you  were  at  a  meeting 
on  July  19,  1948,  which  is  referred  to  in  this  docu 
ment  marked  Respondent's  8  for  identification? 

A.     I  was  present  at  that  meeting. 

Q.  And  does  this  document  represent  the  com- 
pany's report  to  the  employees  as  to  what  happened 
at  that  meeting?  A.     It  does. 

•X-  *  ^f 

Q.  (By  Mr.  Ernst):  Mr.  McPherson,  during 
the  course  of  these  negotiations  with  the  ACA  did 
you  attend  a  meeting  in  which  the  employees  were 
apparently  represented  by  ACA  men,  including 
some  of  the  employees  in  the  shop,  and  Air.  Barlow 
and  Mr.  Henry  [857]  Schmidt? 

Mr.  Berke:  I  object  to  that  as  irrelevant  and  im 
material,  incompetent. 

Trial  Examiner  Ruckel:  What  is  the  relevancy 
of  it? 

Mr.  Ernst:  I  am  just  leading  up  to  what  was 
said  there  al)out  the  Communist  affidavits. 

Trial  Examiner  Ruckel:     How  does  he  know? 

Mr.  Berke:     How  material  is  that? 

Trial  Examiner  Ruckel:  1  have  already  ruled 
that  that  question 
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Mr.  Ernst:  Well,  I  offer  to  prove,  and  I  will  do 
it  not  asking  a  lot  of  questions,  but  in  one  general 
offer.  Is  that  agreeable? 

Trial  Examiner  Ruckel :     That  is  all  right. 

Mr.  Ernst:  I  will  offer  to  prove  that  Mr.  Mc- 
Pherson was  at  this  meeting  as  a  representative  of 
Globe  Wireless,  that  the  ACA  representatives  in- 
cluded certain  of  the  employees  in  the  operating 
room,  and  Mr.  Barlow  and  one  Henry  Schmidt,  who 
was  an  officer  of  the  International  Longshoremen's 
and  Warehousemen's  Union,  CIO,  that  the  question 
of  recognition  came  up,  and  the  Company  advised 
that  it  would  recognize  whoever  w^as  certified  by  the 
National  Labor  Relations  Board,  and  the  representa- 
tives of  the  Unions,  Mr.  Schmidt  and  Mr.  Barlow 
said  they  would  not  sign  the  affidavits,  and  Mr. 
Schmidt  said,  *^We  do  not  intend  to  sign  the  affi- 
davits now  or  at  any  time  [858]  hereafter." 

Q.  (By  Mr.  Ernst)  :  Now,  Mr.  McPherson,  do 
you  recall  seeing  this  document,  which  I  am  going 
to  have  marked  Respondent's  next  in  order? 

(Thereupon  the  document  above  referred  to 
was  marked  Respondent's  Exhibit  No.  15  for 
identification.) 

Trial  Examiner  Ruckel :  Do  you  want  him  to  tell 
you  what  it  is"? 

Mr.  Ernst:     Pardon  me? 

Trial  Examiner  Ruckel :  Uo  you  want  him  to  tell 
you  what  it  is? 

Mr.  Ernst:  Oh,  no.  I  want  to  ask  him  whether 
that  was  a  notice  posted  on  the  bulletin  board  in  the 
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operating  room  of  Globe  Wireless  on  or  about  Oc- 
tober 21,  1948. 

The  Witness:     It  is. 

Air.  Ernst:     I  offer  it  in  evidence,  Mr.  Examiner. 

Mr.  Berke:  Just  a  moment.  Objected  to  as  i^ 
relevant,  immaterial,  incompetent,  self-serving,  no 
bearing  on  the  issues  involved  herein.  It  goes  to  that 
portion  of  defense  which  was  stricken  from  the  rec- 
ord, and  which  the  Trial  Examiner  heretofore  ruled 
upon. 

Mr.  Ernst :  Mr.  Examiner,  the  notice  says,  among 
other  things,  ''Effective  immediately  the  Company 
will '' 

Mr.  Berke:  Just  a  moment.  I  object  to  counsel 
reading  it. 

Mr.  Ernst :  I  can  certainly  state  my  argument  at 
this  time,  [859]  and  I  am  going  to  state  it. 

Mr.  Berke :  The  Trial  Examiner  has  it  now,  and 
he  is  reading  it. 

Mr.  PJrnst :  Mr.  Examiner,  would  you  ask  coun- 
sel for  Genc^ral  Counsel  not  to  interrupt  my  argu- 
ment in  the  middle  of  a  sentence  ? 

Trial  Examiner  Ruckel:  Well,  I  can  read  the 
instrument  if  I  have  the  opportunity. 

I  have  read  it,  I  don't  see  its  relevancy.  What  is 
its  relevancy  ? 

Mr.  Ernst :     Well,  it  says  in  th(--l,  2,  3,  4th  para- 
graph that  "The  Company  will  discharge,  suspend 
or  otherwise  discipline  any  employee  it  has  reason  ■ 
to  believe  is  failin.u  to  perfoi-m  his  work  })]'opo]-h/' 
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Mr.  Brotsky :     Any  company  will  do  that. 

Trial  Examiner  Ruckel:  Isn't  that  the  preroga- 
tive of  any  employer  ?  I  mean,  is  that  something  un- 
usual in  there? 

Mr.  Ernst :  It  further  states  that  when  the  Globe 
ACA  agreement  terminated  August  15  the  Company 
adopted  the  policy,  and  advised  employees  that 
wages,  hours  and  working  conditions  of  the  old  con- 
tract would  be  maintained  until  a  bargaining  agent 
had  been  certified  by  the  NLRB.  Such  a  policy  was 
— well,  that  is  not  important.  And  then  he  goes  on 
to  say  that  the  ^'Sections  of  the  agreement  covering 
wages,  sick  benefits,  vacations  and  automatic  salary 
increases,  based  upon  Company  [860]  seniority, 
shall  continue  to  be  recognized  by  the  Company." 

Trial  Examiner  Ruckel :     Yes. 

Mr.  Ernst :  This  is  in  effect  an  amendment  of  the 
old  conditions  of  employment  that  were  set  out  in 
the  agreement,  and  this  is  notice  of  the  conditions 
under  which  the  employees  were  to  work  after  that 
date. 

Trial  Examiner  Ruckel:  Well,  it  may  go  in  for 
what  it  is  worth. 

(The  document  heretofore  marked  Respond- 
ent's Exhibit  No.  15  for  identification,  was  re- 
ceived in  evidence.) 

^     *     ^ 

Q  -  *  *  l^ow,  does  the  telegram,  General  Couu- 
sePs  14,  appear  to  be  the  telegram  sent  by  you  to 
Mr.  Guerrero'?  A.     It  does. 
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Q.  Now  after  that  telegram  was  -sent  did  Mr. 
Guerrero  telephone  you  to  arrange  for  a  meeting 
with  you  to  discuss  his  discharge,  [861]  and  the 
matter  of  returning  him  to  work?  i\ 

Mr.  Brotsky:  Just  a  moment.  I  will  submit  that 
the  purpose  of  the  call  will  be  shown  by  the  coi*j 
versa tion  that  took  place,  if  there  was  any  call. 

Trial  Examiner  Ruckel:  Doesn't  the  telegram 
show? 

Mr.  Ernst :     Pardon  me  ? 

Trial  Examiner  Ruckel:     Doesn't  the  telegram- 
skip  it.    He  may  answer. 

A.     There  was  no  telephone  call. 

Q.     (By  Mr.  Ernst)  :     Now  I  want  to  call  your 
attention  to  Respondent's  Exhibit  14  and  ask  you  to 
look  at  the  original  thereof,  and  state  whether  the 
word  ''later"  was  underlined  in  the  copy,  or  in  th( 
original  when  it  was  received  by  you? 

A.      It  was. 

Q.     Now,  calling  your  attention  to  General  Coun^ 
sel's  Exhibit  12  again,  and  particularly  to  the  last 
numbered  subparagraph  at  the  end  of  it,  under  thJ 
heading  which  says,  '^This  is  to  advise  that:  | 

'S3.  Whenever  necessary,  the  Company  will  meet' 
with  any  employee  to  discuss  subjects  relating  to  his 
wages,  hours  and  working  conditions,"  and  to  subdi- 
vision 1,  wliich  says,  '^The  Company  will  not—'' 
"not"  being  underlined— **recogni7(^  any  shop  stew- 
ard, shop  chairman,  shop  committe(s  nor  any  group 
])i]rp()rting  to  represent  employees  in  collective^  ])ar- 
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gaining  unless  such  representatives  are  designated 
in  accordance  with  the  [862]  National  Labor  Rela- 
tions Act." 

Now  after  that  notice  of  November  6th  was  posted 
did  you  have  any  discussions  with  respect  to  your 
meeting  with  more  than  the  individual  employee  ? 

A.     I  did. 

Q.  And  can  you  state  with  whom  you  had  the 
discussion "? 

A.     As  I  recall,  Mr.  Risley  and  Mr.  Parks. 

Q.     And  about  when  did  the  discussion  occur? 

A.  Probably  during  the  latter  part  of  the  month 
of  November,  or  December.   I  don't  recall  exactly. 

Q.     And  at  that  time  what  request  was  made  of 
you  by  either  Mr.  Risley  or  Mr.  Parks  ? 
'    A.     It  was  requested  that  either  Mr.  Risley  or 
Parks   be   permitted   to   accompany   the   individual 
who  had  the  grievance. 

Q.     And  what  did  you  reply? 

A.  I  replied  that  it  was  not  m  accordance  with 
the  memorandum  over  the  signature  of  Mr.  Brown, 
which  specifically  stated  that  grievances  would  be 
limited  to  the  individual. 

Q.  Did  Mr.  Risley  and  Mr.  Parks  accept  that 
as  a  final  decision?  A.     They  did  not. 

Q.  What  did  they  ask  you  to  do,  or  what  did 
you  do? 

A.  They  insisted  that  they  had  the  right,  at 
which  time  I 

Q.     They  had  the  right  to  what? 
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A.  To  have  a  representative,  at  which  time  I  told 
them  if  [863]  they  would  excuse  me  I  would  con- 
sult with  our  counselor. 

Q.     And  did  you  do  that?  A.     I  did. 

Q.  And  after  you  had  consulted  with  your  coun- 
sel what  did  you  tell  Mr.  Risley  and  Mr.  Parks? 

A.  I  told  them  even  though  the  memorandum  of 
November  the  6th  specifically  stated  that  individuals 
only  should  present  grievances  that  there  would  be 
an  exception  to  that  memorandum,  and  that  Mr. 
Risley  or  Mr.  Parks  would  be  permitted  to  have  a 
representative.  [864] 

*     *     * 

Q.  Now,  Mr.  McPherson,  about  how  many  people 
work  in  the  [869]  operating  room  on  the  three  shifts 
during  the  entire  week,  how  many  individuals  are 
employed  there  in  San  Francisco? 

Well,  let  me  get  it  to  the  relevant  point. 

How  many  were  employed  there  in  Januarv  of 
3949? 

A.  .May  I  ask  whether  this  is  confined  only  to 
operators,  or  will  it  include  all  personnel  within  tlie 
operating  room  ? 

Q.  Well,  personnel  in  the  operating  room,  opera- 
tors, teletype  operators,  APO's,  clerks? 

A .  In  other  words,  those  involved  in  the  handling 
of  hot  traffic?  ^ 

Q.     That  is  right.  A.     About  29. 

Q.  And  is  Mr.  Bash  in  th.  29.^  Did  you  count 
him  in  among  the  29? 
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A.  I  did  not.  As  a  matter  of  fact,  I  didn't  count 
the  supendsors  either.  There  would  be  three  extra, 
making  it  32  with  the  supervisors. 

Q.     32,  plus  Bash,  and  he  would  be  33  ? 

A.     That  is  correct. 

Q.  Now,  did  Mr.  Bash  have  jurisdiction  over 
an3'one  other  than  people  within  that  32 "? 

A.     Only  operations  personnel. 

Q.  Would  you  please  answer  my  question?  I 
asked  you  whether  Mr.  Bash  had  jurisdiction  over 
anyone  other  than  those  32  people?  [870] 

A.     No,  sir. 

Q.  Now,  do  you  in  the  course  of  your  work  go 
into  the  operating  room?  A.     I  do. 

Q.     Do  you  do  it  daily? 

A.     I  would  say  probably  6,  8  times   a  day. 

Q.  Do  you  laiow  the  32  employees  in  the  op- 
erating room?  A.     I  do. 

Q.     Do  you  talk  with  them  yourself? 

A.     I  do. 

Q.  Do  you  discuss  matters  relating  to  their  work- 
ing conditions  with  them  individually? 

Mr.  Brotsky:  Just  a  moment.  I  will  object  to 
the  relevancy  of  this. 

Trial  Examiner  Ruckel:  Read  the  question, 
please. 

(Question  read.) 

Trial  Examiner  Buckel:     He  may  answer. 
A.     I  do. 

Q.  (By  Mr.  Ernst) :  Has  that  been  your  prac- 
tice for  the  last  several  years?  A.     It  has. 
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Q.  Do  you  talk  to  them  in  the  operating  room 
about  those  things?  A.     I  do. 

Q.  Do  they  come  into  your  office  to  talk  to  you 
about  those  [871]  things? 

Mr.  Brotsky:     Same  objection. 

Trial  Examiner  Ruckel :     He  may  answer. 

A.     They  do. 

Q.  (By  Mr.  Ernst)  :  Do  you  recall  ever  havinj 
refused  to  talk  to  anybody  about  such  matters? 

A.     I  do  not. 


Q.  (By  Mr.  Ernst) :  Mr.  McPherson,  does  Mr 
Bash  prepare  the  watch  lists  for  the  operating  room 

A.     He  does. 

Q.     Do  you  look  them  over  before  they  are  posted? 

A.     I  do. 

Q.  Does  Mr.  Bash  handle  the  questions  of  the 
employees  with  respect  to  what  watch  they  are  work- 
ing on?  A.     He  does. 

Q.     Do  you  do  that  also? 

A.     On  occasion  if  it  is  referred  to  me,  yes. 

Q.  Do  employees  come  directly  to  you  about  their 
watch  assignments  [872]  from  time  to  time? 

Mr.  Berke:  I  object  to  that.  The  purpose  here 
of  counsel  going  into  this  mater  is  pretty  obvious. 
He  says  Mr.  Bash  not  only  prepares  but  he  is  han- 
dling those  questions. 

You  are  now  trying  to  demonstrate  that  Mr.  Bash 
doesn't,  or  at  least,  it  is  a  minimum. 

Trial  Examiner  Ruckel :     Objection  sustained. 
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^     Q.     (By    Mr.    Ernst) :     Does    Mr.    Bash    handle 
matters  of  errors  in  computation  of  pay  among  em- 
ployees in  the  operating  room? 

A.     He  does.  [873] 

^     *     * 

Q.     Now  I  would  like  to  call  your  attention  to  the 
period  on  January  21st  beginning  at  about  4:15, 
'  4:00  or  4:15  in  the  afternoon,  and  do  you  recall  that 
date  and  time?  A.     I  do. 

Q.  Did  you  receive  any  telephone  calls  from  any 
of  the  employees  at  that  time  ?  A.     I  did.  [875] 

m   Q.     From  whom?  A.    Mr.  Bash. 

^    Q.    And  would  you  state  at  about  what  time  that 
telephone  call  came  in  to  you? 

A.     At  approximately  4:15. 

Q.     And  what  did  Mr.  Bash  say? 

A.  Mr.  Bash  told  me  that  a  group  of  the  evening 
watch  operators  had  left  their  circuit  and  had  re- 
fused to  return  to  their  work  until  such  time  as  Mr. 
Jones  had  been  reinstated. 

Q.     What  did  you  then  do  or  say? 

A.  I  told  Mr.  Bash  to  do  nothing  until  he  heard 
further  from  me. 

Q.     And  then  what  did  you  do? 

A.  I  immediately  went  into  General  Boatwright's 
office. 

Q.  Now,  did  you  thereafter  give  any  insti-uctions 
to  Mr.  Bash  as  to  what  he  should  do  ? 

A.     Immediately  thereafter? 

Q.     Any  time  thereafter?  A.     Yes   T  did. 
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Q.     AMiat  was  the  next  instructions  yon  gave  him' 
Take  it  a  bit  at  a  time.  A.     All  right. 

Q.     When  was  it? 

A.     Approximately  at  5:15. 

Q.  And  how  did  yon  give  him  his  instruc- 
tions? [876]  A.     By  telephone. 

Q.     What  did  you  tell  him  to  do? 

A.  I  told  Mr.  Bash  that  if  the— to  ask  the  op- 
erators to  return  to  work,  Mr.  Jones  was  not  going 
to  be  reinstated,  if  they  refused  to  return  to  work 
that  he  was  to  discharge  them. 

Q.     Now,  did  you  thereafter  talk  to  the  group  of 
the  employees  from  the  operating  room? 
A.     I  did. 
Q.     W^here  did  you  talk  to  them? 

A.  In  the  reception  lobby  of  our  .^•en(^raI  office 
Eoom  652.  ' 

Q.  How  did  this  meeting  come  about,  what  led  up 
to  it? 

A.  I  received  a  telephone  call  from  the  PBX 
Operator  informing  me  that  there  was  a  delegation 
out  there  that  wished  to  talk  to  me. 

Q.     And  where  were  you  then? 

A.     r  was  in  General  Boatwright's  office.  [877] 

Q.     Where  did  you  go? 

A.     I  went  out  to  meet  the  group. 

Q.     I  would  like  to  have  you,  to  the  best  of  your 
recollection,  state  who  said  what  first? 

A.     I  don't  r(M'all  the  individual  who  ^^nmvd  \]n^ 
conversation,  but  one  remark  tliat  '^AVe  liavc   just 
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been  tired  by  Mr.  Bash,  is  that  right?''    x\nd  1  re- 
plied that  that  was  right. 

Q.     Then  what  was  said  ? 

A.     Someone  asked  the  reason. 

Q.     What  did  you  say  in  reply? 

A.  That  it  was  my  understanding  that  they  had 
[•efused  to  work  until  ]\lr.  Jones  had  been  reinstated. 

Q.     Did  you  say  anything  further  at  that  time? 

A.     I  asked  them  if  that  was  correct. 

Mr.  Brotsky:     AVhen  you  say  "them" 

The  Witness:  I  refer  to  the  group  of  delegates, 
[t  was  probably  8,  as  I  recall. 

Mr.  Brotsky:  You  weren't  addressing  anyone 
particularly  ? 

The  W^itness:  I  was  speaking  to  the  individual 
5vho  was  speaking  to  me,  I  don't  recall  the  name  of 
that  person. 

Q.  (By  Mr.  Ernst)  :  Was  that  person  appar- 
sntly  acting  as  spokesman  for  the  group? 

A.     Apparently  so. 

Q.  Now,  what  did  you  then  say  in  addition  to 
asking  him  whether  it  was  correct,  this  information 
that  they  had  been  [878]  refusing  to  work? 

A.  They  acknowledged  that  it  was  correct,  that 
they  did  not  intend  to  return  to  work  until  Mr. 
Jones  was  reinstated. 

Q.     What  did  you  then  say? 

A.  I  didn't  reply  to  that.  Someone  asked  me  the 
reason  for  Mr.  Jones'  discharge. 

Q.     Yes.    And  what  did  you  say  then? 
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A.  And  I  replied  that  the  reason  was  that  Mr. 
Jones  was  discharged  for  insubordination. 

Q.  Now,  do  you  recall  what  was  said  in  reply 
exactly  to  that  statement? 

A.  Someone  asked  me  what  I  actually  meant  by 
* 'insubordination."  I  told  them  that  Mr.  Jones  had 
been  instructed  by  the  chief  operator  to  practice  in 
order  to  bring  his  punching  speed  up  equal  to  what 
was  considered  the  slowest  speed  of  the  other  APO 
operators,  and  in  order  to  do  so  he  was  to  return 
to  the  Shanghai  circuit  and  practice  on  company 
time. 

Q.  Now,  did  you  tell  the  employees  anything 
about  their  work  at  that  time?  A.     I  did  not. 

Q.  Did  you  tell  them  that  they  were  fired  at  that 
time?  m 

A.  I  had  confirmed  that  previously,  and  I  again 
repeated  that  the  entire  group  -should  return  to  their' 
jobs. 

Q.  Now,  who  talked  to  jow  after  that,  do  vou  re- 
call? 

A.  Miss  Pottle,  as  I  recall,  took  the  fioor  at  that 
time.  [879] 

*  *  Vc 

Q.  (By  Mr.  Ernst) :  Well,  eventually  did  Miss 
Pottle  sto[)  talking  and  you  were  able  to  reply? 

A.     She  did. 

Q.  And  what  did  you  say  in  reply,  or  what  was 
the  general  [S80]  substance  of  her  objection? 

A.     The  general  substance  was  the  chief  operatoi-. 

Q.     All  right. 
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Mr.  Berke:      She  what? 

Trial  Examiner  Ruckel:     The  chief  operator. 

Q.  (By  Mr.  Ernst)  :  Now,  what  did  you  say  in 
reply  to  her  when  she  finished? 

A.  I  told  Miss  Pottle  that  we  were  not  there  for 
the  purpose  of  discussing  the  ability  or  the  character 
of  the  chief  operator,  we  were  there  purely  for  the 
purpose  of  determining  whether  or  not  they  were 
going  to  return  to  their  jobs. 

Q.  Who  do  you  mean  ''they  were  going  to  re- 
turn "  ?  A.     The  group  that  were  there. 

Q.     And  what  did  you  tell  them  then? 

A.  I  told  them  that  they  should  return  to  their 
jobs,  if  they  didn't  I  had  no  alternative  but  to  dis- 
charge them. 

Q.     And  did  they  then  return? 

A.     They  did  not. 

Q.  Now,  up  until  that  time  had  you  told  these 
people  that  they  were  fired? 

Mr.  Brotsky :     Just  a  moment. 

.Mr.  Berke :  The  witness  has  already  testified  that 
be  confirmed  the  firing,  one  of  the  first  things  he 
said,  because  one  of  the  first  questions  that  was  ad- 
dressed to  him,  if  Bash  had  fired  him,  he  said,  [881] 
''Yes." 

Trial  Examiner  Ruckel :  That  is  my  understand- 
ing of  it. 

Q.  (By  Mr.  Ernst) :  You  told  them  that  at  the 
opening  of  the  conversation,  is  that  correct? 

A.     I  did. 

Q.  Did  you  tell  them  that  again  prior  to  the 
time  Miss  Pottle  started  to  talk? 
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A.     As  I  recall,  I  told  thcin  twice  after  that  time. 
Q.     Once  before  Miss  Pottle  talked? 
A.     Yes. 

Q.  And  then  what  did  the  group  do? 

A.  Miss  Pottle,  I  believe 

Q.  What  did  the  group  do? 

A.  Oh,  the  group  left.  [882] 

*  -K-  ^ 

Q.     (By  Mr.  Ernst):     Now,  Mr.  McPherson,  I 
would  like  to  refer  you  to  General  Counsel's  Ex- 
Iiibit  10,  and  would  you  say  whether  that  form  of 
notice  was  sent  out  with  the  pay  checks  of  the  per-, 
sons  involved  in  this  proceeding?  A.     It  was.1 

Q.     When  was  that  form  prepared  ? 
A.     As  1  recall,  it  would  be  either  Monday  or 
Tuesday  of  the  following  week  after  the  discharge 
of  the  persons  involved. 

Q.     Did  you  make  any  reference  to  that  form 
when  you  talked  to  the  employees  that  were  in  the 
ante  room  in  your  office  and  by  the  telephone  op- 
erator at  5:1.')  on  Friday  afternoon,  the  21st? 
A.     I  did  Tiot. 

Q.     Now.  did  you  direct  tlie  computation  of  the 
pay  of  the  employees  involved  in  tliis  proceeding? 
A.     [  did. 

Q.     Did  Mr.  Jones  receive  a  check  for  his  pay? 
\.     Ves. 

Q.     Did  that  include  i)ay  for  the  work  that  he 
liad  done? 
Mr.   Brotsky:     Just  a  moment. 
Mr.  Berke:     What  is  the  relevancy? 
Trial  E.xaminer  RuHcel :     It  is  not  contended  that 
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he  did  [886]  not  get  the  pay  that  was  due  him? 

Mr.  Ernst:  I  think  it  is  extremely  material  and 
relevant,  Mr.  Examiner. 

Mr.  Berke:  We  don't  take  the  position  he  didn't 
get  his  pay  check,  on  the  contrary  he  got  it. 

Mr.  Ernst:  I  am  trying  to  go  into  the  differ- 
ences in  the  treatment  of  the  various  people  in- 
volved. 

Trial  Examiner  Ruckel:  Of  course,  he  didn't 
get  as  much  as  the  others,  he  didn't  v^ork  quite  as 
long,  did  he? 

Mr.  Ernst:     He  got  more  than  the  others. 

Trial  Examiner  Ruckel:  I  still  don't  see  the 
relevancy  of  it.  They  might  pay  him  tv^o  or  three 
months 

Mr.  Ernst:  Well,  Mr.  Examiner,  it  is  simply 
this:  Jones  was  paid  for  the  work  he  did,  he  re- 
ceived tw^o  weeks  salary  in  lieu  of  notice  and  re- 
ceived accrued  vacation  pay.  The  contract  with 
the  AC  A  that  was  kei)t  in  operation  by  virtue  of 
the  notices  that  were  shown  required  that  a  person 
who  was  discharged  should  receive  two  weeks  sal- 
ary or  two  weeks  notice.  Jones  got  it.  The  con- 
tract further  provided  that  any  person  who  was, 
that  is,  had  his  employment  tenninated  for  any  rea- 
son whatsoever,  or  who  quit  or  left  was  entitled 
to  accrued  vacation  ]iay. 

Trial  Examiner  Ruckel:  I  will  sustain  the  ob- 
jection, but  what  you  have  just  stated  to  me  may 
stand  as  an  offer  of  proof.  [887] 

Mr.  Ernst:     I   further  offer  to   prove   that   the 
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other  people  all  received  their  pay  for  the  work 
they  did,  plus  accrued  vacation.  [888] 

*  *  * 
Q.  {By  Mr.  Ernst):  Mr.  MePherson,  during 
the  course  of  the  picketing  by  \\\e  people  involved: 
in  this  proceeding  following  January  21st,  were  you 
present  at  a  meeting  in  which  Mr.  Barlow,  Secre- 
tary of  the  ACA,  Local  9,  was  discussing  with  the 
company  the  matter  of  the  picketing,  and  such 
things  ?  J 

Mr.  Berke:  Just  a  moment.  Objected  to  as  in- 
competent, irrelevant  and  immaterial. 

Trial  Examiner  Ruckel :  Well,  it  is  preliminary. 
He  may  answer. 

A.     I  was.  -* 

Q.  (By  Mr.  Ernst) :  Did  ihe  question  arise  then 
as  to  whether  the  ACA  was  the  choice  of  the  major- 
ity of  the  employees  in  the  unit? 

Mr.  Berke:  Just  a  moment.  Object  to  that  as 
l)eing  irrelevant.  [889] 

Trial  Examiner  Ruckel:  It  is  still  preliminary, 
I  take  it.   He  may  answer. 

Did  the  question  arise? 

A.     Yes. 

Q.     (By  Mr.  Ernst):     It  did? 

A.     Yes. 

Q.  Did  he  say  as  to  how  yow  could  determine 
wlH^thcr  they  did  represent  the  majority? 

Mr.    I^erke:     Is   that   to   be   answered   **yes 


or 
no''? 


i 
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Mr.  Ernst:     Yes. 

Q.  (By  Mr.  Ernst) :  Or  how  did  he  say  it,  if 
he  did? 

Trial  Examiner  Ruckel:  Well,  I  don't  know 
whether  you  are  getting  down  to  the  material  mat- 
ter or  not.   What  is  the  difference? 

Mr.  Ernst:  I  am  going  into  whether  the  ACA 
admitted  that — whether  or  not  it  represented  the 
majorit}^  to  be  determined  by  the  number  of  people 
on  the  picket  line  out  of  the  unit,  and  the  ACA  did 
not  have  a  majority  at  that  time. 

Mr.  Berke:  How  is  that  relevant  to  this  pro- 
ceeding ? 

Trial  Examiner  Ruckel :  It  is  not  contended  they 
had  a  majority;  in  fact,  it  seemed  to  show  that — I 
won't  say  what  I  was  going  to  say,  but  it  is  not  in 
issue,  whether  they  had  a  majority  or  not.  They 
might  have  had  a  very  small  minority;  the  issues 
would  be  the  same. 

Mr.  Ernst :  Well,  I  offer  to  prove  that  they  were 
not  [890]  the  choice  of  the  majority. 

Trial  Examiner  Ruckel :  It  is  not  contended  that 
they  were. 

Mr.  Berke:     This  isn't  an  ^'R"  proceeding. 

Mr.  Ernst:     Nothing  further. 

Trial  Examiner  Ruckel :  There  is  no  refusal  to 
liargain.    Sustain  an  ()l)joction  to  the  offer.  [891] 

*     -jt     * 

Q.  Did  Mr.  Bash  have  the  authority  to  recom- 
mend with  res})ect  to  hiring  and  firing? 
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A.     He  did. 

Q.     Did  he  have  the  authority  to  suspend  em- 
ployees? A.    He  did. 

Q.     On  the  occasion  that  4:00  to  mid  watch  asi 

sembled  in  the  lobby,  or  ante-room  to  your  office, 

you  immediately  confirmed  the  fact,  in  response  to 

a  question,  that  they  had  been  fired,  is  that  correct? 

A.     That  is  correct. 

Q.     That  was  before  Sylvia  Pottle,  or  any  of  thi 
others,  raised  the  issue  as  to  the  reason  for  Mr. 
Jones'  discharge,  is  that  correct?  A.     Correct. 

Q.  And  you  later  reaffirmed  that  discharge  twice 
during  the  period  that  the  group  were  in  that  ante- 
room ? 

A.  At  the  same  time  that  I  offered  their  jobs 
back  to  them,  yes. 

Q.  Yes,  but  prior  to  offering  their  jobs  back  to 
them  you  had  confirmed  their  discharge,  had  yon 
not?  A.     I  had.  [903] 

Q.  Now,  did  you  tell  the  group,  or  anyone  in  the 
group  that  they  would  get  their  checks  in  the  mail  ? 

A.     I  did.  [904] 

*  *  4f 

Q.  (By  Mr.  Brotsky) :  Well,  you  had  had  a 
policy,  that  is  the  company,  of  discussing  grievances 
prior  to  Novembc^r  fJtli  witli  a  shop  committee,  had 
you  not? 

A.     Tliat  is  correct. 

Q.     And  after  November  (it]i  tliat  ]u)]U'y  (^liangcd  ! 
A.     Correct. 
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Q.  However,  you  did  both  before  and  after  that 
time  discuss  grievances  and  other  matters  individ- 
ually with  emi^loyees,  isn't  that  so? 

Trial  Examiner  Ruckel:  In  the  presence  of  a 
representative. 

Q.  (By  Mr.  Brotsky) :  Yes,  in  the  presence  of 
a  representative  or  alone? 

A.  No.  The  thing  is  in  one  case  they  asked  for 
a  representative,  and  he  said  a  representative  could 
come  along. 

Trial  Examiner  Ruckel:     That  is  right. 

Q.     (By  Mr.  Brotsky):     Is  that  right? 

A.     That  is  correct. 

Q.  And  you  had  posted  no  bulletin  or  notice  on 
the  company  [905]  bulletin  board  prior  to  January 
1st  to  the  effect  that  you  would  not  see  an  indi- 
vidual with  his  representative  at  that  time,  had  you  ? 

Mr.  Ernst :  I  object  to  that  as  irrelevant,  whether 
they  put  that  particular  notice  up  there  or  not. 

Trial  Examiner  Ruckel:     He  may  answ^er. 

Mr.  Brotsky:     It  goes  to  the  question  of  policy. 

The  Witness :    May  I  have  that  repeated,  please  ? 

Trial  Examiner  Ruckel :    Read  the  question  back. 

A.     I  had  posted  no  notice  to  that  effect. 

Q.  (By  Mr.  Brotsky) :  To  your  knowledge,  was 
any  such  notice  posted  by  any  company  official  ? 

A.  To  the  eft'ect  that  I  would  not  see  an  indi- 
vidual? 

Q.     That  is  correct. 

A.     The   notice    of   November   6th,   as   I    recall, 
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makes  reference  to  grievances  being  limited  to  one 

person. 

Q.  Tlien  there  was  no  change  in  that  particular 
policy  other  than  allowing  a  person  to  have  a  rep- 
resentative, is  that  correct? 

A.     That  is  correct.  [906] 

*     *     * 

Q.  (By  Mr.  Brotsky) :  Now  when  you  were 
talking  to  the  group  at  5:15  did  you  direct  your 
remarks  particularly  to  an  individual  throughout 
the  conversation? 

A.  I  did,  and  that  individual  appeared  to  be  the 
spokesman  of  the  group  at  the  time. 

Q.  And  were  there  comments  made  by  other 
members  of  the  group? 

A.  As  I  recall,  there  were  comments  made 
among  themselves.  They  weren't  loud  enough  for 
me  to  overhear. 

Q.  Would  you  say  the  situation  was  pretty  con- 
fused, excited,  the  people  were  excited,  the  situation 
was  confusing? 

A.  To  the  l^est  of  my  recollection,  there  was  one 
lady  only  that  was  really  confused. 

Mr.  Brotsky:     That  is  all  I  have. 

Trial  Examiner  Ruckel :  Any  further  questions, 
Mr.  Ernst  ? 

Mr.  Ernst:  1  will  try  to  make  it  extremely 
quick.  [910] 
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Redirect  Examination 
By  Mr.  Ernst: 


*     *     * 


Q.  (By  Trial  Examiner  Ruckel) :  Now,  at  the 
conference  with  Mr.  Andersen  and  General  Boat- 
wright,  at  which  the  Jones  matter  [922]  was  dis- 
cussed, was  there  any  discussion  there  as  to  the 
possible  activity  of  the  other  employees  of  such  a 
nature  as  subsequently  materialized? 

A.     No,  sir. 

Q.  The  possibility  of  the  others  refusing  to  work 
or  protesting  Jones  ^  discharge  and  what  policy  the 
company  should  take  was  not  discussed? 

A.     No,  sir;  it  was  not. 

Q.  It  was  not  until  Mr.  Bash  had  called  you 
with  respect  to  the  evening  shift? 

A.     That  is  correct,  approximately  4:20. 

Q.  That  you  then  had  another  conference  with 
Mr.  Andersen/  A.     Yes,  sir. 

Trial  Examiner  Ruckel :     Further  questions  ? 

Recross-Examination 
By  Mr.  Berke: 

Q.  Was  there  a  discussion  on  the  occasion  that 
you  and  General  Boatwright  talked  to  Mr.  Ander- 
sen about  what  the  Union  might  do  with  respect 
to  the  action  you  might  take  against  Mr.  Jones? 

A.  You  are  now  talking  about  the  one  in  the 
morning  up  in  Mr.  Andersen ^s  office/ 

(^     That  is  right. 

A.     There  was  no  discussion,  no,  sir.  [923] 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

NATIONAL  LABOR  RELATIONS  BOARD, 

Petitioner, 


vs. 


GLOBE  WIRELESS,  LTD., 


Respondent. 


CERTIFICATE  OF  THE  NATIONAL  LABOR 
RELATIONS  BOARD 

The  National  Labor  Relations  Board,  by  its  Exec- 
utive Secretary,  duly  authorized  by  Section  203.87, 
Rules  and  Regulations  of  the  National  Labor  Rela- 
tions Board— Series  5,  as  amended    (redesignated 
Section  102.87,  14  F.  R.  78),  hereby  certifies  that 
the  documents  annexed  hereto  constitute  a  full  and 
accurate  transcript  of  the  entire  record  of  a  pro- 
ceeding had  before  said  Board,   entitled   ^^In   the 
Matter  of  Globe  Wireless,  Ltd.,  and  Lorraine  E. 
Conger,    Lillie    I.    Friend,    Paul    Guerrero,    John 
Gyurcsik,  Albcn-t  E.  Hinde,  Charles  A.  Jones,  Vii-- 
ginia    Ki^lso,    Violet    A.    Leach,    Jesse    E.    McLin, 
Homer  K.  Mulligan,  Rudolph  W.  Niemi,  Malcolni 
G.    Parks,    Louis    7\'iia,    Sylvia    Pottle,    Bruce    E. 
Risley,   Geoi-ge   J.    Hoseugreu,   David   E.    Sheaffer, 
Pauline  Smith,   \a^^\w  T.  Wheeler,  Viola  H.  Wil- 
liams, Individuals,''  the  same  beiu.ix  known  as  Case 
No.  20-CA-193,  bc^foic  said  Board,  such  transcrij)t 
including-  the  pleadiims  i\m\  fr^stimony  and  ovidcncM^ 
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upon  which  the  order  of  the  Board  in  said  proceed- 
ing was  entered,  and  including  also  the  findings  and 
order  of  the  Board. 

Fully  enumerated,  said  documents  attached  hereto 
are  as  follows: 

(1)  Order  designating  Horace  A.  Ruckel  Trial 
Examiner  for  the  National  Labor  Relations  Board, 
dated  July  26,  1949, 

(2)  Stenographic  transcript  of  testimony  taken 
before  Trial  Examiner  Ruckel  on  July  26,  27,  28, 
29,  and  30,  1949,  together  with  all  exhibits  intro- 
duced in  evidence. 

(3)  Respondent's  telegram,  dated  August  8, 
1949,  requesting  extension  of  time  for  filing  brief 
with  the  Trial  Examiner. 

(4)  Copy  of  Acting  Chief  Trial  Examiner's  tele- 
gram, dated  August  9,  1949,  granting  all  parties 
extension  of  time  for  filing  briefs. 

(5)  Respondent's  telegram,  dated  September  3, 
1949,  requesting  further  extension  of  time  for  filing 
brief  with  the  Trial  Examiner. 

(6)  Copy  of  Chief  Trial  Examiner's  telegram, 
dated  September  7,  1949,  granting  all  parties  fur- 
ther extension  of  time  for  filing  briefs. 

(7)  Respondent's  proposed  findings  of  fact  and 
conclusions  of  law,  dated  September  16,  1949. 

(8)  Copy  of  Trial  Examiner  Ruckel 's  Interme- 
diate Report,  dated  Octol)er  28,  1949  (ami(  xed  to 
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item  27  hereof);  order  transferring  case  to  the 
Board,  dated  October  28,  1949,  together  with  affi- 
davit of  service  and  United  States  Post  Office  re- 
turn receipts  thereof. 

(9)  Charging  Parties'  request  for  oral  argu- 
ment, dated  November  7,  1949.  (Denied  in  Board's 
Decision  and  Order  dated  March  20,  1950,  page  1.) 

(10)  Regional  Director's  telegram,  dated  No- 
vember 16,  1949,  requesting  extension  of  time  for 
filing  exceptions  and  brief. 

(11)  Charging  Parties'  telegram,  dated  Novem- 
ber 16,  1949,  requesting  extension  of  time  for  filing 
exceptions  to  the  Intermediate  Report. 

(12)  Copy  of  Board's  telegram,  dated  November 
17,  1949,  granting  all  parties  extension  of  time  for 
filing  exceptions  and  briefs. 

(13)  Charging  Parties'  motion  to  augment  rec- 
ord, dated  November  22,  1949.  (Granted;  see 
Board's  Decision  and  Order,  dated  March  20,  1950, 
page  1,  footnote  1.) 

(14)  Respondent's  opposition  to  motion  to  aug- 
ment record,  received  December  8,  1949.  (See  foot- 
note 1,  page  1,  of  the  Board's  Decision  and  Order, 
dated  March  20,  1950.) 

(15)  Charging  l>arties'  telegram,  dated  Decem- 
ber 8,  1949,  requesting  further  extension  of  tim(<  foi- 
filing  exceptions  and  brief  pending  disi)()siti..ti  l.y 
Board  of  motion  to  augment  record. 

(16)  General  Counsel's  telegram,  dated  Decern- 
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'» ber  9,  1949,  requesting  further  extension  of  time  for 
filing  exceptions  and  brief. 

y  (17)  Copies  of  Board's  telegrams,  dated  Decem- 
ber 9,  1949,  denying  requests  for  further  extension 
of  time  for  filing  exceptions  and  briefs. 

(18)  Regional  Director's  telegram,  dated  De- 
cember 12,  1949,  granting  all  parties  still  further 
extension  of  time  for  filing  briefs. 

(19)  Copy  of  Board's  telegram,  dated  Decem- 
ber 12,  1949,  granting  all  parties  still  further  ex- 
tension of  time  for  filing  briefs. 

(20)  General  Counsel's  exceptions  to  the  Inter- 
mediate Report,  received  December  12,  1949,  to- 
gether with  affidavit  of  service  and  United  States 
Post  Office  return  receipts  thereof. 

(21)  Respondent's  exceptions  to  the  Interme- 
diate Report,  received  December  13,  1949. 

(22)  Charging  Parties'  exceptions  to  the  Inter- 
mediate Report,  received  December  13,  1949. 

(23)  Respondent's  telegram,  dated  December  30, 

1949,  requesting  time  within  which  to  file  a  reply 
])rief. 

(24)  Copy  of  Board's  telegram,  dated  January 
3,  1950,  advising  all  parties  that  Respondent  was 
grant(?d  permission  to  file  a  reply  brief. 

(25)  Respondent's  telegram,  dated  January  10, 

1950,  requesting  extension  of  time  for  filing  reply 
brief. 
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(26)  Copy  of  Board's  telegram,  dated  January 
11,  1950,  granting  Respondent  extension  of  time  for 
filing  reply  brief. 

(27)  Copy  of  Decision  and  Order  issued  by  the 
National  Labor  Relations  Board  on  March  20,  1950, 
with  Intermediate  Rejjort  amiexed,  together  with 
affidavit  of  service  and  United  States  Post  Office 
return  receipts  thereof. 

In  Testimony  Whereof,  the  Executive  Secretary 
of  the  National  Labor  Relations  Board,  being  there-, 
unto  duly  authorized  as  aforesaid,  has  hereunto  se 
his  hand  and  affixed  the  seal  of  the  National  Laboi 
Relations  Board  in  the  city  of  Washington,  Districi 
of  Columbia,  this  3rd  day  of  November,  1950. 

[Seal]        /s/  FRANK  M.  KLEILER, 

Executive  Secretar}^ 

NATIONAL  LABOR 
RELATIONS  BOARD. 


[Endorsed]  :  No.  12736.  United  States  Court  oi 
Appeals  for  the  Ninth  Circuit.  National  Labor  Re- 
lations Board,  Petitioner,  vs.  Globe  Wireless,  Ltd., 
Respondent.  Transcript  of  Record.  Petition  for 
Enforcement  of  an  Order  of  the  National  Labor  Re- 
lations Board. 

Filed  November  10,  1950. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Ap])eals  for  th(i 
Ninth  Circuit. 
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[Title  of  Court  of  Appeals  and  Cause.] 

STATEMENT  OP  POINTS  ON  WHICH  PETI- 
TIONER INTENDS  TO  RELY,  PILED 
PURSUANT  TO  RULE  19  (6) 

In  this  proceeding,  petitioner.  National  Labor  Re- 
lations Board,  hereinafter  called  the  Board,  will 
urge  and  rely  on  the  following  points : 

1.  Substantial  evidence  supports  the  Board's 
finding  that  respondent  discharged  19  employees 
for  engaging  in  a  strike. 

2.  The  Board's  conclusion  that  respondent  by 
these  discharges  violated  Section  8  (a)  (1)  and  (3) 
of  the  National  Labor  Relations  Act,  as  amended, 
is  valid  and  proper. 

3.  Substantial  evidence  supports  the  Board's 
finding  that  respondent  through  a  supervisory  em- 
ployee made  threatening  and  coercive  anti-union 
statements  to  several  employees. 

4.  The  Board's  conclusion  that  respondent  )>v 
these  statements  violated  Section  8  (a)  (1)  of  the 
Act  is  valid  and  proper. 

5.  The  Board's  procedure  in  alleging  and  in 
proving  the  aforesaid  violations  of  Section  8  (a) 
(1)  and  (3)  of  the  Act  was  authorized  by  the  Ad; 
and  was  valid  and  proper. 
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6.     The  Board's  order  is  in  all  respects  valid  and 
proper. 

/s/  A.  NORMAN  SOMERS, 
Assistant  General  Counsel,  National  Labor  Relations 
Board. 

Washington,  D.  C,  November  6,  1950. 
[Endorsed] :     Filed  Nov.  10,  1950. 


[Title  of  Court  of  Appeals  and  Cause.] 

PETITION  FOR  ENFORCEMENT  OF  A: 
ORDER  OF  THE  NATIONAL  LABOR  RE- 
LATIONS  BOARD 

To  the  Honorable,  the  Judges  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit : 

The  National  Labor  Relations  Board,  pursuant  t( 
the  National  Labor  Relations  Act,  as  amended  (61 
Stat.  136,  29  U.S.C,  Supp.  Ill,  Sees.  151,  et  seq.), 
hereinafter  called  the  Act,  respectfully  petitions  this 
(^ourt  for  the  enforcement  of  its  order  against  Re- 
spondent, Globe  Wireless,  Ltd.,  San  Francisco,  Cali- 
fornia, its  officers,  agents,  successors,  and  assigns. 
The  proceeding  resulting  in  said  order  is  known 
upon  the  records  of  the  Board  as  **In  the  Matter 
of  (llobe  Wireless,  Ltd.  and  Lorraine  E.  Conger, 
Lillie  J.  Friend,  Paul  Guerrero,  John  Gyurosik, 
Albert  E.  Hinde,  Charles  A.  Jones,  Virginia.  Kelso, 
Violet  A.  Leach,  Jesse  E.  McLin,  Homer  E.  Mulli- 
gan, Rudolph  W.  Niemi,  Malcohn  G.  Parks,  Louis 
I^ena,   Sylvia    Pottle,   Bruce   E.   Risley,   George  J. 
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•Rosengren,  David  E.  Sheaffer,  Pauline  Smith,  Leslie 
T.  Wheeler,  Viola  H.  Williams,  Individuals,  Case 
No.  20-CA.193." 

In  support  of  this  petition  the  Board  respectfully 
shows : 

(1)  Respondent  is  a  Nevada  corporation  en- 
gaged in  business  in  the  State  of  California,  within 
this  judicial  circuit  where  the  unfair  labor  practices 
occurred.  This  Court  therefore  has  jurisdiction  of 
this  petition  by  virtue  of  Section  10  (e)  of  the  Na- 
tional Labor  Relations  Act,  as  amended. 

(2)  Upon  all  proceedings  had  in  said  matter  be- 
fore the  Board,  as  more  fully  shown  by  the  entire 
record  thereof  certified  by  the  Board  and  filed  with 
this  Court  herein,  to  which  reference  is  hereby  made, 
the  Board  on  March  20,  1950,  duly  stated  its  find- 
ings of  fact  and  conclusions  of  law,  and  issued  an 
order  directed  to  the  Respondent,  its  officers,  agents, 
successors,  and  assigns.  So  much  of  the  aforesaid 
order  as  relates  to  this  proceeding  provides  as  fol- 
lows: 

Order 

Upon  the  entire  record  in  this  case,  and  pursuant 
to  Section  10  (c)  of  the  National  Labor  Relations 
Act,  as  amended,  the  Board  hereby  orders  that  the 
Respondent  Globe  Wireless,  Ltd.,  San  Francisco, 
California,  its  officers,  agents,  successors,  and  as- 
signs shall : 

1.     Cease  and  desist  from: 

(a)     Discouraging   membership   in    labor   organ- 
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izations  of  its  employees  by  discharging  or  refusing 
to  reinstate  or  in  any  other  manner  discriminating 
against  them  in  regard  to  their  hire  or  tenure  of  em- 
ployment or  any  term  or  condition  of  their  employ- 
ment ; 

(b)  In  any  other  manner  interfering  with,  re- 
straining, or  coercing  its  employees  in  the  exercise 
of  the  right  to  self -organization,  to  form,  join,  or 
assist  any  labor  organization,  to  bargain  collectively 
through  representatives  of  their  own  choosing,  and 
to  engage  in  concerted  activities  for  the  purposes  of, 
collective  bargaining  or  other  mutual  aid  or  protec- 
tion, and  to  refrain  from  any  or  all  of  such  activities 
except  to  the  extent  that  such  right  may  be  affected 
by  an  agreement  requiring  membership  in  a  labor 
organization  as  a  condition  of  employment,  as 
authorized  in  Section  8  (a)  (3)  of  the  Act. 

2.  Take  the  following  affirmative  action  which 
the  Board  finds  will  effectuate  the  policies  of  the 
Act: 

(a)  Offer  to  the  employees  named  in  Appendix 
A,  attached  hereto,  immediate  and  full  reinstate- 
ment to  their  former  or  substantially  equivalent 
positions,^'^  and  make  them  whole  for  any  loss  of 


•^"Tn  accordance^  with  the  Board's  consistent  inter- 
pretation of  th(^  term,  the  expression  ** former  or 
sul)stan1ially  equivalent  position''  is  intended  to 
mean  "former  position  wherever  possible,  but  if 
such  position  is  no  longer  in  existence,  then  to  a 
substantially  (equivalent  position."'  See  The  Chase 
National  I^ank  of  the  (Jitv  of  New  Yoi'k.  S,ni  Juan, 
Puerto  Rico  Branch,  65  NLRB  827. 
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wages  suffered  as  a  result  of  the  discrimination 
against  tliem,  in  the  matter  described  in  the  section 
above-entitled  The  Remedy; 

(b)  Post  immediately  at  its  office  and  place  of 
business  in  San  Francisco,  California,  copies  of  the 
notice  attached  hereto  and  marked  Appendix  A.39 
Copies  of  said  notice  to  be  furnished  by  the  Regional 
Director  for  the  Twentieth  Region,  shall,  after  being 
duly  signed  by  Respondent's  representative  be 
posted  by  Respondent  immediately  upon  receipt 
thereof  and  maintained  by  it  for  sixty  (60)  consecu- 
tive days  in  conspicuous  places  including  all  places 
where  notices  to  employees  are  customarily  posted. 
Reasonable  steps  shall  be  taken  by  Respondent  to 
insure  that  said  notices  are  not  altered,  defaced,  or 
covered  by  any  other  material ; 

(c)  Notify  the  Regional  Director  for  the  Twen- 
tieth Region  in  writing,  within  twenty  (20)  days 
from  the  date  of  receipt  of  this  Order  what  steps 
Respondent  has  taken  to  comply  herewith. 

(3)  On  March  20, 1950,  the  Board's  Decision  and 
Order  was  served  upoii  Respondent  by  sending  a 
copy  thereof  postpaid,  bearing  Government  frank, 
by  registered  mail,  to  Respondent's  counsel. 

(4)  Pursuant  to  Section  10(e)  of  the  National 
Labor  Relations  Act,  as  amended,  the  Board  is  cer- 

39In  the  event  that  this  Order  is  enforced  by  a 
decree  of  a  Court  of  Appeals,  there  shall  be  inserted 
before  the  words,  '*A  Decision  and  Order"  the 
words,  '*A  Decree  of  the  United  States  Court  of 
Appeals  Enforcing." 
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tifying  and  filing  with  this  Court  a  transcript  of  the 
entire  record  of  the  proceeding  before  the  Board, 
including  the  pleadings,  testimony  and  evidence, 
findings  of  fact,  conclusions  of  law,  and  order  of 
the  Board. 

Wherefore,  the  Board  prays  this  Honorable  Court 
that  it  cause  notice  of  the  filing  of  this  petition  and 
transcript  to  be  served  upon  Respondent  and  that 
this  Court  take  jurisdiction  of  the  proceeding  and 
of  the  questions  determined  therein  and  make  and 
enter  upon  the  pleadings,  testimony  and  evidence, 
and  the  proceedings  set  forth  in  the  transcript  and 
upon  so  much  of  the  order  made  thereupon  as  set 
forth  in  paragraph  (2)  hereof,  a  decree  enforcing 
in  whole  said  order  of  the  Board,  and  requiring 
Respondent,  its  officers,  agents,  successors,  and 
assigns  to  comply  therewith. 

NATIONAL  LABOR 
RELATIONS  BOARD, 

By  /s/  A.  NORMAN  SOMERS, 

Assistant  General  Counsel. 

Dated  at  Washington,  D.  C,  this  6th  day  of  No- 
vember, 1950. 

Appendix  A 

Notice  to  All  Employees 

Pursuant  to  a  Decision  and  Order  of  the  National 
Labor  Relations  Board,  and  in  ordei*  to  effectuate 
the  policies  of  the  National  Labor  Relations  Act, 
we  hereby  notify  our  employees  that: 
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We  Will  Not  interfere  with,  restrain,  or  coerce 
our  employees  in  the  exercise  of  their  right  to  self- 
organization,  to  form,  join  or  assist  any  labor  or- 
ganization, to  bargain  collectively  through  represen- 
tatives of  their  own  choosing,  and  to  engage  in 
concerted  activities  for  the  purposes  of  collective 
bargaining  or  other  mutual  aid  or  protection,  or  to 
refrain  from  any  or  all  of  such  activities  except  to 
the  extent  that  such  right  may  be  affected  by  an 
agreement  requiring  membership  in  a  labor  organ- 
ization as  a  condition  of  employment,  as  authorized 
by  Section  8  (a)  (3)  of  the  amended  Act. 

We  Will  Offer  to  the  employees  named  below 
immediate  and  full  reinstatement  to  their  former 
or  substantially  equivalent  positions  without  preju- 
dice to  any  seniority  or  other  rights  and  privileges 
previously  enjoyed,  and  make  them  whole  for  any 
loss  of  pay  suffered  as  a  result  of  the  discrimina- 
tion against  them,  as  set  forth  in  the  Decision  and 
Order : 

Lorraine  E.  Conger  Malcolm  G.  Parks 

Lillie  I.  Friend  Louis  Pena 

Paul  Guerrero  Sylvia  Pottle 

John  Gyurcsik  Bruce  E.  Risley 

Albert  E.  Hinde  George  J.  Rosengren 

Virginia  Kelso  David  E.  Sheaffer 

Violet  A.  Leach  Pauline  Smith 

Jesse  E.  McLin  Leslie  T.  Wheeler 

Homer  E.  Mulligan  Viola  H.  W^illiams 

Rudolph  W.  Niemi 

All  our  employees  are  free  to  become  or  remain 
members  of  the  above-named  union   or  anv  other 
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labor  organization  except  to  the  extent  that  this 
right  may  be  affected  by  an  agreement  in  con- 
formity with  Section  8  (a)  (3)  of  the  amended 
Act.  We  will  not  discriminate  in  regard  to  hire 
or  tenure  of  employment  or  any  term  or  condition 
of  employment  against  any  employee  because  of 
membership  in  or  activity  on  behalf  of  any  such 
labor  organization. 

Dated  

GLOBE   WIRELESS,  LTD., 
(Employer) 

By  

(Representative)  (Title) 

This  notice  must  remain  posted  for  60  days  from 
the  date  hereof,  and  must  not  be  altered,  defaced,  or 
covered  by  any  other  material. 

[Endorsed]:     Piled  Nov.  10,  1950. 


W 


[Title  of  Court  of  Appeals  and  Cause.] 

ORDER  TO  SHOW  CAUSE 

The  President  of  the  United  States  of  America 

To:     Globe  Wireless,  Ltd.,  141  Battery  Street,  San 
Francisco,  California. 

Greeting : 

Pursuant  to  the  provisions   of   Subdivision    (e) 
of  Section  IfiO.  U.S.C.A.  Title  29  (National  Labor 
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.delations  Board  Act,  Section  10(e)),  you  and  each 
!  of  you  are  hereby  notified  tliat  on  the  10th  day  of 
-November,  1950,  a  petition  of  the  National  Labor 
jEelations  Board  for  enforcement  of  its  order  en- 
]  tared  on  March  20,  1950,  in  a  proceeding  known 
,upon  the  records  of  the  said  Board  as  '^In  the 
';  Matter  of  Globe  Wireless,  Ltd.,  and  Lorraine  E. 
Conger,  et  al.,  individuals.   Case  No.   20-CA-193," 
and  for  entry  of  a  decree  by  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  was  filed 
in  the  said  United  States  Court  of  Appeals  for  the 
Ninth  Circuit,  copy  of  which  said  petition  is  at- 
tached hereto. 

You  are  also  notified  to  appear  and  move  upon, 
answer  or  plead  to  said  petition  within  ten  days 
from  date  of  the  service  hereof,  or  in  default  of 
such  action  the  said  Court  of  Appeals  for  the  Ninth 
Circuit  will  enter  such  decree  as  it  deems  just  and 
proper  in  the  premises. 

Witness,  the  Honorable  Fred  M.  Vinson,  Chief 
Justice  of  the  United  States,  this  10th  day  of  No- 
vember in  the  year  of  our  Lord  one  thousand,  nine 
hundred  and  fifty. 

[Seal]        /s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 

Marshal 's  Return  on  Service  attached. 
[Endorsed]  :     Filed  Nov.  15,  1950. 
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[Title  of  Court  of  Appeals  and  Cause.] 

NOTICE  OF  MOTION 
To:  National    Labor  Relations   Board,    Petitioner, 
and  A.  Norman  Somers,  Esq.,  Assistant  General 
Counsel,  National  Labor  Relations  Board,  Its 
Attorney : 

You  and  each  of  you  will  please  take  notice  thatj 
on  the  8th  day  of  January,  1951,  at  the  hour  of  10:0( 
o'clock  a.m.,  or  as  soon  thereafter  as  the  parties 
can   be   heard.   Globe   Wireless,   Ltd.,   Respondeni- 
above  named,  will  move  the  above-entitled  Court  at] 
Its  courtroom  in  the  Post  Office  Building,  7th  andi 
:Hission  Streets,  San  Francisco,  California,  for  an 
Order  Granting  Leave  to  Adduce  Additional  Evi- 
dence. 

Said  motion  will  be  based  upon  this  Notice    the 
Motion  attached  hereto,  the  Affidavit  attached  hereto 
Section  10(e)  of  the  National  Labor  Relations  Act' 
as  amended,  and  the  records,  papers  and  files  in  this 
proceeding. 

Dated:     San  Francisco,  December  10,  19.50. 

/s/  GREGORY  A.  HARRISON. 

/s/  RICHARD  ERNST, 

BROBECK,  PHEGER  & 
HARRISON, 

Counsoi  for  Respondent. 
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[Title  of  Court  of  Appeals  and  Cause.] 

MOTION  FOR  LEAVE  TO  ADDUCE 
ADDITIONAL  TESTIMONY 

Comes  now  Globe  Wireless,  Ltd.,  Respondent  in 
the  above-entitled  proceeding,  and  respectfully 
moves  the  Court  for  an  Order  Granting  Leave  to 
Produce  Additional  Evidence. 

Facts 

This  is  a  proceeding  to  enforce  an  Order  of  the 
National  Labor  Relations  Board.  The  Order  was 
issued  after  hearing  based  upon  unfair  labor  prac- 
tice charges  filed  with  the  petitioner.  The  charges 
were  against  Respondent,  which  is  engaged  in  the 
public  utility  busines-s  of  a  common  carrier  of 
interstate  and  foreign  radio  messages  for  hire,  with 
offices  in  San  Francisco,  New  York,  Honolulu, 
Manila  and  Shanghai.  The  twenty  individuals  in- 
volved in  the  charge  were  employed  by  Respondent 
in  transmitting  such  radio  messages  between  San 
Francisco,  New  York,  Honolulu,  Manila  and 
Shanghai.  The  order  directed  that  nineteen  of  the 
twenty  individuals  involved  in  the  charges  should 
be  offered  rein-statement  and  each  of  them  made 
whole  for  any  loss  of  wages  between  his  abandon- 
ment of  the  strike  and  the  time  when  he  is  offered 
a  reinstatement  to  his  former  or  substantially 
equivalent  position  by  Respondent. 

Respondent,  on  January  21,  1949,  discharged  one 
of  its  employees,  Charles  Jones.    The  Board  found 


1l 
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that    this    discharge    was    lawful,    stating,    "Jones 
admitted  having  flatly  refused  to  perform  certain 
tasks  assigned  him  during  his  working  time."   The 
discharge  of  Jones  led  to  a  refusal  of  other  em- 
ployees to  perform  their  work  until  such  time  as 
Jones  was  reemployed.   The  Board  held,  "The  trial 
examiner  correctly  found  that  as  the  strike  was  in 
protest  against  a  lawful  discharge,  it  was  an  eco- 
nomic strike  and  the  Respondent  was  free  to  replace 
such  strikers  at  any  time  prior  to  their  unconditiona 
request  for  reinstatement."    The  Board  conclude^ 
however,   that   the   nineteen   persons    (other   than 
Jones)  involved  in  the  proceeding  had  been  "dis- 
charged" by  Respondent,  and  therefore  Respondent 
had  engaged  in  an  unfair  labor  practice.    The  trial 
examiner  had  concluded  the  Respondent's  actions 
with  respect  to  the  strikers  did  not  constitute  anv 
discrimination  in  regard  to  hire  or  tenure  of  em- 
ployment and  was  not  otherwise  an  unfair  labor 
practice,  stating,  "It  is  clear  that  any  or  all  of 
them  could  have  had  their  jobs  back  at  any  time 
before  they  were  filled  by  new  employees."    The 
Board  reached  a  contrary  conclusion,  stating,  "As 
the  Respondent  did  not  attempt  to  settle  the  strike 
or  solicit  the  return  of  the  strikers,  we  find  no  basis 
fin-  concluding,  as  did  the  trial  examiner,  that  'any 
or  all  of  them  could  have  had  their  jobs  back  at  anv 
time  before  they  were  filled  by  new  employees  '  " 
The  foregoing  facts  are  clearly  set  forth  in  the 
decision   of  the   Board   and   attached   intermediate 
report  of  the  trial  examiner. 
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<  During  the  course  of  the  proceedings  before  the 
-Board  Respondent  was  denied  the  opportunity  to 
kliscover  and  to  introduce  evidence.  Thus  Respond- 
^ent  filed  (in  accordance  with  the  rules  and  regula- 
tions of  the  Board  and  Section  11(1)  of  the  National 
I  Labor  Relations  Act  and  Section  5(c)  of  the  Ad- 
- ministrative  Procedure  Act),  its  motion  for  sub- 
poenas to  take  depositions  before  trial  of  the  twenty 
'  persons  involved  in  the  proceeding ;  Respondent  was 
denied  subpoenas  and  the  opportunity  to  take 
depositions.  The  trial  examiner  upon  motion,  struck 
the  6th,  7th,  8th  and  9th  defenses  of  Respondent's 
answer  and  Respondent  was  not  permitted  to  intro- 
duce evidence  with  respect  to  the  defenses;  there- 
after the  Board  reached  conclusions  contrary  to  the 
allegeations  of  such  defenses.  The  trial  examiner, 
on  numerous  occasions,  sustained  objections  to  Re- 
spondent's attempts  to  introduce  evidence  as  to  a 
number  of  issues ;  thereafter  findings  with  respect  to 
such  issues  were  made  by  the  Board  in  its  decision 
overruling  the  trial  examiner.  In  the  trial  of  the 
case  before  the  trial  examiner,  there  was  not  a  full 
submission  of  facts  as  to  whether  the  jobs  of  the 
nineteen  persons  involved,  other  than  Jones,  were 
available  to  them  at  any  time,  whether  the  strike 
had  or  had  not  been  abandoned  and  whether  or  not 
Respondent  had  ever  failed  or  refused  to  return  the 
nineteen  strikers  to  their  jobs,  either  before  or  after 
they  had  been  replaced  by  new  permanent  em- 
ployees; the  Board,  nevertheless,  based  its  order 
upon  assumptions  with  respect  to  these  issues. 
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A  more  complete  statement  of  the  facts  with 
respect  to  each  of  these  will  appear  below  in  connec- 
tion with  our  statement  of  the  objects  of  the  motion. 

The  Objects  of  the  Motion  and  the  Basis  Thereof 
We  shall  hereafter  state  the  general  nature  of  the 
evidence  that  we  ask  leave  to  adduce,  the  materiality 
of  that  evidence  and  the  ground  for  the  failure  ti 
adduce  such  evidence  before  the  trial  examiner. 

1.     Evidence  excluded  but  relating  to  findings  o: 
the  Board : 

(a)     The  trial  examiner  concluded  that  Respond- 
ent was  under  no  obligation  to  reinstate  any  of  the 
strikers.    He  found  that  the  strikers  were  engaged 
in  an  economic  strike  and  continued,  "It  is  clear 
that  any  or  aJl  of  them  could  have  had  their  jobs 
back  at  any  time  before  they  were  filled  bv  new 
employees.    It  is  not  in  dispute  that  the  strike  is 
still  in  effect,  that  there  has  been  no  request  for 
reinstatement   following   the   strike,   and   that   Re- 
spondent has  filled  the  strikers'  jobs  with  other  and 
permanent  employees.   In  these  circumstances,  and 
under  familiar  decisions  of  the  Board,  Respondent 
is  not  obligated  now  to  reinstate  these  strikers  " 
(Tr.  Ex.  Rep.,  p.  7,  11.  54-57,  p.  8,  11.   i.;{).    The 
Board,    however,    reached    a    contrary    conclusion 
stating,   "As   the   Respondent   did   not   attempt   to 
settle  the  strike  or  solicit  the  return  of  the  strikei-s, 
we  find  no  basis  for  concluding,  as  did  Uw  'I'rial 
Examiner,  that  'any  or  all  ,.f  them  coul.i  l.av,.  h-u\ 
tlieir  jobs  baH<  at  any  time  b,.f,„.,.  thcv  w.-re  filled 
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by  new  employee.'  "  (B.D.  &  O.  p.  4,  n.  15.)  Based 
on  this  finding  that  the  strikers'  jobs  were  not  avail- 
able to  them  when  they  were  replaced,  the  Board 
directed  reinstatement  of  the  strikers. 

The  trial  examiner  struck  Respondent's  defenses 
7,  8  and  9,  which  deny  any  obligation  to  reinstate 
the  strikers  (Tr.  24-28).  This  ruling  was  sustained 
by  the  Board  over  the  exception  of  Respondent 
(Exception  III,  2). 

There  is  no  evidence  in  the  record  supporting  the 
Board's  statement  that  Respondent  did  not  attempt 
to  settle  the  strike  and  did  not  solicit  the  return  of 
the  strikers.  Neither  is  there  any  evidence  in  the 
record  that  the  strikers  ever  wished  to  return  to 
work  except  on  the  condition  that  Jones  would  be 
returned  with  them. 

Respondent  therefore  asks  this  Court  to  order  the 
Board  to  take  any  evidence  Respondent  may  wish  to 
offer  to  prove  that  the  jobs  of  the  strikers  continued 
available  to  them  up  to  the  time  their  jobs  were 
filled  by  new  employees  and  any  evidence  that  Re- 
spondent may  offer  with  respect  to  availability  to 
th(^  strikers  of  employment  with  Respondent  sub- 
sequent to  the  time  that  their  jobs  were  filled  by  new 
employees;  unless  the  Board  amends  its  decision  and 
order  so  as  to  find:  ''The  nineteen  strikers  were 
replaced  by  new  permanent  employees  while  they 
were  on  economic  strike  and  while  their  jobs  were 
available  to  them  if  they  would  give  up  their  de- 
mand that  Jones  be  reinstated." 

(b)     The   Board   reversed   the    trial    examiner's 
conclusion  that  there  were  no  unfair  labor  practices 
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in  the  matters  covered  by  the  pomplaint  other  than 
the  discharge  of  Jones  and  the  alleged  discrimina- 
tion in  the  hire  and  tenure  of  employment  with 
respect  to  the  other  nineteen.  In  so  doing,  the  Board 
made  findings,  contrary  to  the  conclusions  of  the 
trial  examiner,  that  Respondent  sought  to  eliminati' 
the  ACA*  and  that  an  order  to  cease  and  desist 
from  in  any  manner  infringing  on  the  rights  of  em- 
ployees guaranteed   by   the  Act  was  necessary  tw 
effectuate  the  policies  of  the  Act  because  of  "Re- 
spondent's conduct  in  the  past."    Thus  the  Board 
made  a  finding  that  the  ACA  was  "a  union  which 
the  Respondent  sought  to  eliminate."    (B.O.  p.  3, 
1.  30).   It  made  certain  findings  with  respect  to  the 
effect  of  statements  by  Bash,  the  Chief  Operator 
of  the  Respondent  in  its  San  Francisco  office,  be- 
cause of  their  "context"  (B.O.  p.  3,  31.  5-23)'.    It 
also  found: 

"We  are  convinced  on  the  record  as  a  whole 
that  the  unfair  labor  practices  committed  1)\- 
the  Respondent  are  potentially  related  to  other 
unfair  labor  practices  prescribed  and  that 
danger  of  their  commission  in  the  future  is  to 
be  anticipated  from  the  Respondent's  conduct 
in  the  past.  In  order  to  make  effective  the 
interdependent  guarantees  of  Section  7  and  thus 


\\  c  use  the  term  ACA  to  refer  to  the  American 
(  oinnu.mcations  Association,  a  labor  organization 
affiliated  with  the  Congress  of  Industrial  Organiza- 
tions at  the  time  of  the  heaving  Jjefoir  the  tri-il 
examinei-  but  which  has  since  been  expelled  Crom 
the  i\0  in  connection  with  tlie  CIO  uur<re  of 
Communists  from  its  organization.  *'     &     "^ 
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effectuate  the  policies  of  the  Act,  we  shall,  ac- 
cordingly, order  the  Respondent  to  cease  and 
desist  from  in  any  manner  infringing  upon  the 
rights  of  employees  guaranteel  by  the  Act." 
(B.D.  &0.  p.  7, 11.1-8.)'' 

The  trial  examiner,  however,  refused  to  permit 
Respondent  to  introduce  evidence  going  to  these 
matters  and  the  Board  has  sustained  these  rulings. 
Respondent  was  denied  the  opportunity  to  put  in 
evidence  that  it  was  ready  to  deal  with  the  ACA  as 
soon  as  it  would  file  the  non-Communist  affidavits 
and  be  certified  with  the  Board  (Tr.  pp.  455-61; 
Exc.  I,  4).  Respondent  was  prevented  from  putting 
in  evidence  with  respect  to  the  intolerable  tactics 
of  the  ACA  contingent  among  its  employees  in 
seeking,  by  job  action  and  strike  activity  while  re- 
maining on  the  job,  to  prevent  the  company  from 
operating  its  establishment.  (Tr.  pp.  258-263). 
Respondent  was  denied  the  opportunity  to  show  that 
it  was  ready  to  meet  with  the  representatives  of  the 
strikers  at  convenient  and  reasonable  times  and 
places  to  discuss  any  and  all  grievances  that  these 
persons  might  have  with  respect  to  their  conditions 
of  employment  (Tr.  pp.  201-205,  etc.).  Respond- 
ent was  also  prohibited  from  going  into  the  general 
background  of  the  controversy  among  its  employees 


^References  to  the  Board's  decision  and  order  are 
abbreviated  B.T).  &  O. ;  references  to  the  Reporter's 
transcript  of  the  proceedings  at  the  hearing  before 
the  trial  examiner  are  abbreviated  Tr. ;  references 
to  the  trial  examiner's  intermediate  report  are  ab- 
breviated Tr.  Ex.  Rep. 
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as  to  who  should  respresent  them,  and  Respondent's 
attempts  to  meet  these  problems  without  a  violation 
of  the  law  in  face  of  the  continuous  refusal  of  the 
ACA  to  file  the  non-Communist  affidavits  and  its 
refusal  to  accept  Respondent's  invitation  to  bargain 
^v^th  It  If  It  represented  a  majority  of  its  emplovees 
(Tr.  406-407,  416-423,  455,  461,  631,  633;  see  also 
Exception  I,  4;  1,  10;  II,  l;  H,  6;  II,  13;  HI,  2; 
ill,  5;  III,  6).  Respondent  further  was  denied  the 
opportunity  to  prove  that  the  ACA  was  demanding 
that  It  be  recognized  as  the  sole  and  exclusi^•e  rep- 
resentative  of  the  employees  in  the  unit  appropriate 
tor  collective  bargaining  purposes  at  a  time  when 
the  ACA  was  admitting  that  it  was  not  the  choice 
of  a  majority  of  the  employees  in  such  bargaining 
unit  (Tr.  pp.  890-891).  Respondent's  defenses  7,  8 
and  9,  which  go  directly  to  the  issues  covered  by  the 
findmgs  quoted  above,  were  stricken  from  its  answer, 
and  It  was  not  permitted  to  introduce  anv  evidence' 
with  respect  thereto  (See  Exception  III,  2,  5,  6).* 

Respondent  therefore  asks  this  Court  to  order  the 
Board  to  take  any  evidence  Respondent  mav  wish 
to  offer  to  contravene  the  findings  quoted  or  referred 
to  above  unless  the  Board  amends  its  decision  and 
order  by  striking  such  findings  therefrom.  ] 

(c)  The  Board  found,  contrary  to  tlic  findiuo-.s 
of  the  tnal  examiner,  that  "it  is  necessary  to  order 
remstatcment  with  back  pay,  as  hereinafter  pro- 
vided, in  order  to  efifoctuate  the  policies  of  the  Act" 
^BJX&^O.,  p.  6,  11.  ;r,-37).   The  Board  also  found, 

*The   portion    of    Respondent's    Answer    rai.imr 
these  defenses  are  appended  to  tliis  Motion.  ^ 
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roiitrary  to  the  Undings  of  the  trial  examiner,  ''In 
,order  to  make  effective  the  interdependent  guar- 
antees of  Section  7  and  thus  effectuate  the  policies 
of  the  Act,  we  shall,  accordingly,   order  the   Re- 
'spondent  to  cease  and  desist  from  in  any  manner 
infringing  upon  the  rights  of  employees  guaranteed 
,by  the  Act.'^    (B.D.  &  O.,  p.  7,  11.  5-8.)    In  con- 
nection therewith  the  Board  referred  to  May  De- 
partment  Stores  V.  Labor  Board,  326  U   S.  376. 
These  findings  were  made  although  the  trial  exam- 
iner struck  the  7th,  8th  and  9th  defenses  from  Re- 
spondent's Answer  and  the  Board  sustained  those 
rulings  (B.D.  &  O.,  p.  2,  n.  3;  Exception  III,  2). 

Respondent  therefore  asks  this  Court  to  order  the 
Board  to  take  any  evidence  Respondent  may  offer 
with  respect  to  the  issues  covered  by  the  findings 
and  conclusions  quoted  and  referred  to  above  unless 
the  Board  strikes  them  from  its  decision  and  so 
maintains  the  position  it  took  when  it  struck  Re- 
spondent 's  defenses  8  and  9  from  the  Answer. 

2.  Evidence  with  respect  to  conclusions  of  the 
Board  based  on  factual  issues  that  were  not 
litigated : 

The  Board  ordered  reinstatement  of  each  of  the 
nineteen  strikers  with  back  pay  from  the  date  of  his 
abandonment  of  the  strike  uj)  to  the  date  on  which 
Respondent  offered  him  reinstatement.  This  is 
based  on  an  assumption  that  the  strikers  abandoned 
their  strike  and  did  so  prior  to  the  time  that  Re- 
spondent offered  reinstatement.  The  Board  admits 
in  its  decision  that  there  is  no  evidence  in  the  record 
that  the  strike  has  ever  been   abandoned  and,   of 


i56  National  Labor  Relations  Board 

course,  there  can  therefore  be  no  basis  in  the  record 
for  a  finding  that  any  one  of  the  strikers  was  not 
offered  reinstatement  prior  to  the  time  that  he 
abandoned  the  strike,  if  he  has  ever  done  so. 

These  issues  were  not  litigated  and  could  not  have 
been  Utigated  in  the  hearing,  for,  as  the  trial  exam- 
iner found,  the  strike  was  continuing  at  the  time  of 
the  hearing  (Tr.  Ex.  Rep.  p.  7,  1.  56). 

Respondent  therefore  asks  this  Court  to  order  the 
Board  to  take  evidence  as  to  whether  there  has  ever 
been  an  abandonment  of  the  strike,  and,  if  any 
evidence  be  introduced  that  there  has  been  such 
abandonment  of  the  strike,  to  take  any  evidence 
Respondent  may  offer  with  respect  to  any  offers  of 
reinstatement  Respondent  may  have  made  to  any 
of  the  nineteen  strikers  unless  the  Board  strikes 
from  its  decision  any  reference  to  an  offer  of  rein- 
statement as  of  this  time  or  any  time  in  the  future 
and  any  reference  to  back  pay. 
3.     Evidence  excluded  by  denial  of  subpoenas  and 
opportunity  to  take  depositions  before  trial- 
Prior  to  the  opening  of  the  hearing  before  the 
trial  examiner,  Respondent  applied  to  the  Board  in 
compliance  with  the  rules  and  regulations  of  the 
Board,  for  subpoenas  requiring  each  of  the  charging 
parties  to  appear  and  give  testimony  by  deposition 
upon  oral  examination  for  the  purpose  of  discoverv 
and  for  use  as  evidence  in  the  proceeding  before  the 
Board.    These  applications  were  renewed  when  the 
hearing  opened  (Tr.  6-17).  The  outlined  procedure 
for  the  taking  of  the  depositions  was  in  accordance 
witli  the  procedure  existing  under  Rule.^  26  aiul  27 
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j)f  the  Federal  Rules  of  Civil  Procedure.  The  appli- 
^'.ations  were  denied  by  the  Regional  Director  and 
the  trial  examiner ;  as  a  result,  Respondent  was  un- 
able to  discover  the  evidence  that  it  would  have  dis- 
■co^'ered  through  such  depositions.  In  this  respect 
iRespondent  was  not  provided  due  process  of  law; 
lin  this  connection  it  is  to  be  noted  that  during  the 
trial  the  General  Counsel  for  the  National  Labor 
Relations  Board  had  statements  (taken  by  Board 
staff)  from  all  of  the  charging  parties,  and  also 
from  several  employees  of  Respondent. 

Respondent  therefore  asks  this  Court  to  order  the 
Board  to  take  any  additional  evidence  that  Respond- 
ent may  discover  through  the  taking  of  depositions 
of  any  or  all  of  the  chargeable  parties,  and  Re- 
spondent further  asks  this  Court  to  issue  an  ancil- 
lary Order  directing  the  National  Labor  Relations 
Board  to  make  available  to  counsel  for  Respondent 
all  statements  taken  in  connection  with  the  investi- 
gation of  this  case  and  directing  the  Board  to  issue 
subpoenas  for  the  taking  of  such  depositions  as  are 
requested  by  Respondent  after  consideration  of 
such  statements  in  the  hands  of  the  Board. 

San  Francisco,  California,  December  10,  1950. 

Respectfully  submitted, 

/s/  GREGORY  A.  HARRISON, 

/s/  RICHARD  ERNST, 

BROBECK,  PHLEGER  & 
HARRISON., 

Counsel  for  Respondent. 
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Excerpts  from  Answer  of  Globe  Wireless,  Ltd., 
20-CA-193 

Sixth  Defense 

X. 

Upon  information  and  belief  Respondent  alleges 
that  American  Communications  Association  made 
and  filed  each  and  all  of  the  charges  upon  which  the 
complaint  is  based. 

XI. 

Upon  information  and  belief  Respondent  alleges 
that  said  American  Communications  Association 
has  not  complied  with  the  provisions  of  subsec- 
tions (f),  (g)  and  (h)  of  Section  9  of  the  Act. 

Seventh  Defense 

XII. 

Paragraph  X  of  the  Sixth  Defense  is  incorporated 
herein  by  reference  as  though  set  forth  in  full. 

XIII. 
Upon  information  and  belief  Respondent  alleges 
that  any  and  all  concerted  acti\ities  for  the  pur- 
poses of  collective  bargaining,  mutual  aid  and  pro- 
tection, or  for  any  other  purpose,  engaged  in  by  the 
persons  named  in  Paragraph  V  of  the  Complaint 
while  employees  of  Respondent  were  and  are  activi- 
ties of,  for  and  on  behalf  of  said  American  Com- 
munications Association.    Said  concerted  activities 
and  any  and  all  concerted  activities  of  said  Amer- 
ican (Communications  Association,  and  the  practices 
of  said  American  Communications  Association,  its 
officers  and  its  members,  had  the  intent   and   the 
necessary  effect  of  burdening  or  obstructing  com- 


vs.  Globe  Wireless,  Ltd.  459 

^nerce  and  impairing  the  interest  of  the  public  in 
the  free  flow  of  interstate  commerce  in  radio  tele- 
graphic coromunication. 

XIV. 

Respondent  alleges  that  the  acts  of  said  American 
Communications  Association,  its  officers,  agents  and 
its  members,  including  those  carried  on  by  the  per- 
sons listed  in  Paragraph  V  of  the  Complaint,  have 
a  close  intimate  and  substantial  relief  to  trade, 
traffic  and  commerce  among  the  several  states  and 
tend  to  lead  to  labor  disputes  burdening  or  obstruct- 
ing commerce  and  the  free  flow  of  commerce  in 
violation  of  the  policies  of  the  National  Labor  Re- 
lations Act. 

XV. 

Upon  information  and  belief  respondent  alleges 
that  said  American  Communications  Association, 
its  officers  and  agents  and  members,  including  those 
whose  names  are  listed  in  paragraph  V  of  the  com- 
plaint, have  by  their  acts  restrained  and  coerced 
those  employees  of  Globe  Wireless  who  have  chosen 
not  to  become  members  of  said  American  Com- 
munications Association,  in  their  right  to  self- 
organization,  to  form,  join,  or  assist  labor  organiza- 
tions, to  bargain  collectively  through  representatives 
of  their  own  choosing,  and  to  engage  in  other  con- 
certed activities  for  the  purpose  of  collective  bar- 
gaining or  other  material  aid  or  protection  and  in 
their  right  to  refrain  from  any  or  all  of  such  ac- 
tivities. 

XVI. 

Respondent  alleges  that  said  American  Communi- 
cations   Association,    its    officers    and    agents    and 
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members,  including  those  whose  names  are  Usted 
in  paragraph  V  of  the  complaint,  have  atttempted 
to  cause  respondent  to  discriminate  against  those 
employees  who  have  chosen  not  to  belong  to  said 
American  Communications  Association  in  regard  to 
hire  or  tenure  of  employment  and  other  terms  and 
conditions  of  employment. 

XVII. 

Respondent  alleges  that  said  American  Communi- 
cations Association,  its  officers  and  agents  and  mem- 
bers, including  those  whose  names  are  listed  in 
paragraph  V  of  the  complaint,  have  induced  or 
encouraged  the  employees  of  other  employers  to 
refuse  in  the  course  of  their  employment  to  handle 
messages  that  were  or  were  destined  to  be  handled 
by  respondent  or  to  perform  services  with  respect 
to  messages  that  were  or  were  destined  to  be  handled 
by  respondent,  with  the  object  of  forcing  or  re- 
quiring other  employers  to  cease  handling  such  mes- 
sages and  to  cease  doing  business  with  respondent 
in  accordance  with  established  practices  for  the  joint 
handling  of  messages  between  points  served  by 
respondent  and  points  not  served  by  respondent. 

Eighth  Defense 

XVIII. 

No  relief  can  be  granted  to  effectuate  the  policies 
of  the  Act  on  the  basis  of  the  com})laint. 

Ninth  Defense 

XIX. 

Any  relief  based  upon  the  complaint  will  con- 
travene the  policies  of  the  Act. 
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[Title  of  Court  of  Appeals  and  Cause.] 

AFFIDAVIT  OF  W.  P.  BOATWRIGHT 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

W.  P.  Boatwright,  being  first  duly  sworn,  deposes 
and  says : 

I  am  an  officer,  to  wit,  the  Senior  Vice-President 
of  Globe  Wireless,  Ltd. 

The  attached  two  sheets  of  paper  entitled  *' Globe 
Wireless  Lockout  Bulletin  Niunber  3,  January  28, 
1949,"  is  an  excerpt  from  a  bulletin  passed  out  by 
pickets  posted  in  front  of  the  Globe  Wireless,  Ltd.  's 
San  Francisco  Office  on  or  about  January  28,  1949, 
and  there  distributed  to  the  public. 

I  am  informed  and  believe  that  the  American  Com- 
munications Association,  which  formerly  claimed 
affiliation  with  the  Congress  of  Industrial  Organiza- 
tion, has  been  purged  from  the  CIO  in  pursuance 
of  the  CIO  policy  of  eliminating  Communist  in- 
fluences from  the  CIO. 

On  January  25,  1949,  a  meeting  was  held  between 
representatives  of  Globe  AVireles-s,  Ltd.  including 
myself,  and  a  committee  of  the  CIO  Labor  Comicil 
of  San  Francisco,  including  the  Secretary  of  the 
iVmerican  Communications  Association,  Mr.  Henry 
Schmidt  of  the  National  Longshoremen's  &  Ware- 
housemen's Union  and  other  CIO  officials.  This 
committee  claimed  to  represent  the  strikers  then  on 
strike  against  Globe  Wireless,  Ltd.  This  committee 
insisted  that  Globe  recognize  the  American   Com- 
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munications  Association  as  the  exclusive  represen- 
tative for  bargaining  purposes  of  all  employees  of 
Globe  in  the  unit  appropriate  for  collective  bargain- 
ing purposes  including  the  positions  of  the  strikers. 
It  'Stated  that  by  counting  the  number  of  persons 
then  on  strike  we  could  determine  the  number  of 
persons  within  that  unit  who  wished  the  ACA  to  be 
so  recognized.    The  committee  also  requested  that 
Globe  agree  to  a  procedure  for  an  election  to  deter- 
mine whether  or  not  the  ACA  should  be  recognized 
and  asked  that  such  election  be  held  outside  of  the 
auspices  of  the  National  Labor  Relations   Board. 
The  terms  and  conditions  under  which  the  strikers 
would  return  and  the  strike  be  -settled  were  dis- 
cussed.    The   committee    demanded   that   Jones   be 
reemployed   and   that  the  ACA   be   recognized   as 
exclusive  bargaining  agent  as  the  conditions  for  the 
return  of  the  strikers  to  work.    Globe's  representa- 
tives stated  that  they  believed  that  Jones  was  dis- 
charged for  cause  and  should  not  be  replaced,  but 
agreed  to  give  further  consideration  to  these  de- 
mands of  the  strikers. 

After  the  meeting  Globe  representatives  counted 
the  number  of  persons  on  strike  throughout  the 
f'olJective  bargaining  unit  and  determined  that  a 
number  less  than  a  majority  of  the  employees  were 
on  strike  and  therefore  concluded,  in  view  of  the 
statements  of  the  committee,  that  a  majority  of  the 
employees  in  the  unit  had  not  designated  or  selected 
the  American  Communications  Association  as  their 
exclusive  representative  for  collective  bargaining 
purposes. 
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,  Globe  started  to  fill  the  positions  of  the  San  Fran- 
isco  strikers  on  or  before  January  22,  1949,  and 
continued  thereafter  to  fill  them  employing  some 
tl2  or  more  new  permanent  employees  during  Janu- 
ary, 1949. 

]  Until  their  positions  were  filled.  Globe  Wireless 
was  ready  to  return  to  work  any  one  of  the  persons 
involved  in  Case  No.  20-CA-193  of  the  National 
Labor  Relations  Board  with  the  exception  of  Charles 
A.  Jones.  Since  the  strike  the  following  strikers 
have  been  reinstated  in  their  positions :  Lorraine  E. 
Conger,  Lillie  I.  Friend,  Pauline  Smith,  John 
Gyurcsik,  Jesse  E.  McLin  and  George  J.  Rosengren. 

/s/  W.  P.  BOATWRIGHT. 

Subscribed  and  sworn  to  before  me  this  10th  dav 
of  December,  1950. 

[Seal]        /s/  EUGENE  P.  JONES, 
Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 
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Globe  Wireless  Lock-Out  Bulletin  No.  3 
Jan.  28,  1949 

It  is  now  one  week  since  the  Dollar  Company, 
Globe  Wireless,  unfairly  fired  Chuck  Jones  and 
locked-out  all  of  its  other  workers  who  dared  pro- 
test the  injustice. 

During  this  first  week  of  the  Globe  lock-out  all 
of  the  basic  organizational  work  required  to  carry 
on  the  fight  to  get  our  jobs  back  has  been  com- 
pleted. 

Now  that  we  have  the  lock-out  machinery  estab- 
lished it  is  up  to  each  of  us  to  keep  it  moving  by 
contributing  the  labor  required. 

Friday  found  the  Publicity  Committee  mailing 
out  the  second  in  a  series  of  letters  to  customers. 
So  far  the  response  of  Globe  customers  has  been 
very  gratifying.  It  seems  to  us  that  most  cus- 
tomers simply  will  not  use  a  Company  that  oper- 
ates with  Scab  labor  and  that  refuses  to  correct 
the  great  injustice  done  to  us. 

CIO  Council  Meets  AVith  Com])any 

The  S.  F.  CIO  Council  conuiiitt(*e  which  was  es^^e- 
cially  set  up  to  investigate  the  lock-out  and  to  assist 
the  Globe  workers  held  a  meeting  with  the  Dollar 
Company  on  Tuesday.  The  committee  thoroughly 
explored  the  discharge  and  sought  a  basis  for  re- 
turn of  all  workers  to  their  jobs.  The  Dollar  Com- 
]^nny  officials  were  non-committal  and  stated  that 
they  would  get  in  touch  with  the  Secretary  of  the 
Council    after    discussiim-    the    situafioTi    v  itli    thr 
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Board  of  Directors.    Up  to  tliis  time  the  Company 
has  not  got  in  touch  with  the  Coiuicil. 

Watch  Out  for  Company  Maneuver 

Since  the  company  is  listening  to  the  most  vi- 
cious anti-labor  union-busting  advice  that  it  is 
possible  to  buy  we  would  like  to  warn  each  locked- 
out  Globe  worker  to  be  especially  on  guard  against 
company  tricks  designed  to  wreck  the  solidarity 
of  the  Globe  workers.  The  usual  device  to  be  used 
at  this  stage  of  the  game  is  a  back-door  back-to- 
work  movement.  All  we  need  remember  is  that  we 
all  go  back  together  or  none.  If  any  official  or 
unofficial  approaches  are  made  that  is  the  only 
answer  we  need  to  give  them.  Also  any  such  move 
should  be  immediately  reported  to  headquarters  so 
that  any  required  precautions  can  be  taken. 

*       *       -x- 

Issued  by  Publicity  Committee 
Locked-Out  Globe- Wireless  Workers 
240  Golden  Gate  Avenue. 

[Endorsed]:     Filed  Dec.  11,  1950. 
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[Title  of  District  Coui-t  and  Cause.] 


I 


MEMORANDUM  IN  OPPOSITION  TO  RE- 
SPONDENT'S MOTION  FOR  LEAVE  TO 
ADDUCE  ADDITIONAL  EVIDENCE. 


Statement 


The  Board  has  petitioned  for  enforcement  of  an 
order  issued  against  Respondent  following  the  usual 
proceedings  under  Section  10  of  the  National  La- 
bor Relations  Act,  as  amended  (61  Stat.  136;  29 
U.S.C.  Supp.  Ill,  Sec.  151  et  seq.).  The  proceed- 
ings were  initiated  by  charges  filed,  not  by  a  labor 
organization,  but  by  20  individual  employees  of 
Respondent  The  order  is  based  on  findings  that 
Respondent  discharged  for  cause  one  of  the  com- 
plainants, Charles  Jones;  that  the  remaining  19 
complainants,  all  of  whom  were  members  of  the 
American  Communications  Association,  hereinafter 
called  the  ACA,  stnick  in  protest  against  the  dis- 
charge; and  that  Respondent  immediately  dis- 
charged all  of  the  strikers  for  ha\dng  engaged  in 
the  strike.  On  the  basis  of  these  findings  the  J3oar(l 
concluded  first,  that  the  Resi)ondent  had  interfered 
with,  restrained,  and  coerced  the  emj)loyees  so  dis- 
charged and  in  the  exercise  of  the  right  to  engage 
in  concerted  activities  for  mutual  aid  and  protection 
in  violation  of  Section  8  (a)  (1)  of  the  Act;  and 
secondly,  that  Respondent  had  discouraged  member- 
shi])  in  a  labor  organization  by  discriminating 
against  tlie  discharged  employees  in  regard  to  hin^ 
and  tenure  of  om])loy7nent  in  violation  of  Section 
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8  (a)  (3)  of  the  Act.^  The  order  requires  Respond- 
ent to  cease  and  desist  from  the  unfair  labor  prac- 
tices in  which  Resi)ondent  was  found  to  have  en- 
gaged, to  reinstate  the  19  employees  found  to  have 
been  unlawfully  discharged  with  back  pay  from  the 
date  of  the  abandonment  of  their  strike  to  the  date 
of  Respondent's  offer  to  reinstate  them.  The  order 
does  not  require  Respondent  to  recognize  or  bargain 
with  the  ACA. 

Respondent  has  now  moved  the  Court  for  leave 
to  adduce  evidence : 

1.  ^Ho  prove  that  the  jobs  of  the  strikers  continued 
available  to  them  up  to  the  time  their  jobs  were 
filled  by  new  employees";  (Motion  p.  5.) 

2.  'Vith  respect  to  the  availability  to  the  strikers 
of  employment  with  Respondent  subsequent  to 
the  time  their  jobs  were  filled  by  new  employ- 
ees"; (Motion  p.  5.) 

3.  to  prove  that  Respondent  '^was  ready  to  deal 
with  the  ACA  as  soon  as  it  would  file  the  non- 
Communist  affidavits  [required  by  Section  9  (h) 
of  the  Act]  and  be  certified  with  Board";  (Mo- 
tion p.  7.) 

4.  'Svith  respect  to  the  intolerable  tactics  of  the 
ACA  contingent  among  its  employees  in  seek- 
ing, by  job  action  and  strike  activitv  while  re- 


iThe  Board  also  found  that  Respondent  had  vio- 
lated Section  8  (a)  (1)  of  the  Act  by  making  vari- 
ous coercive  and  threatening  statements  to  its  em- 
ployees. 
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maining  on  the  job,  to  prevent  the  company 
from  operating'  its  establishment'';  (Motion 
p.  7.) 

5.  to  prove  that  Respondent  *Svas  ready  to  meet 
with  representatives  of  the  strikers  at  conven- 
ient and  reasonable  times  and  places  to  discuss 
any  and  all  grievances  that  these  persons  might 
have  with  respect  to  their  conditions  of  employ- 
ment''; (Motion  p.  7.) 

6.  As  to  ''the  general  backgromid  of  the  contro- 
versy among  its  employees  as  to  who  should  rep- 
resent them  and  Respondent's  attempts  to  meet 
these  problems  without  a  violation  of  the  law  in 
the  face  of  the  continuous  refusal  of  the  ACA 
to  file  the  non-Communist  affidavits  and  its  rc^- 
fusal  to  accept  Respondent's  invitation  to  bar- 
gain with  it  if  it  re])resented  a  majority  of  its 
employees";  (Motion  p]).  7-8.) 

7.  ''to  prove  that  ACA  was  demanding  that  it  l:e 
recognized  as  the  sole  and  exclusive  r{^])i-esenta- 
tive  in  the  unit  appropriate  for  collective  bar- 
gaining purposes  at  the  time  when  ACA  was 
admitting  that  it  was  not  the  choice  of  a  majoi-- 
ity  of  the  employees  in  such  bargaining;''  (Mo- 
tion ]).  8.) 

8.  to  refute  the  Board's  findings  tliat  **it  is  neces- 
sary to  order  reinstatement  witli  back  pay — in 
order  to  effectuate  the  policies  of  tlie  Act":  and 
that  "In  order  to  make  effective  tlie  interde- 
pendent guarantees  of  Section  7  and  tluis  effec- 
tuate the  ])olicies  of  the  \v\  [it  is  appropriate 
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to]  order  the  Respondent  to  cease  and  desist 
from  in  any  manner  infringing  upon  the  rights 
of  employees  guaranteed  by  the  Act/'  (Motion 
p.  9.) 

All  of  the  foregoing  items  of  evidence  are  claimed 
by  Respondent  to  be  material  to  the  issues  at- 
tempted to  be  raised  by  Respondent's  Seventh, 
Eighth  and  Ninth  affirmative  defenses  which  were 
stricken  from  Respondent's  answer  (See  Motion 
pp.  5,  8.)  2  In  these  defenses  Respondent  pleaded 
that  the  charges  initiating  the  proceedings  before 
the  Board  were  made  and  filed  by  the  ACA  which 
had  not  complied  with  the  requirements  of  Section 
9  (f)  (g)  and  (h)  of  the  Act  (Answer,  Par.  X  and 
XII)  ;  and  that  ACA  had  engaged  in  unfair  labor 
practices  within  the  meaning  of  Sections  8  (b)  (1), 
8  (b)  (2),  and  8  (b)  (4)  A  of  the  Act  (Answer, 
Par.  XV,  XVI,  and  XVII). 

In  addition  to  asking  leave  to  adduce  the  fore- 
going items  of  evidence  Respondent  asks  the  Court 
to  direct  the  Board  first,  ''to  take  evidence  as  to 
whether  there  has  ever  been  an  abandonment  of 
the  strike  and  if  any  evidence  be  introduced  that 
there  has  been  such  abandonment  of  the  strike,  to 
take  any  evidence  Respondent  may  offer  with  re- 
spect to  any  offer  of  reinstatement  Respondent  may 

2Contrary  to  Respondent's  contention,  the  fii-st 
two  items  of  proffered  evidence,  supra  p.  2  lie 
wholly  outside  the  issues  which  Respondent  at- 
teDipted  to  raise  by  its  Seveiith,  Eiglith  and  Nintli 
def(»nses. 


470  National  Labor  Relations  Board 

have  made  to  any  of  the  nineteen  strikers"  (M( 
tion  p.  10);  second,  *'to  take  any  additional  evi- 
dence that  Respondent  may  discover  through  the 
taking  of  depositions  of  tlie  chargeable  [sic]  par- 
ties'' (Motion  pp.  11  and  12);  and  third,  **to  make 
available  to  counsel  for  Respondent  all  statements 
taken  in  connection  with  the  investigation  of  this 
case"  and  '^to  issue  subpoenas  for  the  taking  of 
such  depositions  as  are  requested  by  Respondent 
after  consideration  of  such  statements  in  the  hands 
of  the  J3oard"  (Motion  p.  12.) 

The  Board  respectfully  submits  that  considera- 
tion of  the  motion  should  be  deferred  until  the  argu- 
ment of  the  case  on  the  merits  and  that  in  any  event 
the  motion  is  totally  wanting  in  merit  and  should 
be  denied. 

GEORGE  J.  BOTT, 
General  Counsel. 

DAVID  P.  FINDLTNG, 

Associate  General  Counsel. 

A.  NORMAN  SOMERS, 

Assistant  General  Counsel. 

FREDERICK  U.  REEL, 
ALBERT  M.  DREYER, 

Attorneys,  National  Labor 
Relations  l^oard. 
December,  1950. 
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United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

Excerpt  from  Proceedings  of  Monday,  January 
8,  1951. 

Before:    Healy,  Bone  and  Pope,  C.  C.  J. 

[Title  of  Cause.] 

ORDER  SUBMITTING  AND  DENYING  MO- 
TION TO  ADDUCE  ADDITIONAL  EVI- 
DENCE 

Ordered  motion  of  respondent  for  order  grant- 
ing leave  to  adduce  additional  evidence  presented 
by  Mr.  Richard  Ernst,  counsel  for  respondent,  and 
by  Mr.  Louis  Penfield,  Regional  Attorney,  National 
Labor  Relations  Board,  counsel  for  petitioner,  and 
submitted  to  the  court  for  consideration  and  de- 
cision. 

Upon  consideration  thereof,  Further  Ordered  that 
said  motion  be,  and  hereby  is  denied,  without  preju- 
dice to  renewal  of  said  motion  at  the  hearing  of  the 
cause  on  the  merits. 


[Title  of  Court  of  Appeals  and  Cause.] 

ANSWER  TO  PETITION 

(.'omes  now  Globe  Wireless,  Ltd.,  Respondent  in 
the  above-entitled  proceeding,  and  as  its  answer 
to  the  allegations  of  the  petition  for  enforcement 
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filed  by  the  National  Labor  Relations  Board  ad- 
mits, denies  and  alleges  as  follows; 


Answering  paragraph  (1)  of  the  petition: 

Respondent  admits  it  is  a  Nevada  corporation 
engaged  in  business  in  the  State  of  California, 
which  is  within  this  judicial  circuit.  It  denies  that 
it  committed  any  unfair  labor  practice  in  this  cir-J] 
cuit,  or  elsewhere,  and  denies  that  this  Court  has 
jurisdition  of  the  Board's  petition. 


II. 

Answering  paragraph  (2)   of  the  petition: 

(a)  Respondent  admits  that  the  Board  issued 
a  purported  order  in  the  language  quoted  in  para- 
graph (2)  of  the  Board's  petition.  It  admits  that 
the  record  certified  by  the  Board  as  being  filed  with 
this  Court  herein  constitutes  the  entire  record  of 
the  proceeding  before  the  Board  in  connection  with 
its  Case  No.  20-CA-193.  It  denies  that  any  such 
proceedings  were  ever  lawfully  commenced  before 
the  Board  or  were  ever  lawfully  carried  on,  and 
alleges  that  the  Board  ])uv])ortod  to  act  with  respect 
to  charges  made  by  a  labor  organization  that  had 
fniled  to  comply  with  Section  9(f),  (g)  and  (h) 
of  the  National  Labor  Relations  Act  and  therefore 
no  complaint  lawfully  issued,  and  no  procedure  ever 
lawfully  began,  and  that  all  proceedings  with  re- 
spect to  said  Case  No.  20-CA-193  are  without  juris- 
diction. 


vs.  Globe  Wireless,  Ltd.  473 

(b)  Respondent  alleges  that  said  purported  pro- 
ceeding was  carried  on  by  the  Board  in  an  arbitrary 
and  capricious  manner  in  that: 

(1)  The  Board  refused  to  issue  subpoenas  after 
proper  and  timely  application  therefor  was  made 
by  Respondent,  and  that  it  was  entitled  to  have 
them  issued  under  Section  11(1)  of  the  Act; 

(2)  Respondent's  application  to  take  depositions 
for  discovery  and  for  evidence  in  the  hearing  were 
denied  without  reason  although  the  Board  was  re- 
quired to  order  them  taken,  the  application  being 
timely  and  good  cause  being  shown; 

(3)  The  Board  denied  Respondent  use  of  any 
means  of  discovery  in  preparation  for  the  hearing, 
although  the  General  Counsel  of  the  Board  was 
granted  and  used  full  and  complete  means  of  dis- 
covery in  preparation  for  the  hearing,  such  discov- 
ery being  used  wdth  respect  to  witnesses  and  evi- 
dence useful  to  Respondent,  as  well  as  witnesses 
and  evidence  useful  to  the  General  Counsel  and 
counsel  for  the  charging  parties; 

(4)  Witnesses  were  pennitled,  over  the  ob-jec- 
tion  of  Respondent,  to  remain  in  the  hearing  room 
and  listen  to  testimony  with  respect  to  matters  as  to 
wliich  they  subsequently  testified; 

(5)  Respondent  w^as  denied  the  opportunity  to 
introduce  e^ddence  with  respect  to  defenses  incor- 
porated in  its  answer  and  numbered  therein  sixth, 
seventh,  eighth  and  ninth; 

(6)  The  Board  unlawfully  enlarged  ui)on   the 
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I 


charge  in  tluit  it  ui)held  incur] )oration  of  an  alle- 
gation in  the  complaint  (i)aragraphs  III  and  VI 
and  references  thereto  in  the  complaint),  took  evi- 
dence, and  made  findings  and  issued  pai-t  of  its  or- 
der, all  with  respect  to  alleged  unfair  labor  prac- 
tices concerning  which  no  charge  w^as  ever  filed  or 
a  copy  thereof  served  upon  Respondent,  although 
the  Board  is  without  jurisdiction  so  to  act  by  virtue 
of  Section  10(b)  of  the  National  Labor  Relations 
Act; 

(7)  The  Board  made  findings  of  fact  with  re- 
spect to  issues  not  raised  in  the  complaint  and  on 
the  basis  thereof  issued  an  order  requiring  Re- 
spondent to  cease  and  desist  from  in  any  manner 
infringing  upon  the  rights  of  employees  guaranteed 
by  the  Act; 

(8)  The  Board  reversed  a  finding  of  the  Trial 
Examiner  that  the  jobs  of  the  strikers  were  avail- 
able to  them  after  they  had  been  told  they  wero 
discharged,  although  no  exception  to  such  finding 
was  fihnl  with  the  Board; 

(9)  The  Board  made  other  findings  contrary 
to  and  in  addition  to  the  findings  of  the  Trial  Ex- 
aminer, although,  respectively,  no  exception  was 
filed  with  respect  to  the  Trial  Examiner's  finding 
or  failure  to  make  the  finding; 

(10)  The  Board's  order  against  Respondent  is 
based  on  findings  of  fact  as  to  which  Respondent 
was  denied  the  opportunity  to  introduce  evidence 
by  rulings  of  the  Trial  Examiner  sustained  by  the 
Board ; 
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(11)  The  Board's  order  against  Respondent  is 
based  on  findings  of  fact  having  no  evidence  to 
sii])port  them,  and  on  other  findings  that  are  not 
supported  by  substantial  evidence  on  the  record 
considered  as  a  whole  and  that  are  contrary  to  the 
findings  of  the  Trial  Examiner; 

(,12)  The  Board's  order  against  Respondent  is 
based  on  assumptions  as  to  which  it  admits  there 
is  no  support  in  the  record; 

and  for  these  and  other  reasons  Respondent  was 
denied  due  process  of  law  in  violation  of  the  Fifth 
Amendment  to  the  Constitution. 

(c)  Respondent  denies  that  the  Board  duly 
reached  findings  of  fact  and  conclusions  and  there- 
upon issued  the  order  quoted  in  paragraph  (2) 
of  the  petition;  and  alleges: 

(1)  The  Board's  decision  and  order  states  in 
footnote  15  on  page  4: 

*'As  the  Respondent  did  not  attempt  to  set- 
tle the  strike  or  solicit  the  return  of  the  strik- 
ers, we  find  no  basis  for  concluding,  as  did 
the  Trial  Examiner,  that  *any  or  all  of  them 
could  have  had  their  jobs  back  at  any  time  be- 
fore they  wore  filled  by  new  employees.'  " 

although  there  is  no  evidence  in  the  record  to  sup- 
port the  Board's  statement  preceding  the  first 
comma  in  the  above  quotatiou,  which  is  the  Board's 
sole  basis  for  reversing  the  Trial  Examiner's  find- 
ing quoted;  although   the  Board's  findiTig  is   con- 
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trary  to  the  evidence;  and  although  there  was  no 
exception  to  support  such  reversal  of  the  Trial 
Examiner's  finding  quoted. 

(2)  The  Board's  statements  on  page  3  of  its 
decision  and  order: 

that  Respondent  sought  to  eliminate  the  ACA 
and  rid  itself  of  that  union;  that  it  warned 
employees  that  it  intended  to  discriminate 
against  ACA  members,  to  oust  the  ACA,  to 
discharge  its  adherents,  and  otherwise  to  in- 
terfere with,  restrain  or  coerce  employees  who 
chose  to  adhere  to  the  ACA  and  participate  in 
its  activities; 

are  based  on  expressions  of  Views,  argument  oi* 
opinion  containing  no  threat  of  reprisal  or  force 
or  promise  of  benefit,  and  there  is  no  basis  for 
modifying  the  Trial  Examiner's  finding  that  the  ex- 
pressions w^ere  of  such  character. 

(3)  The  Board's  statements  referred  to  in 
clauses  (1)  and  (2)  hereof,  and  the  statements  and 
implications : 

that  prior  to  filing  the  petition  in  this  Court 
there  was  a  complete  severance  of  relations  be- 
tween Respondent  and  the  19  strikers  so  that 
they  were  severed  with  the  same  finality  with 
which  Jones  was  severed; 

that  the  strike  of  the  19  employees  was  *'a  com- 
plete work  stoppage''  and  that  the  19  strikers 
w(M*e  ^'discharged  because  they  chose  to  strike''; 
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the  reinstatement  with  back  pay  was  necessary 
''ill  order  to  effectuate  the  policies  of  the  Act^'; 
that  the  alleged  unfair  labor  practices  were 
''potentially  related  to  other  unfair  labor  prac- 
tices prescribed  and  that  danger  of  their  com- 
mission in  the  future  is  to  be  anticipated  from 
the  Respondent's  conduct  in  the  past"  and 
that  '4n  order  to  make  effective  the  interde- 
pendent guarantees  of  Section  7  and  thus  effec- 
tuate the  policies  of  the  Act,"  the  order  should 
direct  Respondent  'Ho  cease  and  desist  from 
in  any  manner  infringing  upon  the  rights  of 
employees  guaranteed  by  the  Act" 

are  contrary  to  the  fact;  are  not  supported  by  sub- 
stantial evidence  on  the  record  considered  as  a 
whole;  and  are  based  on  a  record  in  which  Re- 
spondent was,  by  rulings  of  the  Trial  Examiner 
sustained  by  the  Board,  prevented  from  submitting 
material  and  relevant  evidence  as  to  these  state- 
ments. 

(4)  The  Board's  order  is  based  on  assumptions, 
as  to  which  it  admits  on  the  face  of  its  decision 
and  order  that  there  is  no  evidence,  that  the  strike 
of  the  19  strikers  has  been  abandoned  and  that  no 
offer  of  their  former  or  substantially  equivalent 
positions  was  made  to  any  of  the  19  prior  to  his 
abandonment  of  the  strike.  Respondent  has  re- 
ceived no  information  justifying  its  concluding  that 
the  strike  has  been  abandoned  and  it  has  offered 
each  of  the  19  strikers  reinstatement  in  his  former 
or  substantially  equivalent  position,  and  such  offer 
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has  been  rejected  by  each  of  the  19  strikers  who 
has  not  been  put  back  to  work. 

III. 

The  Board's  decision  and  order  is  arbitrary,  ca- 
pricious and  contrary  to  law  in  that  the  conclusions 
are  without  the  support  required  by  law: 

(a)  The  conclusion  that  Respondent  discrimi- 
nated in  regard  to  hire  or  tenure  of  employment 
to  encourage  membership  in  a  labor  organization! 
and  interfered  with,  restrained  or  coerced  Employ- 
ees in  the  exercise  of  rights  guaranteed  in  Section 
7  of  the  Act  by  telling  some  of  them  they  were  dis- 
charged, is  contrary  to  law  in  that  each  and  every 
one  of  the  19  strikers  could  have  had  his  job  back 
at  any  time  before  it  was  filled  by  a  new  employee 
and  thereafter  had  he  given  up  his  insistence  that 
Jones  be  reemployed  as  a  condition  of  his  return- 
ing to  work,  and  each  knowing  this  refused  to  re- 
turn to  work. 

(b)  The  Board's  conclusion  that  Respondent 
had  discriminated  in  regard  to  hire  or  tenure  of 
employment  to  encourage  or  discourage  member- 
ship in  a  labor  organization  and  had  interfered 
with,  restrained  or  coerced  employees  in  the  exer- 
cise of  rights  guaranteed  in  Section  7  is  based  on 
findings  contrary  to  those  of  the  Trial  Examiner 
and  tliat  were  reached  without  exception  to  the 
contrary  finding  of  the  Trial  Examiner;  that  have 
no  evidence  in  the  record  to  support  them;  that 
are  contrary  to  the  evidence:  that  are  not  supported 
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by  substantial  evidence  on  the  record  considered  as 
a  whole;  and  that  are  based  on  a  record  in  which 
Resjjondent  was,  by  rulings  of  the  Trial  Examiner, 
sustained  by  the  Board,  prevented  from  submit- 
ting material  and  relevant  evidence.  And,  further- 
more, it  is  based  upon  assumptions  as  to  which  it 
appears  on  the  face  of  the  decision  and  order  that 
there  is  no  evidence. 

(c)  The  conclusion  that  statements  of  Bash 
amounted  to  violations  of  Section  8(a)  (1)  de- 
pends on  findings  that  are  without  evidence  to  sup- 
port them;  that  are  not  supported  by  substantial 
evidence  on  the  record  considered  as  a  whole;  that 
are  based  on  a  record  in  which  Respondent  was,  by 
rulings  of  the  Trial  Examiner  sustained  by  the 
Board,  prevented  from  submitting  material  and 
relevant  evidence;  and  that  are  based  entirely  on 
expressions  of  views,  argument  or  opinion  contain- 
ing no  threat  of  reprisal  or  force  or  promise  of 
benefit  and  found  to  be  of  such  character  by  the 
Trial  Examiner. 

(d)  The  conclusion  that  Respondent  be  ordered 
to  reinstate  the  19  strikers  with  back  pay  in  order 
to  ''effectaute  the  policies  of  the  Act"  is  based  on  a 
record  in  which  the  Board  refused  to  hear  evidence 
as  to  what  affirmative  relief  would  effectuate  the 
policies  of  the  Act;  is  based  on  findings  contrary 
to  those  of  the  Trial  Examiner,  although  no  ex- 
ception to  the  Trial  Examiner's  findings  in  this 
respect  was  filed  with  the  Board ;  is  based  on  find- 
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ings  that  are  contrary  to  the  facts  and  that  are  nol 
supported   by  substantial  evidence   on  the   recor 
considered  as  a  whole.    Said  conclusion  is  contrar 
to  law  for  the  further  reasons: 

(1)  Respondent  could  have  lawfully  discharged 
and  refused  to  reemploy  the  strikers  because  theii 
refusals  to  work  were  each  in  violation  of  non-dis- 
criminatory Company  niles,  the  contract  of  em- 
ployment, and  law. 

(2)  Respondent  could  have  lawfully  discharged 
and  refused  to  reemploy  the  strikers  because  their 
strike  had  an  unlawful  purpose,  was  in  support  of 
unlawful  demands,  and  was  carried  on  in  an  un- 
lawful manner. 

(3)  An  affirmative  order  of  reinstatement,  with 
or  without  back  pay,  would  not  effectuate  the  pur- 
poses of  the  Act  because  it  would  encourage  work- 
ers to  set  up  infomial  labor  organizations  to  en- 
gage in  wildcat  strikes  and  to  disregard  established 
practices  for  the  friendly  and  peaceful  adjustment 
of  industrial  disputes  and  would  encourage  hi])or 
organizations  to  violate  Section  8(b)  of  the  Act. 

(e)  The  conclusion  that  Respondent  be  ordered 
to  cease  and  desist  from  in  any  manner  infringing 
upon  tlie  rights  of  employees  guaranteed  by  the 
Act  is  based  on  findings  with  respect  to  issues  not 
raised  in  the  complaint  or  otherwise  prior  to  the 
issuance  of  the  Board's  order;  is  based  on  findings 
contrary  to  those  of  the  Trial  Examiner,  althouirh 
no  (exception   to  the  Trial   Examiner's  findinirs   in 
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this  respect  was  filed  with  the  Board;  is  based  on 
expressions  of  views,  argument  or  opinion  contain- 
ing no  threat  of  reprisal  or  force  or  promise  of 
benefit;  is  based  on  findings  that  are  contrary  to 
the  facts,  that  are  not  supported  by  substantial  evi- 
dence on  the  record  considered  as  a  whole  and  that 
are  based  on  a  record  in  which  Respondent  was,  by 
rulings  of  the  Trial  Examiner  sustained  by  the 
Board,  prevented  from  submitting  material  and 
relevant  evidence. 

IV. 

Because  of  rulings  of  the  Board  and  the  Trial 
Examiner  referred  to  hereinabove  and  the  proce- 
dure adopted  in  the  case.  Respondent  was  prevented 
from  introducing  evidence  material  to  the  findings, 
conclusions  of  law  and  the  order  of  the  Board.  Re- 
spondent has  filed  its  motion  for  leave  to  adduce 
additional  evidence  which  this  Court  has  denied 
with  leave  to  renew  at  this  time.  Respondent 
hereby  renews  said  motion  and  in  support  thereof 
alleges  that  it  is  prepared  to  prove,  among  other 
things,  the  follows: 

(a)  That  the  statements  of  Respondent's  agents 
that  the  19  strikers  were  discharged  were  not  un- 
equivocal severances  of  employment  relations  be- 
tween Respondent  and  the  strikers,  but  were  ac- 
companied by  invitations  to  come  back  to  work  and 
.£:ive  \\\)  the  demand  that  Jones  be  reemployed, 
which  invitations  were  well-known  to  the  strikers 
and  so  placed  them  in  a  relation  equivalent  to  that 
between  a  striker  and  the  employer.    This  was  dem- 
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onstratcd  (1)  by  no.i>'oticitions  in  the  January  25, 
1949,  meeting  held  between  Respondent  and  collec- 
tive bargaining  representatives  of  the  strikers  in 
which  the  matter  of  the  return  to  work  of  the  striki 
ers  was  thoroughly  discussed  and  in  the  course  of 
which  the  strikers  advised  Respondent  that  they 
would  not  return  to  work  unless  Respondent  agreed 
to  recognize  the  ACA  as  exclusive  collective  bar- 
gaining I'cpresentative  of  all  of  its  employees  and 
reinstated  Jones,  (2)  by  the  admission  of  the  strik- 
ers in  their  picket  line  bulletins,  a  copy  of  one  of 
w^hich  being  attached  to  the  motion,  dated  December 
10,  1950,  and  (3)  by  rehirings  of  strikers  and  spe- 
cific offers  of  their  former  or  substantially  equiva- 
lent positions  to  the  strikers  after  some  indication 
was  given  tliat  tliey  might  be  aecei)ted,  such  oflors 
of  reinstatement  being  made  prior  to  the  time  the 
strikers  were  willing  to  take  their  former  or  sub- 
stantially equivalent  positions  without  additional 
* '  economic    strike ' '    concessions. 

(b)  If  the  Board  can  raise  the  issue  of  rein- 
statement and  back  pay  at  this  late  date  and  with- 
out waiving  Respondent's  position  that  the  Board 
cannot  lawfully  issue  such  an  order,  that  reinstate- 
ment with  back  pay  would  not  effectuate  the  pur- 
poses of  the  Act  and  would  be  contrary  to  law  on 
the  following  grounds,  among  others: 

( 1 )  The  strikei-s  demanded,  as  a  condition 
to  tlieir  returning  to  woi-k,  that  Respondent 
recognize  the  ACA  as  exclusive  representative 
for  banrainimr  ]iurposes  of  nil  of  its  em])lov- 
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ees  in  an  appropriate  unit  although  they  then 
admitted  that  the  ACA  was  not  the  choice  of 
the  majority  of  the  employees  in  such  unit; 

(2)  The  strikers  engaged  in  unlawful  ac- 
tivities during  the  strike  by  participating  in, 
and  making  their  own,  acts  in  violation  of  Sec- 
tion 8(b)  of  the  National  Labor  Relations  Act 
and  by  violating  other  statutory  law. 

(3)  The  activity  of  the  strikers  was  not 
protected  concerted  activity  because  they  had 
entered  into  an  agreement  with  Respondent 
not  to  engage  in  such  action  and  they  did  there- 
after plan  and  carry  out  a  quickie  strike  in 
violation  of  this  commitment; 

(4)  The  charges  are  filed  by  a  labor  organ- 
ization, to  wit,  the  ACA  and/or  the  informal 
organization  constituted  by  the  concerted  activi- 
ties carried  on  by  the  strikers,  such  labor  or- 
ganization being  not  in  compliance  with  sub- 
sections (f),  (g)  and  (h)  of  Section  9  of  the 
Act  when  the  charges  were  filed  and  the  com- 
plaint purportedly  issued. 

(c)  If  the  Board  can  raise  the  issue  of  rein- 
statement and  back  pay  at  this  late  date  and  with- 
out waiving  Respondent's  position  that  the  Board 
cannot  lawfully  issue  such  an  order,  that  Respond- 
ent was  acting  in  good  faith  and  in  the  belief  that 
it  was  complying  with  the  National  Labor  Relations 
Act  throughout  the  period  involved  in  the  proceed- 
ing, and  was  complying  with  that  Act  unless  only 
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the  law  be  that  the  Respondent  was  required  t( 
deal  with  a  non-complying  union  and  refrain  from 
asking  it  to  comply  and  prove  that  it  was  the  choice 
of  the  majority  under  the  circumstances  although 
it  was  concurrently  promising  to  bargain  with  it 
as  soon  as  there  was  compliance  and  a  certification ; 
and  that  all  of  Respondent's  actions  taken  in  view 
of  the  problems  created  by  the  conflicting  demands 
of  labor  unions  and  the  refusal  of  the  ACA  to  com- 
ply w^ith  the  National  Labor  Relations  Act  were 
reasonable,  fair  and  respectful  of  law  under  all  of 
the  circumstances. 

(d)  Further  evidence  to  support  the  conclusion 
of  the  Trial  Examiner,  reversed  by  the  Board,  that 
the  statements  of  Bash,  referred  to  in  Part  1  of  the 
Board's  decision  and  order,  were  all  expressions  of 
views,  argument  or  opinion  containing  no  threat 
of  reprisal  or  force  or  promise  of  benefit. 

Wherefore,  Respondent  prays  that  the  Court  set 
aside  the  Board's  order  and  dismiss  its  petition 
for  enforcement. 

/s/  GREGORY  A.  HARRISON, 

/s/  RICHARD  ERNST, 

BROBECK,  PHLEGER  & 
HARRISON, 

Attorneys  for  Respondent. 

[Endorsed]:     Filed  Jan.  18,  1951. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  12736 


National  Labor  Relations  Board,  petitioner 

V. 

Globe  Wireless,  Ltd.,  respondent 


ON     PETITIOX    FOR     ENFORCEMENT     OF    AN     ORDER     OF     THE 
NATIONAL  LABOR   RELATIONS   BOARD 


BRIEF  FOR  the  NATIONAL  LABOR  RELATIONS  BOARD 


jurisdiction 


This  case  is  before  the  Court  upon  the  petition  of 
the  National  Labor  Relations  Board  pursuant  to  Sec- 
tion 10  (e)  of  the  National  Labor  Relations  Act,  as 
amended,  (61  Stat.  136,  29  U.  S.  C,  Supp.  Ill,  Sees. 
151  et  seq.),^  for  enforcement  of  its  order  (R.  78-98) 
issued  on  March  20,  1950,  against  respondent.  Globe 
Wireless,  Ltd.  The  Board's  decision  and  order  are 
reported  in  88  N.  L.  R.  B.  1262.  This  Court  has  juris- 
diction under  Section  10  (e)  of  the  Act,  the  unfair 
labor  practices  upon  which  the  order  is  based  having 
occurred  at  respondent's  place  of  business  in  San 
Francisco,  California,  within  this  judicial  circuit. 
Respondent  concedes  that  it  is  engaged  in  interstate 

^  The  pertinent  provisions  of  the  Act  are  set  forth  in  the 
Appendix,  infra,  pp.  4;3-4D. 

(1) 


commerce  witliin  the  meaning  of  the  Act,  and  no  ques 
tion  as  to  the  Board's  jurisdiction  is  presented  ( 

27;  127-128)/ 

STATEMENT   OF   THE   CASE 

Upon    charges    filed    by    individual    complainants 
the  Board  issued  its  complaint,  alleging  that  respon( 
ent  had  violated  Sections  8  (a)    (1)   and  8   (a)    (3] 
of  the  Act  (R.  3-13)/     Following  the  usual  procee( 
ings  under  Section  10  of  the  Act,  the  Board  rendered 
its  decision  and  order  finding  that  respondent   had 
violated  Sections  8  (a)   (1)  and  (8)    (a)    (3)  of  the 

^  Wherever  in  a  series  of  references  a  semicolon  appears,  refer- 
ences preceding  the  semicolon  are  to  the  Board's  findings ;  succeed- 
ing references  are  to  the  supporting  evidence. 

^  Namely,  Lorraine  PL  Conger,  Lillie  I.  Friend,  Paul  Guerrero, 
John  Gyurcsik,  Albert  E.  Hinde,  Charles  A.  Jones,  Vir^rinia 
Kelso,  Violet  A.  Leach,  Jesse  E.  McLin,  Homer  E.  Mulligan, 
Rudolph  ^y.  Niemi,  Malcolm  G.  Parks,  Louis  Pena,  Sylvia  Pottle, 
I^ruce  E.  Kisley,  (ieorge  J.  Rosengren,  David  E.  Shaeil'er,  Pauline 
Smith,  Leslie  T.  Wheeler,  Viola  H.  Williams. 

*  Although  the  charges  initiating  the  proceedings  were  lile<l  by 
the  individual  dischar<zees,  respondent  in  its  answer  to  the  com- 
plaint (R.  20-2*2)  asserted  that  the  true  charging  party  was  the 
American  (Communications  Association,  a  labor  ortjanization, 
which  had  failed  to  comply  with  Section  9  (f),  (g),  and  (h)  of 
the  Act  and  had  violated  Section  8  (b)  (1),  (2)  and  4  (A).  The 
Board  held  that  the  Trial  Examiner  properly  struck  those  de- 
fenses. It  noted  (R.  80,  n.  J^)  that  "the  provisions  of  Section  9 
(f),  (tr),  and  (h)  impose  no  limitation  on  the  filing  of  char^res 
by  individuals,  and  the  fact  that  the  noncomplyin<r  union  may 
have  assisted  members  in  filing  char<;es  is  immaterial,"  citinri: 
Augusta  Chemical  Co.^  88  N.  L.  R.  B.  53,  subsequently  enforced 
by  the  Fifth  Circuit,  187  F.  2d  68.  llie  Board  also  observed  that 
"neither  ncmcompliance  nor  misconduct  on  the  part  of  the  ACA 
constitutes  any  defense  to  the  charges  here.  See  Andrews  Com- 
pany/, 87  X.  L.  R.  B,  871),  and  Irwh\-Lyons  Lumber  Co.,  87  N.  L. 
R.  B.  54.''  The  validity  of  this  holding  is  discussed  at  pp.  33-37, 
infra. 


Act  by  discharging  some  19  employees  for  having 
engaged  in  a  lawful  economic  strike  and  for  being 
members  and  active  in  behalf  of  a  labor  organiza- 
tion; and  further  that  respondent  had  violated  Sec- 
tion 8  (a)  (1)  of  the  Act  by  making  certain  coercive 
statements  to  several  of  its  employees  (R.  78-91). 
The  order  requires  respondent  to  reinstate  the  dis- 
charged employees  with  back  pay;  and  to  cease  and 
desist  from  interfering  with  its  employees  in  the 
exercise  of  the  rights  guaranteed  them  in  Section 
7  of  the  Act,  and  from  discouraging  membership  in 
labor  organizations  of  its  employees  by  discriminating 
against  them  in  regard  to  hire  and  tenure  of  em- 
ployment (R.  91-95). 

I.  The  Board's  findings  and  conclusions 

The  Board's  findings  and  conclusions  and  the  evi- 
dence supporting  them  may  be  summarized  as  fol- 
lows : 

A.  The  discriminatory  discharges 
1.  The  operators  on  the  afternoon  watch 

On  January  21,  1949,  respondent,  a  corporation  en- 
gaged in  the  transmission  of  international  radio  com- 
munications, discharged  for  insubordination  Charles 
E.  Jones,  an  employee  who  was  a  member  of  and 
active  in  the  American  Communications  Association, 
hereinafter  referred  to  as  ACA  or  the  Union,  a  labor 
organization  which  had  failed  to  comply  with  the 
provisions  of  Sections  9  (f)  (g)  and  (h)  of  the  Act 
(R.  26-32,  80).^    After  his  discharge  Jones  went  to 

■  The  Board  found  that  Jones  was  discharged  for  insubordina- 
tion and  not  because  of  his  union  membership  or  activities,  and 
that  his  discharge  was  lawful  (R.  83). 


1 

a  meeting  of  the  ACA  scheduled  at  1:30  ]).  m.  for 
members  working  on  tlie  4  ]).  m.  to  midniglit  watch, 
(hereinafter  referred  to  as  the  afternoon  watch)  (R. 
34;  148-149).  At  tliis  meeting  the  members  voted 
to  protest  Jones*  discharge  (ibid).  Accordingly, 
at  approximately  4:30  p.  m.,  shortly  after  the  wire- 
less operators  on  the  afternoon  watch  had  come  on 
duty,  Jones  and  Parks,  another  employee  of  respond- 
ent, proceeded  to  respondent's  operating  room  where 
Parks  demanded  of  Bash,  respondent's  chief  operator, 
that  Jones  be  reinstated  (R.  34;  150,  229,  359-361, 
339,  657-6()0).  Bash  replied  that  he  himself  had  not 
discharged  Jones  (R.  34;  150,  361)."  The  operators 
then  on  duty  in  the  operating  room  who  were  mem- 
bers of  ACA^  gathered  around  Bash,  who  told  them 
to  go  back  to  their  circuits  (R.  34;  230,  360).  None 
of  them  did  so  (i6/rf).'  Bash  reported  the  matter 
to  McPherson,  respondent's  district  manager  (R.  34; 
361-362,  419).  Shortly  after  5  p.  m.,  upon  orders 
from  McPherson  given  a  few  minutes  before,  Bash 
again  asked  each  of  the  operators  to  return  to  his 
circuit    (R.  34-35;  154-155,  362-3(i()).     Each   rei)lied 

^  According  to  Parks  and  the  other  employees  they  tlieii  ''asked 
to  meet  with  somebody  that  liad  authority  to  reinstate  Jones"  (R. 
221)-2:U)). 

^  Namely,  complainants  Rudy  Niemi,  Viola  Williams,  Bruce 
Risley,  Sylvia  Pottle.  Pauliiu'  Sniitli,  and  Al  Ilinde  (R.  2l>S-229, 
385-387). 

®  Between  tlie  time  Bash  directed  the  ()})eiat()rs  to  return  to 
their  circuits  and  tlie  time  (shortly  after  T)  p.  m.)  wlien,  as  lieiv- 
inaftcr  relatcih  he  told  them  tliat  tliev  were  discharijfed,  the  opera- 
tors remained  idh'  in  the  operatin<r  room  await  in<r  an  opi>ortunity 
to  lodge  a  protest  with  Bash's  superior,  McPherson  (R.  182-184). 


ill  substance  that  he  would  do  so  only  when  Jones 
was  reinstated  (R.  35;  155,  209,  230-233,  256,  365).^ 
In  accordance  with  McPherson's  instructions  Bash 
then  told  the  operators  that  they  were  discharged 
(ibid). 

The  operators  thereupon  repaired  to  McPherson's 
office  (R.  35;  156,  197-198,  208-210).  McPherson 
confirmed  their  discharge  l)ut  again  offered  them  the 
opportunity  to  return  to  work  (R.  35;  189,  422-424, 
428).  They  repeated  their  demand  that  Jones  be 
reinstated  as  a  condition  to  their  returning  to  work 
and  McPherson  told  them  that  they  were  discharged 
(ibid.).  The  operators  thereupon  immediately  left 
respondent's  premises  (R.  157,  248,  394).  A  few  days 
later  each  of  them  received  through  the  mails  a  final 
pay  check  accompanied  by  a  notice  of  termination  of 
employment  (R.  198,  199,  221).^^ 

2.  The  operators  on  the  midnight  watch 

Another  meeting  of  the  ACA  was  held  at  8  p.  m. 
on  January  21,  attended  by  members  of  the  midnight 
to  8  a.  m.  watch  (hereinafter  referred  to  as  the  mid- 

^  Hinde  testified :  "I  merely  stated  that  I  am  willing  to  go  back 
to  work  but  I  would  rather  discuss  this  grievance  fii-st"  (R.  274). 
Parks  testified:  ''We  told  him  we  would  go  back  to  the  circuits 
when  Chuck  Jones  was  reinstated  or  a  good  reason  given  for  his 
heing  fred''  (R.  230).  [Italics  added.]  Pottle  testified  to  the 
same  effect  (R.  220). 

^°  The  notice  read  as  follows :  ''/n  vieio  of  the  termination  of 
your  ejnpJoyment^  we  hand  you  herewith  your  final  pay  check 
covering  salary  through  June  22.  This  check  also  includes  any 
accrued  vacation  pay."  (R.  199.)  [Italics  added.]  This  notice 
was  prepared  and  mailed  on  the  Monday  or  Tuesday  following 
the  discharge  of  the  operators  on  Friday,  January  21,  1949 
(R.424). 
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night  watch),  as  well  as  the  employees  on  the  after- 
noon watch  who  had  just  been  discharged  (R.  35; 
157-158,  232-234).  It  was  decided  that  another  pro- 
test should  be  lodged  with  respondent  (ibid.).  In 
accordance  with  this  decision.  Parks,  this  time  ac- 
companied by  Albert  Hinde,  one  of  the  previously 
discharged  operators,  approached  Bash  in  respond- 
ent's operating  room  shortly  after  midnight  (R.  35- 
36;  233-235,  265-266,  283,  344-348,  444-445,  446,  488). 
Parks  repeated  the  protest  against  Jones'  discharge 
and  Bash  answered  that  the  matter  was  out  of  his 
hands  (ibid.).''  The  ACA  operators  on  the  midnight 
watch  then  on  duty  left  their  circuits  and  joined  the 
group  around  Bash  (R.  35-36;  234,  266,  282-286,  368- 
369).''  They  made  it  clear  that  none  of  them  would 
return  to  work  until  Jones  was  reinstated  (ibid,). 
Upon  Bash's  failure  to  give  any  assui^ance  that  Jones 
would  be  reinstated,  they  sat  around  the  operating 
room  as  had  the  group  in  the  afternoon  (ibid.). 
About  an  hour  later  Bash  told  them  that  they  were 
discharged  and  ordered  them  to  leave  the  premises, 
which  they  did  (R.  36;  286,  29r)-296). 

Like  the  operators  who  were  discharged  in  the 
afternoon,  those  on  the  midnight  shift  wliu  wci-c  tlius 
discharged  received  through  the  mail  their  final  ])ay 
checks  accompanied  hy  notices  of  termination  of  their 


^'  AlK)nt  IT)  minutes  al'tcr  Paiks  and  Hindi*  arrived  at  ivspond- 
ent's  operating  room  Basil  sniiimoiuHl  a  building  ^niainl  and  had 
them  ejo<'tod  from  the  i^i-emiscs  (  K.  i>;5r),  *J84,  'M\9) . 

"The  operators  who  joined  Parks  and  Hinde  on  this  occasion 
were  comjilainants  Lorraine  Con«rer,  .John  (ivurcsik,  Rudy  Niemi, 
Vir<iinia  Kelso,  John  McLin,  Homer  Mulli<ran,  Ivouis  Pena,  Violet 
Leach,  David  Shaell'er,  and  (leorge  Kosengien  (H.  ii.'i4,  385-^5^7). 


eniploynu'iit    (K.   221,  424.     See  footnote  10,  supra, 

p.  r.). 

3.  The  discharge  of  Guerrero,  Wheeler,  and  Friend 

In  addition  to  the  ACA  operators  on  the  afternoon 
and  midnight  watches,  respondent  discharged  three 
other  ACA  operators  who  were  not  at  work  on  either 
January  21  or  22,  1949,  namely,  complainants  Paul 
Guerrero,  Leslie  Wheeler  and  Lillie  Friend. 

Guerrero:  On  Saturday  evening,  January  22,  Paul 
Guerrero,  an  operator  on  the  8  a.  m.  to  4  p.  m.  watch, 
had  a  friend  telephone  respondent  that  he  could  not 
report  for  w^ork  on  Sunday,  January  23,  because  of 
illness  (R.  36;  344-345).  When  Bash  learned  that 
Guerrero  had  been  reported  absent  because  of  illness, 
he  telephoned  Guerrero  and  told  him  to  report  for 
work  anyway  because  he  (Bash)  would  not  stand  for 
any  miion  tricks  (R.  89;  345-346).^'  Bash  testified 
that  he  told  Gueriero  to  get  a  doctor's  certificate 
(R.  89;  376).  When  Guerrero  reported  for  work  at 
8  a.  m.  on  Monday,  January  24,  Bash  asked  him  if  he 
had  a  doctor's  certificate  (R.  36-37,  89;  347-348,  378). 
Guerrero  replied  that  he  did  not  and  that  he  had  never 
before  been  required  to  have  a  doctor's  certificate  for 
1  day's  absence  because  of  illness  (R.  89;  348).  Bash 
immediately  discharged  him,  saying,  *'I  know  you  are 

"Guerrero  testified  (R.  Ui\)  : 

"A.  I  kept  telliiifr  him  I  was  sick,  I  was  sick  in  bed.  He  says, 
well,  lie  says,  'I  am  not  ^oing  to  stand  for  none  of  Barlow's  tricks, 
you  show  up,  you  come  down  and  show  yourself.'  I  said,  'Hell, 
I  can't  help  it.' 

"Q.  Wlio  was  this  Barlow  he  referred  to? 

•A.  The  Secretary  of  the  Union." 


going  to  make  me  reinstate  Chuck  Jones,  now  gel 
down  there  on  the  bricks  with  the  rest  of  them  an< 
make  me  do  it''  (R.  89-90;  348,  378,  379). 

Wheeler  and  Friend:  Wheeler  and  Friend  werel 
witli  (luerrero  when  he  was  discharged  (R.  90;  309, 
318).  Innnediately  after  he  had  discharged  Guerrero, 
Bash  turned  to  Wheeler  and  told  him  tliat  he  was 
discharged  because  he  liad  not  reported  for  work 
the  night  before  (R.  90;  316-320).  Before  Wheeler 
could  explain  his  absence.  Bash  told  him  to  go 
outside  with  Guerrero  and  *'tiy  to  make  him  re- 
instate Chuck  Jones,  Bruce  Risley  and  company" 
(R.  90;  320).  Bash  then  ordered  Friend  to  get  to 
work  (R.  90;  310).  When  she  l)egan  to  discuss 
the  various  discharges.  Bash  brusquely  told  her  '*to 
trot  along  then''  (R.  90;  310-311).  She  then  joined 
Guerrero  and  Wheeler  and  all  three  went  down 
to  the  picket  line  which  had  ])een  established  in 
front  of  respondent's  premises   (R.  90;  311). 

As  in  the  case  of  the  o])erators  on  the  afternoon 
and  midnight  watches,  respondent  mailed  to  Guerrero, 
Wheeler  and  Friend  notices  of  the  termination  of 
their  employment  together  with  their  final  pay 
checks  (R.  311-312). 

4.  The  Board's  rejection  of  respondent's  defenses 

Upon  the  facts  set  fortli  ;il)oV(\  the  Board 
concluded: 

(1)  That  respondent  in  violation  of  Section  8 
(a)  (1)  of  the  Act  iiad  (liscliar^'ed  Guerrero,  Wheeler, 
Friend,  and  the  operators  of  the  afternoon  and  mid- 
night watches  because  they  had  engaged  in  a   hiwTul 


concerted  activity  for  mutual  aid  and  protection 
witliiii  the  meaning  of  Section  7  of  the  Act,  and 
(2)  That  by  discharging^  the  a))ove  mentioned  em- 
ployees respondent  had  discriminated  against  them 
in  regard  to  hire  or  tenure  of  employment  for  the 
purpose  of  discouraging  membership  in  a  labor  or- 
ganization (namely,  the  ACA),  thereby  also  violating 
Section  8  (a)  (3)  of  the  Act  (R.  84-91).  The  Board  in 
so  doing  overruled  the  Trial  Examiner  on  the  one  ground 
on  which  he  had  held  the  discharges  to  be  proper.  The 
Trial  Examiner,  like  the  Board,  held  the  strike  not  to 
have  been  caused  by  unfair  labor  practices,  since,  as  he 
and  later  the  Board  fomid,  Jones  had  been  discharged 
for  cause  (R.  32-34, 83) .  The  Trial  Examiner  concluded 
therefrom  that  the  strikers  were  therefore  vulnerable  to 
valid  discharge  (R.  39).  The  Board,  however,  pointed 
out  (R.  84,  85)  that  while  **  respondent  was  free  to  re- 
place such  strikers  at  any  timiC  prior  to  their  uncon- 
ditional request  for  reinstatement,"  respondent  was 
not  '*free  to  discharge  the  strikers  before  they  had  been 
replaced,''  and  that,  therefore,  their  discharges  in  ad- 
vance of  their  having  been  replaced  was  in  violation  of 
Section  8  (a)  (1)  and  (3)  of  the  Act,  **unless  there  is 
merit  to  the  respondent's  contention  that  the  strike  was 
for  an  unlawful  purpose  or  otherwise  unprotected." 
The  Board  after  due  consideration  concluded  that  the 
respondent's  contentions  to  the  latter  effect  were  with- 
out merit. 

Res})ondent  first  contended  that  the  strike  contra- 
vened the  Federal  Communications  Act  of  1934  and, 
therefore,  was  not  a  lawful  concerted  activity  protected 
by   Section   7.     This    contention   was    based    on   the 


assertion  that  any  work  stoppage  would  cause  it  to  dis- 
continue to  furnish  services,  and  that  this  discontinuance 
W(Mild  ))e  a  violation  of  the  duty  to  furnish  service  im- 
IJosed  by  Section  501  of  the  Federal  Communications 
AcV  (See  47  U.  S.  C.  201,  214.)  The  l^oard,  how- 
ever, applying  the  explicit  language  of  that  section,  hel 
that  if  respondent's  failure  to  serve,  or  abandonment  o 
service  were  caused  by  a  strike,  respondent  would  not  b 
held  to  have  violated  its  statutory  duty  and  would  not  be 
subject  to  any  penalty  (R.  86). 

Resi)ondent  also  urged  that  the  strike  violated 
Section  8  (b)  (2)  of  the  Act  in  that  its  purpose  was 
to  compel  respondent  to  discriminate  in  favor  of 
Jones  because  of  his  activity  in  and  on  behalf  of 
the  ACA.  The  Board  found  and  the  evidence 
showed,  however,  that  the  strikers  believed  that 
Jones  had  been  discriminatorily  discharged  because 
of  his  ACA  meml>ership  and  activities  and  feared 
similar  reprisals  against  themselves  (R.  213-214,  227, 
283).  Accordingly,  the  Board  held  that  there  was 
no  basis  for  the  assertion  that  the  strikers  were 
seeking  to  compel  respondent  to  give  i)reference  of 
emi)loyment  to  the  active  ACA  mem])ers  and  ad- 
herents or  to  permit  them  to  engage  in  iiisnl)()r(liiia- 
tion  merely  because  of  their  union  membership 
(R.  87-88). 
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'*47  U.  ^>.  C  001:  "Any  person  who  willfully  luul  knowingly 
does  or  causes  or  suffei^  to  be  done  any  act,  matter,  or  thin^r,  in 
this  Act  proliihitod  or  declared  to  be  unlawful,  or  who  willfully 
and  knowin<rly  permits  or  fails  to  do  any  act,  matter,  or  thinrr  in 
this  Act  required  to  be  done,  or  willfully  and  knowingly  causes 
or  suffei-s  such  omission  or  failure,  shall,  upon  conviction,  be 
punished     ♦     *     *." 
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Respondent  further  argued  that  the  strike  was 
a  sit-down  strike  and  therefore  not  a  lawful  concerted 
activity  protected  by  Section  7  of  the  Act.  The 
Board  found  and  the  evidence  showed,  however,  that, 
while  the  employees  stood  around  Bash's  desk  for 
about  an  hour  discussmg  Jones'  discharge,  they  left 
immediately  after  they  were  discharged  and  did  not 
attempt  to  hold  the  premises  in  defiance  of  the  re- 
spondent's right  of  possession  (R.  88;  157,  248,  286, 
295-296).  The  Board,  therefore,  held  that  the  strike 
was  not  a  sit-down  strike  (R.  88). 

Finally,  respondent  contended  that  the  strike  was 
illegal  and  therefore  not  a  lawful  concerted  activity 
protected  by  Section  7  because  the  strikers  violated 
a  nondiscriminatory  company  rule  by  stopping  work. 
The  rule  upon  which  respondent  relied  provided  that 
*'the  Company  reserves  the  right  to  discharge,  sus- 
pend, or  otherwise  discipline  any  employee  it  has 
reason  to  believe  is  failing  to  perform  his  work  prop- 
erly" (R.  87;  412).  But  the  Board  found,  as  the 
evidence  showed,  that  the  strikers  engaged  in  a  com- 
plete work  stoppage  and  were  discharged  because 
they  chose  to  strike  (R.  87,  see  supra,  pp.  4-6).  The 
Board,  accordingly,  held  that  the  rule  which  respond- 
ent sought  to  invoke  had  no  application  to  the  facts 
of  the  case  (R.  87).^^ 

^'In  holding  that  respondent  had  violated  Section  8  (a)  (1) 
and  (8)  by  discliar<rin<;  the  strikei*s,  tlie  Board  reversed  the  Trial 
Examiner,  who  held  that  the  employer  was  free  to  replace  the 
economic  strikers  prior  to  their  application  for  reinstatemenj.  (R. 
30).  The  Board  observed  tliat  ''it  does  not  follow  from  this  [an 
employer's  rio^ht  to  replace  economic  strikers]  that  the  Respond- 
ent was  free  to  discharge  the  strikers  before  they  had  been  re- 
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B.    Respondent's  coercive   and   threatening  antiunion   statements 

When  the  operators  on  the  afternoon  watch  left 
McPherson's  office  at  approximately  5:30  p.  m.  on 
January  21,  Bash  followed  Sylvia  Pottle  and  Pauline 
Smith,  two  of  the  operators,  into  the  employees' 
locker  room  and  engaged  Pottle  in  a  conversation 
(R.  40;  210-211,  248-249).  In  the  course  of  this 
conversation  Jiash  told  Pottle  that  respondent  **just 
[had]  to  get  rid  of  the  communists,"  that  ACA  would 
never  come  back  into  the  i)lant  and  that  if  she  were 
*  Vise"  she  would  get  out  of  the  ACA  '' while  the  get- 
ting is  good"  (R.  40-42,  82;  211,  249).  Bash  made 
statements  of  similar  nature  to  several  other  em- 
ployees. Thus,  he  told  complainants  Conger  and 
Shaeffer  that  '*if  you  are  going  to  tie  yourselves  to 
the  tail  of  this  Communist  kite  [meaning  the  ACA], 
you  can  sink  with  it"  (R.  82;  285,  303).  He  warned 
Conger  that  ACA  could  not  do  her  any  good  (R.  83; 
280),  and  counselled  her  to  *' remember  that  it's 
I)retty  nice  to  keep  eating,  you  know"  (R.  83;  281). 
Likewise,  he  told  complainant  Kelso  that  respondent 
w^anted  the  union  out  of  its  offices  and  that  it  was 
starting  with  '\guys  like  Chuck  Jones  and  Bruce 
Risley  and  *  *  *  going  on  do w^n  the  line"  (R.  83; 
297). 

The  Board  found  that  the  statements  made  by 
Bash  to  Pottle,  Conger,  Shaeffer  and  Kelso  inter- 
fered with  res})ondent's  emj)loyees  in  the  exercise  of 
the  rights  guai*ant(HMl  tlu^n  in  Section  7  of  the  Act; 

placed,"  (K.  84).  It  found  "no  basis  for  conc'ludin<r,  as  ditl  the 
Trial  Examiner,  that  'any  or  all  of  [the  strikei*sl  could  have  had 
their  joi)s  back  at  any  time  before  they  were  filled  by  new 
employees' ''  (R.  85,  n.  15). 
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tliat  each  of  the  statements  contained  a  threat  of 
reprisal  and  was  not,  therefore,  protected  by  Section 
8  (c)  of  the  Act;'"  and  that  by  such  statements  re- 
spondent violated  Section  8  (a)  (1)  (R.  83). 

The  Board  overruled  respondent's  contention  that 
the  Board  could  not  lawfully  find  that  respondent  had 
violated  Section  8(a)(1)  of  the  Act  on  the  basis  of  the 
threats  and  coercive  statements  made  by  Bash  to  the 
several  employees  because  the  charges  (R.  3-8),  un- 
like the  complaint  (R.  10,  12),  alleged  only  violations 
of  Sections  8  (a)  (1)  and  (3)  by  certain  discharges 
and  did  not  contain  any  allegations  of  violations  of 
Section  8  (a)  (1)  by  threats  and  coercive  statements. 
The  threats  and  coercive  statements  were  made  at  or 
about  the  time  the  employees  w-ere  discharged  in 
January  1949  (R.  40-42;  211,  249,  280,  285,  297, 
303).  The  charges  were  filed  in  April  1949  (R.  7), 
and  the  complaint,  which  alleged  violations  of  Section 
8  (a)  (1)  not  only  by  the  discharges  referred  to  in  the 
charges  but  also  by  threats  and  coercive  statements, 
was  filed  in  June  1949  (R.  13).  The  Board  held  that 
a  complaint  may  law^fully  enlarge  upon  a  charge  so  as 
to  allege  unfair  labor  practices  in  addition  to  those 
averred  in  the  charge  if  the  additional  unfair  labor 
practices  were  committed  within  the  6  months'  period 
preceding  the  filing  of  the  charge  (R.  81). 

11.  The  Board's  order 

On  the  basis  of  the  foregoing  findings  and  conclu- 
sions the  Board  entered  its  order  requiring  respondent 

^^'  Tlie  Board  reversed  the  Trial  Examiner  who  hehl  tliat  the 
statements  were  protected  by  Section  8(c)  (R.  42) . 
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(a)  to  cease  and  desist  from  discouraging  member- 
sliip  in  labor  organizations  of  its  employees  by  dis- 
criminating against  them  in  regard  to  their  hire  or 
tenure  of  employment  and  from  in  any  other  manner 
interfering  with,  restraining,  or  coercing  its  employees 
in  the  exercise  of  their  rights  under  Section  7  of  the  Act : 
(I))  to  offer  to  each  of  the  complainants,  except  Jones, 
full  and  immediate  reinstatement  to  their  foiTner  or 
equivalent  positions  with  back  pay  from  the  date  of 
the  abandonment  of  the  strike  to  the  date  on  which 
respondent  offers  reinstatement;  and  (c)  to  post  the 
usual  notices  (R.  91-98)/' 


QUESTIONS   PRESENTED 


1.  Whether  the  discharge  of  employees  for  striking 
in  protest  against  the  discharge  of  another  employee 
violates  Section  8  (a)   (1)  and  (3)  of  the  Act. 

2.  Whether  the  strike  in  this  case  violated  the  Fed-' 
eral  Communications  Act,  or  Section  8  (b)  (2)  of  the 
National  Labor  Relations  Act,  as  amended,  or  the 
employees^  contracts  of  emplojmient. 

3.  Whether  substantial  evidence  supports  the 
Board's  findings  that  respondent  by  threatening  and 
coercive  statements  to  its  employees  violated  Section 
8  (a)  (1)  of  the  Act,  and,  as  a  corollary  proposition, 
whether  these  statements  are  protected  by  Section  8(c) 
of  the  Act. 
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"  Following  entry  of  the  order,  the  Board  petitioned  this  Court 
for  enforcement  thereof.  Respondent  moved  to  remand  tlie  case 
for  tlie  lakin<;  of  additional  evidence.  This  motion  is  discussed 
infi'd,  pp.  t20-4(). 
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4.  Whether  discharged  employees  who  are  members 
o\'  a  union  which  has  not  complied  with  Section  9  (f), 
(g),  and  (h)  of  the  Act,  are  precluded  from  filing  indi- 
vidual charges  with  the  Board. 

5.  Wliether  the  discharge  of  economic  strikers  prior 
to  their  replacement  is  an  unfair  labor  practice  so 
that  evidence  as  to  their  replacement  following  their 
discharge  is  irrelevant  in  a  proceeding  based  upon  the 
illegality  of  the  discharge, 

6.  Whether  an  employer  who  has  discriminatorily 
discharged  individual  employees  may  validly  defend 
his  conduct  on  the  ground  that  the  employees  were 
members  of  a  labor  organization  which  likewise  vio- 
lated the  Act. 

7.  Whether  evidence  as  to  the  amount  of  back  pay 
due  employees  is  material  in  proceedings  looking  to 
the  enforceability  of  an  order  based  upon  their 
discriminatory  discharge. 

SUMMARY   OF   ARGUMENT 

1.  The  employees  who  struck  in  protest  against 
Jones'  discharge  were  economic  strikers.  Respond- 
ent by  discharging  them  for  that  activity  violated 
Section  8  (a)  (1)  and  (3)  of  the  Act.  The  strike  did 
not  contravene  any  federal  law  and  was  not  in  breach 
of  contract. 

2.  The  threatening  and  coercive  statements  of  Bash 
were  likewise  violative  of  Section  8  (a)  (1).  The 
failure  of  the  charges  to  allege  this  aspect  of  respond- 
ent's misconduct  did  not  preclude  the  Board  from 
alleging  the  misconduct  in  its  complaint,  issued  within 
six  months  of  the  commission  of  the  unfair  labor 
practices. 
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3.  Respondent's  motion  to  remand  for  the  taking 
of  additional  evidence  should  be  denied.    Evidence  as 
to  the  Union's  misconduct  or  its  failure  to  comply 
with  Section  9  (f),  (g),  and  (h)  is  not  material  in 
the  circumstances  of  this  case.     Evidence  as  to  the  re- 
placement of  the  strikers  after  their  discharge  is  like- 
wise immaterial,  since  the  unfair  labor  practice  was 
complete  at  the  time  of  the  discharge.    Evidence  as 
to  the  abandonment  of  the  strike  would  be  relevant 
in  determining  the  amount  of  back  pay,  if  any,  due 
the  strikers,  but  is  not  relevant  in  this  proceeding 
which  is  to  determine  the  validity  of  the  Board's 
order, 

ARGUMENT 

I.  Respondent's  discharge  of  the  employees  who  struck  in 
protest  against  the  dismissal  of  Jones  violated  Sections 
8  (a)  (l)and  (3)of  the  Act 

A.  A   strike    to  compel   the  reinstatement   of  a  discharged   employee  is 
protected  by  the  Act 

The    evidence    conclusively    shows,    as    the    Board 
found,  that  each  of  the  19  employees  ordered  rein- 
stated was  discharged  by  respondent.    Not  only  were 
they  told  orally  that  they  were  discharged,  but  all 
of  them  received  written  notice  of  the  termination  of 
their   employment   accompanied   by   their    final   pay 
checks,  .supra,  pp.  5,  6.     Nor  does  the  record  leave  any 
room  for  doubt  that  the  ACA  operators  on  the  after- 
noon and  midnight  watches  were  discharged  because 
they  chose  to  strike  in  protest  against  the  discharge 
of  Jones.    Clearly,  when  they  stopped  work  they  did 
so  for  that  purpose,  supra,  pp.  4-6.     Th(>y  were  ordered 
back  to  work,  and  when  Uwiv  demands  were  not  met 
tlicy  chose  to  strike. 
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By  striking  in  protest  against  the  discharge  of 
Jones,  the  operators  were  engaging  in  a  concerted 
activity  for  mutual  aid  and  protection  within  the 
meaning  of  Section  7  of  the  Act.  N.  L.  R.  B,  v.  Peter 
CaiUer  Kohler  Swiss  Chocolate  Co.,  130  F.  2d  503,  505 
(C.  A.  2)  ;  Carter  Carburetor  Corp.  v.  N,  L.  R,  B., 
140  F.  2d  714  (C.  A.  8).  As  Judge  Learned  Hand 
said  in  N.  L.  R,  B.  v.  Peter  Cailler  Kohler  Swiss 
Chocolate  Co.,  supra: 

When  all  other  workmen  in  a  shop  make  com- 
mon cause  with  a  fellow  workman  over  his 
separate  grievance  and  go  out  on  strike  in  his 
support,  they  engage  in  a  ^^ concerted  activity" 
for  ^^ mutual  aid  or  protection"  although  the 
aggrieved  workman  is  the  only  one  of  them 
who  has  any  immediate  stake  in  the  outcome. 
The  rest  know  that  by  their  action  each  one 
of  them  assures  himself,  in  case  his  turn  ever 
comes,  of  the  support  of  the  one  whom  they 
are  all  then  helping;  and  the  solidarity  so 
established  is  ^^ mutual  aid"  in  the  most  literal 
sense,  as  nobody  doubts. 

Therefore,  by  discharging  the  operators  for  engaging 
in  the  strike,  respondent  clearly  violated  Section 
8  (a)  (1)  of  the  Act  w^hich  makes  it  an  unfair  labor 
practice  for  an  employer  to  interfere  wdth,  restrain 
or  coerce  his  employees  in  the  exercise  of  the  rights 
guaranteed  them  in  Section  7  of  the  Act.  N.  L.  R.  B. 
V.  Mackaij  Radio  &  Telegraph  Co.,  304  U.  S.  333,  347 ; 
N.  L.  R.  B.  V.  Kennametal  Inc.,  182  F.  2d  817  (C.  A. 
3) ;  J.  A.  Bentleij  Lumber  Co.  v.  N.  L.  R.  B.,  180  F.  2d 
641  (C.  A.  5) ;  Gullett  Gin  Co.  v.  N.  L.  R.  B.,  179  F. 
2d  499  (C.  A.  5) ;  A^.  L.  R.  B.  v.  Peter  Cailler  Kohler 
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Swiss  Chocolate  Co.,  130  F.  2cl  503  (C.  A.  2) ;  N.  L 
B.  B.  V.  Gulf  Public  Service  Co.,  116  F.  2d  852,  855 
(C.  A.  5)  ;  N.  L.  R.  B.  V.  Remington  Rand,  Inc.,  130 
F.  2d  919,  927,  928  (C.  A.  2)  ;  N.  L.  R.  B.  v.  Stackpole 
Carbon  Co.,  105  F.  2d  167,  176  (C.  A.  3),  certiorari' 
denied,  308  U.  S.  605;  see  also.  Home  Beneficial  Life 
Ins.  Co.  V.  N.  L.  R.  B.,  159  F.  2d  280,  284-285  (C.  A; 
4),  certiorari  denied,  332  U.  S.  758;  N.  L.  R.  B.  v! 
Kalamazoo  Stationery  Co.,  160  F.  2d  465  (C.  A   6)' 
certiorari  denied,  332  U.  S.  762;  Carter  Carhureto} 
Corp.  V.  N.  L.  R.  B.,  140  F.  2d  714,  717-718  (C.  A.  8). 
Tlie  fact  that  Jones  was  discharged  for  cause  and  his 
dismissal  was  lawful  does  not  in  any  manner  detract 
from  the  illegality  of  respondent's   conduct  in   dis- 
charging the  strikers.  Firth  Carpet  Co.\  N  L  R  B 
129  F.  2d  633,  635-636   (C.  A.  2).    While, 'as '  the 
Board  found,  the  strike  was  an  economic  strike  and 
respondent    was    therefore    entitled    to    replace    the 
strikers,   (cf.  N.  L.  R.  B.  v.  Mackay  Radio  d  Tele- 
graph Co.,  supra),  respondent  could  not  lawfully  dis- 
charge the  strikers  before  their  places  had  been  filled. 
N.  L.  R.  B.  V.  Remington  Rand,  Inc.,  130  F.  2d  919, 
928  (C.  A.  2).    As  the  Court  of  Appeals  for  the  Second 
Circuit  said  in  the  case  just  cited: 

Respondent,  by  its  immediate  discharge  of 
the  strikers  and  attempted  abnegation  of  the 
employment  relationship,  was  guiltv  of  an  un- 
fair labor  i)ractice.  It  sought  to  discharge 
strikers  who,  under  Section  2  (3)  of  the  Act 
were  still  its  employees  and  who  were  thus 
entitled  to  ai)ply  for  reinstatement  or  at  the 
very  least  entitled  to  reinstatement  where  their 
jobs  remained  imfilled. 
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Respondent,  though  it  sought  to  do  so,  could 
not  deny  the  right  to  reinstatement  to  the  strik- 
ing polishers.    Even  if  there  had  been  no  unfair 
labor  practice,  respondent  could  not  rely  upon 
its    alleged    right,    if    any,    to    discharge    the 
strikers,  because  in  the  instant  case,  the  strikers 
were    discharged    without    being— or    before 
being — replaced. 
Since  the  operators  engaged  in  a  complete  work 
stoppage  the  doctrine  that  employees  cannot  remain 
at  work  and  at  the  same  time  select  what  part  of  their 
allotted  tasks  they  will  perform  (cf.  N.  L.  R.  B.  v. 
Montgomery  Ward  &  Co.,  157  F.  2d  486,  496  (C.  A.  8)  ) 
is  inapplicable.    Home  Beneficial  Life  Insurance  Co. 
V.  N.  L.  R.  B.,  159  F.  2d  280  (C.  A.  4),  certiorari  denied, 

332  U.S.  758. 

What  has  been  said  in  reference  to  the  discharge 
of   the    operators    on   the    afternoon    and   midnight 
watches  is  also  true  with  respect  to  the  discharge  of 
Guerrero,  Wheeler,  and  Friend.     The  record  shows 
beyond  question  that  respondent  discharged  these  em- 
ployees because  it  was  of  the  belief  that  they  had 
joined  the  strike  and  made  common  cause  with  the 
strikers  (supra,  pp.  7-8).     The  fact  that  respondent 
may  have  been  mistaken  in  its  belief  is  immaterial. 
N.  L.  R.  B.  V.  Linh  Belt  Co.,  311  U.  S.  584,  589-590. 
By  discharging  the  strikers  respondent  also  vio- 
lated Section  8   (a)    (3)   which  makes  it  an  unfair 
labor  practice  for  an  employer  to  discourage  mem- 
bership  in   a   labor   organization   by   discrimination 
against  his  employees  in  regard  to  hire  and  tenure 
of  employment.     The  record  makes  it  clear,  as  the 
Board  found,  that  respondent  discharged  the  strikers 
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not  only  because  they  had  engaged  in  a  strike  but 
also  because  they  were  members  of  and  active  in 
the    ACA.    Bash's     statements    to     Guerrero     and 
Wheeler  at  the  time  he  discharged  them  (stip-a,  p. 
8),    as    well    as    his    statements    to    Pottle,    Conger. 
Shaeffer    and    Kelso     (supra    ]^p.   11-12)     establish 
that  anti-union  animus  motivated  the  discharges.    In 
any  event,  it  is  settled  law  that  discharge  of  union 
members  for  engaging  in  a  strike  sanctioned  by  the 
union  constitutes  not  only  a  violation  of  Section  8 
(a)   (1)  but  also  of  Section  8  (a)   (3).    N.  L.  R.  Bi 
V.  Mackay  Radio  <&  Telegraph  Co.,  304  U.   S.  33^ 
345,  347;  N.  L.  R.  B.  v.  Stackpole  Carbon  Co.,  105 
F.  2d  167,  176  (C.  A.  3)  ;  Berkshire  Knitting  Ilill^ 
V.  N.  L.  R.  B.,  139  F.  2d  134,  140-141  (C.  A.  3),  cer- 
tiorari  denied,  322  U.  S.  747;  .V.  L.  R.  B.  v.  KaLma. 
zoo  Stationer)!  Co.,  160  F.  2d  465  (C.  A.  6),  enforcing 
66  N.  L.  R.  B.  930,  931,  certiorari  denied,  332  U.  S^ 
762;  American  Mfg.  Co.,  5  N.  L.  R.  B.  433,  enforced^ 
106  F.  2d  61    (C.  A.   2),  affirmed,  309  U.   S.   629; 
Carter  Carburetor  Corp.  v.  N..  L.  R.  B.,  140  F.  2d 
714,  718  (C.  A.  8)  •  Western  Cartridge  Co.  v.  N.  L 
R.  B.,  139  F.  2d  855,  858  (C.  A.  7)  ;  Home  Beneficial 
Ufe  Ins.  Co.  v.  N.  L.  R.  B.,  159  F.  2d  280,  284-285 
(C.  A.  4),  certiorari  denied,  332  U.  S.  758;  N.  L.  R.  S, 
V.  Remington  Rand,  94  F.  2d  862,  871  (C.  A.  2),  cer- 
tiorari denied,  304  U.  S.  576;  A^.  L.  R.  B.  v.  Ohio 
Calcium  Co.,  133  F.  2d  721,  726  (C.  A.  6) ;  N.  L.  R.  B. 
V.  Clinton  Woolen  Mfg.  Co.,  141  F.  2d  753,  756  (C. 
A.  6);  A^.  L.  R.  B.  v.  Kennametal  Inc.,  182  F    2d 
817  (C.  A.  3). 
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B.  The  Board  properly  concluded  that  the  strike  was  not  illegal 

Respondent  contended  that  it  was  justified  in  dis- 
charging the  strikers  because  the  strike  was  illegal. 
In  support  of  this  contention  respondent  argued  the 
strike  was  a  sit-down  strike  and  was  called  in  vio- 
lation of  (a)  the  Federal  Communications  Act,  (b) 
Section  8  (b)  (2)  of  the  National  Labor  Relations 
Act,  and  (c)  the  strikers'  contracts  of  employment. 
None  of  these  contentions  can  be  sustained. 

The  strike  was  obviously  not  a  sit-down  strike. 
While  the  strikers  on  the  afternoon  and  midnight 
watches  remained  in  respondent's  operating  room 
for  about  an  hour  after  Parks'  demands  for  Jones' 
reinstatement,  they  left  as  soon  as  they  were  dis- 
charged (supra,  pp.  5,  6).  At  no  time  did  they  claim 
to  hold  the  premises  in  defiance  of  respondent's  right 
of  possession.  In  these  circumstances  the  contention 
that  the  strike  was  a  sit-down  strike  is  wholly  wanting  in 
merit.  N,  L,  B.  B,  v.  American  Mfg.  Co.,  106  F.  2d  61, 
68(C.A.2). 

Respondent's  contention  that  the  strike  contravened 
the  Federal  Communications  Act  is  equally  im- 
tenable.  It  is  true  that  that  statute  prohibits  respond- 
ent as  a  licensee  from  abandoning  service  to  any  com- 
munity without  first  obtaining  a  certificate  from  the 
Federal  Communications  Commission  (47  U.  S.  C.  214) 
and  that  it  imposes  upon  respondent  the  duty  to  serve 
all  without  discrimination  upon  reasonable  request 
(47  U.  S.  C.  201).  It  is  likewise  true  that  Section 
501  of  the  statute  makes  it  unlawful  for  any  person 
willfully  and  knowingly  to  **cause"  or  ''suffer"  to 
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be  done  anything  declared  by  the  statute  to  be  un- 
lawful, or  to  *^'ause"  or  ** suffer''  to  be  omitted  any- 
thing required  by  the  statute  (47  U.  S.  C.  501). 
But  employees  by  stopping  work  and  withholding 
their  services  do  not  '*cause''  or  '^suffer"  a  licensee 
to  breach  its  statutory  duties  any  more  than  a  merji 
chant  or  manufactur(^r  who  refuses  to  furnish  the 
licensee  with  essential  equipment  and  supplies.  It 
is  too  clear  for  argument  that  neither  the  employee 
nor  the  supplier,  who  refuses  to  furnish  the  licensee 
with  services  or  goods,  as  the  case  may  be,  *^ causes" 
or  *^ suffers''  the  licensee  to  breach  its  statutory 
duties,  although  without  those  essentials  it  will  be 
impossible  for  the  licensee  to  meet  its  statutory  obli- 
gations. Those  obligations  are  imposed  upon  the 
licensee  and  not  upon  third  parties  vested  with  the 
lawful  right  to  withhold  their  services  and  jjroperty. 
The  Federal  Connnunications  Act  does  not,  either 
expressly  or  by  implication,  confer  upon  a  licensee 
the  right  to  conscript  labor  or  in  any  manner  restrict 
the  right  of  employees  to  strike  or  to  quit  work 
singl}^  or  in  concert.'"  On  the  other  hand  the  National 
Labor  Relations  Act,  a  later  statute,  expressly 
recognizes  the  I'ight  of  employees  to  strike  and  to  en- 
gage in  concerted  activities  for  their  nuitual  aid 
and  protection.  International  Union,  etc.  v.  O'Brien, 
339  TT.  S.  454.     Furthermore,  as  the  Board  pointed 

^*  This  distiiifruishes  the  present  case  from  Southern  Steawship 
Co.  V.  N.  L.  R.  B.,  rU()  U.  S.  31,  upon  which  respondent  relied  in 
its  argument  before  the  Board.  The  restrictions  which  the 
Mutiny  Act  involved  in  that  case  place  upon  tlu^  ri^ht  of  seamen 
to  stop  work  are  not  imposed  upon  employees  of  licensees  undei- 
the  Federal  Communications  Act. 
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out  {supra,  p.  9),  the  failure  of  a  licensee  to  perform 
the  obligations  prescribed  by  the  Federal  Communica- 
tions would  not  constitute  a  breach  of  such  obligations 
where  the  failure  is  caused  by  a  strike. 

Like  the  contention  just  discussed,  respondent's 
further  contention  that  the  strike  violated  Section  8 
(b)  (2)  of  the  Act  falls  of  its  own  weight.  The 
Section  invoked  by  resi)ondent  makes  it  an  unfair 
labor  practice  for  a  labor  organization  or  its  agents 
to  cause  or  attemi:)t  to  cause  an  employer  to  dis- 
criminate against  an  employee  in  violation  of  Section 
8  (a)  (3),  which  in  turn  makes  it  an  unfair  labor 
practice  for  an  employer  to  encourage  or  discourage 
membership  in  a  labor  organization  by  discrimina- 
tion in  regard  to  hire  and  tenure  of  employment. 
Respondent  argued  before  the  Board  that  the  pur- 
pose of  the  strike  was  to  compel  respondent  to 
discriminate  in  favor  of  Jones,  because  of  his  activi- 
ties in,  and  on  behalf  of  AC  A  and  was  therefore 
illegal  under  Section  8  (b)  (2).'''  The  short  answer 
to  this  argument  is  that  the  Board  found,  and  the 
uncontradicted  evidence  conclusively  show^ed,  that  the 
employees  engaged  in  the  strike  because  they  believed 
that  Jones  had  been  discriminatorily  discharged  be- 
cause  of  his   ACA   membership   and   activities   and 


'•'  It  is  to  be  noted  that  the  section  is  directed  only  against  labor 
or<ranizations  and  their  agents  and  that  employees,  as  distin- 
guished from  the  union  of  which  they  may  be  members,  cannot 
be  held  to  be  guilty  of  an  unfair  labor  practice  under  the  section. 
I nternational  Brotherhood  of  Electrical  Workers  v.  N.  L.  R.  i?., 
181  F.  2d  84,  39  (C.  A.  2),  certiorari  granted,  December  11,  1950; 
A^.  L.  R.  B.  V.  National  Maritime  Unio7i,  175  F.  2d  68(5,  692  (C.  A. 
2),  certiorari  denied,  338  U.  S.  954. 
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feared  similar  reprisals  against  themselves;  and  that 
they  were  not  seeking  to  eompel  respondent  to  give 
preference  of  emj^loyment  to  ACA  mem])ei*s  and 
adherents  or  to  permit  them  to  engage  in  insubordina- 
tion merely  ))eeause  of  their  union  mem])ership. 
Resj)ondent's  final  contention  as  to  the  illegality  of  the 
strike,  nan^^y  that  the  employees  struck  in  violation 
of  their  contracts  of  employment,  likewise  requires 
but  scant  discussion.  The  employees  were  employed 
at  will.  They  had  not  agreed  to  refrain  from  striking. 
The  last  collective  bargaining  agreement  between 
ACA  and  respondent,  which  contained  a  no-strike 
clause,  expired  in  August  1948  and  was  expressly  re- 
pudiated by  respondent  (R.  316,  322,  325).  In  con- 
tending that  the  sti'ike  was  in  violation  of  the  strikers' 
contracts  of  employment,  respondent  relied  solely 
upon  a  provision  of  a  notice  which  respondent  had 
posted  in  its  operating  room  reading  as  follows : 

The  Company  reserves  the  right  to  discharge, 
suspend  or  otherwise  discipline  any  employee 
it  has  reason  to  believe  is  failing  to  perform 
his  work  properly. 

Even  assuming  that  an  employer  by  the  mere  posting 
of  a  notice  could  incorporate  a  ''no-strike"  clause 
into  his  employees'  unwritten  contracts  of  employ- 
ment, the  notice  posted  by  respondent  does  not  pur- 
port to  accomplish  any  such  purpose. 

Since  the  Board  thus  properly  rejected  respond- 
ent's contentions  as  to  the  alleged  illegality  of  the 
strike,  it  follows  mider  the  authorities  discussed  above, 
pp.  l()-2(),  that  res))ondent's  discharge  of  tin*  strikers 
violated  Section  8  (a)   (1)  and  (3)  of  the  Act. 


II.  Substantial  evidence  supports  the  Board's  finding  that 
respondent  violated  Section  8  (a)  (1)  by  threatening  and 
coercive  statements  to  its  employees 

As  lu'evioiisly  related,  the  Board  found  and  con- 
cluded that  respondent  had  violated  Section  8  (a) 
(1)  not  only  by  discharging  the  19  employees  ordered 
reinstated  but  also  by  the  threatening  and  coercive 
statements  made  by  Bash  to  Pottle,  Conger,  Shaeffer, 
and  Kelso ;  see  supra,  pp.  11-12.'"  In  so  concluding,  the 
Board  adopted  the  finding  of  the  Trial  Examiner  that  the 
statements  were  in  fact  made."'  The  Board  reversed  tlie 
Trial  Examiner's  ruling  that  the  statements  as  a  matter 
of  law  were  within  the  protection  of  Section  8  (c)  of  the 
Act,  holding  that  each  of  the  statements  in  question  con- 
tained a  *^ threat  of  reprisal"  and  as  such  was  not  within 
the  area  permitted  under  that  Section. 

We  sulmiit  that  the  Board  properly  found  that  the 
statements  in  question  were  threatening  and  coercive. 
Thus  Bash's  statement  to  Pottle  that  ACA  would  never 
come  back  clearly  implied,  as  the  Board  found  (R.  82), 
that  respondent  would  resort  to  any  measure  necessary 
to  rid  itself  of  the  Union.  His  admonition  to  get  out 
while  the  getting  w^as  good  was  an  unequivocal  warning 
that  respondent  intended  to  discriminate  against  ACA 
nw?mbers,  combined  with  an  assurance  that  if  Pottle  left 


^  Bash  was  clearly  a  supervisor  within  tlie  ineanin<]^  of  Section 
2  (11)  of  the  Act  (*R.  :^75,  :577,  812,  8G9-8T(),  90:5).  His  conduct 
in  makin«r  the  statements  is  therefore  imputable  to  respondent. 
See  .V.  L.  R.  B.  v.  Link-Belt  Co.,  311  U.  S.  584,  599;  .V.  L.  R.  B.  v. 
I'aciiic  Gas  d'  Electric  Co.,  118  F.  2d  780,  786  (C.  A.  9). 

^^  Bash's  denial  of  his  conversation  with  Pottle  raised  an  issue  ol' 
credibility  which  the  Trial  Examiner  and  the  Board  resolved  in 
favor  of  Pottle.  Cf.  Universal  Camera  Corp.  v.  X.  L.  R.  //.,  71  S. 
Ct.  456,  465. 


a  warning  that  respondent  j 
JA    and    discharge    its    ad- 
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the  Union  lier  position  would  be  safe.     Likew^ise,  his 
statement  to  Conger  and  Sliaeffer  tliat  **  if  you  are  going 
to  tie  yourself  to  the  tail  of  this  Connnunist  kite,  you  can 
sink  with  it,"  was  plainly 
intended    to    oust    the    ACA    and    discharge 
herents.     Similarly  his  statement  to  Kelso  that  re-j 
spondent  wanted  the  Union  out  of  its  offices  and  thai 
it  was  starting  with   *^guys   like   Chuck  Jones   an( 
J3ruce  Risle}^  and     *     *     *     goi]ig  on  down  the  line,'' 
was    a     cU^ar    warning    to    Kelso     to     disavow    th( 
Union   or,   as   he   stated  to   other   employees,   ^^sinl 
with  it."     That  statements  of  this  nature  constitute 
an  unfair  labor  practice  within  the  meaning  of  Sec- 
tion 8  (a)    (1)  of  the  Act  is  too  well  established  to 
require  lengthy  citation  of  authorities.     A^.  L,  R.  B, 
V.  Virginia  Electric  d  Power  Co.,  314  U.  S.  469,  477; 
Tho7nas  v.  Collins,  323  U.  S.  516,  537-538;  N.  L.  R.  B. 
V.  PoUon  Logging  Co.,  136  F.  2d  314    (C.  A.   9); 
N,  L.  R.  B.  V.  Pacijic  Gas  &  Electric  Co.,  118  F.  2d 
780  (C.  A.  9)  ;  A^.  L.  R.  B.  v.  Gate  Citij  Cotton  Mills,  167 
F.  2d  647,  649  ( C.  A.  5 ) .     It  is  of  no  moment  that  there  is 
no  i)r()of  that  the  coercive  remarks  did  actually  intimi- 
date res])ondent's  employees.     N.  L.  R.  B.  v.  Ford,  170 
F.  2d  735,  7:^>8  (C.  A.  6),  N.  L.  //.  B.  v.  Wimma  Textile 
J////.sl60F.2d201,206  (G.A.S) -^Western  Cartridge  Co, 
V.  A^.  L.  R.  B.  134  F.  2d  240,  244  (C.  A.  7) ;  A.  L.  R.  B.  v. 
Illinois  Tool  Worlds,  153  F.  2d  811,  814  (C.  A.  7). 

Respondent  argued  before  the  Board  that  since 
each  of  the  charges  filed  by  the  several  complainants 
alleged  only  that  I'cspondent  had  violated  Section  8 
(a)  (1)  and  (3)  hy  discharging  the  complainant  and 
did  not  allege  that  respondent  had  violated  Section 
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8  (a)  (1)  by  threats  and  coercion,  the  Board  could 
not  lawfully  include  in  its  complaint  an  allegation 
that  respondent  had  violated  the  Act  by  making 
threatening  and  coercive  statements  to  its  employees. 

Before  consideration  is  given  to  this  contention, 
note  should  be  taken  of  the  fact  that  even  if  it  is 
correct,  the  validity  of  the  Board's  order  will  not  be 
affected.  The  Board  found  that  respondent  had 
violated  not  only  Section  8  (a)  (3)  but  also  Section 
8  (a)  (1)  by  discharging  the  strikers  (R.  91),  and 
its  order  directing  respondent  to  cease  and  desist 
from  violating  Section  8  (a)  (1)  can  rest  upon  that 
violation  alone.  The  Board's  order  is  therefore 
valid  in  its  entirety  even  if  the  Board  was  not 
authorized  to  include  in  its  complaint  an  allegation 
that  the  threats  and  coercive  statements  violated 
Section  8  (a)  (1)  (cf.  N  L.  R.  B.  v.  Entwistle  Mfg, 
Co.,  120  F.  2d  532, 536  ( C.  A.  4) ) . 

In  any  case,  the  contention  is  without  merit.  It 
is  well  settled  that  the  Board  in  issuing  a  complaint 
is  not  limited  to  the  violations  alleged  in  the  charge. 
National  Licorice  Co.  v.  N,  L,  B,  B.,  309  U.  S.  350, 
367-369,  affirming,  104  F.  2d  655,  657  (C.  A.  2); 
Consumers  Potver  Co.  v.  N.  L.  R.  B.,  113  F.  2d  38, 
42  (C.  A.  6)  ;  A^  L.  R.  B.  v.  American  Creosotiyig 
Company,  139  F.  2d  193,  195  (C.  A.  6),  certiorari 
denied,  321  U.  S.  797 ;  Fort  Wayne  Corrugated  Paper 
Co.  V.  N.  L.  R.  B.,  Ill  F.  2d  869,  873  (C.  A.  7)  ; 
.V.  L.  R.  B.  V.  Fulton  Bag  &  Cotton  Mills,  180  F.  2d 
68,  71  (C.  A.  10) ;  Kansas  Milling  Co.  v.  A'.  L.  R.  B., 
185  F.  2d  413  (C.  A.  10).  The  charge  is  merely 
designed  to  set  **in  motion  the  inachinery  of  an  in- 
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qiiiry''  (iV.  L.  li.  B.  v.  Indiana  d-  Michigan  Electric 
Companfi,  318  U.  S.  9,  18),  and  to  ])ermit  the  Board 
to  ''enter  intelligently  U])on  the  exercise  of  its 
ex[)loratoiy  j)()\vers"  {Consumers  Power  Co,  v. 
N.  L.  R.  B.,  113  F.  2d  38,  42  (C.  A.  6).  As  the 
Snprenie  Court  declared  in  the  Indiana  dc  Michigan 
case,  ''the  charge  does  not  even  serve  the  purpose 
of  a  pleading-^  (318  U.  S.  at  18)/^ 

Respondent  before  the  Board  relied  upon  Section 
10  (b)  of  the  Act  which  provides  that  "no  com- 
plaint shall  issue  based  upon  any  unfair  labor 
practice  occurring  more  than  six  months  prior  to  the 
filing  [and  service]  of  the  charge."  Even  apart 
from  the  fact  that  this  limitations  proviso  does  not 
preclude  the  Board  from  including  in  the  complaint 
violations  not  alleged  in  the  charge  (see  Cathey 
Lumber  Co.,  86  N.  L.  R.  B.  157,  enforced,  185  F.  2d 
1021  (C.  A.  5)),  the  proviso  was  satisfied  in  this  case 
since  the  complaint  itself  was  served  within  six 
months  of  the  commission  of  the  unfair  labor  prac- 
tices alleged  therein.  Respondent  was  thus  apprised 
of  the  charges  against  it  within  the  limitations  period, 
and  the  purpose  of  the  proviso  was  fully  satisfied. 
See  Order  of  Railroad  Telegraphers  v.  Railway  Ex- 
press Agency,  321  U.  S.  342,  348-349;  Chase  Securities 
Corp.  v.  Donaldson,  325  U.  S.  304,  314. 

"  Vsxen  the  complaint  does  not  set  the  outer  limits  of  the  viola- 
tions which  can  be  i)roved.  Under  Section  10  (h)  of  botli  the 
ori^linal  and  the  amended  Act  the  complaint  "may  be  amended 
by  the  *  *  *  Board  in  its  discretion  at  any  time  prior  to  the 
issuance  of  an  ordcM-  based  thereon."  See  Conj<oJ}dated  hdisofi 
Co.  V.  i\.  L.  R.  B.,  805  U.  S.  197,  224-225 :  N.  L.  R.  B.  v.  American 
Cvcoxoihyq  Co..  i:'>9  F.  2d  Mm,  195  (C.  A.  6),  certiorari  denied, 
321  US.  797. 
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It  follows  that  the  Board  was  authorized  to  include 
ill  its  complaint  an  allegation  that  respondent  had 
violated  Section  8  (a)  (1)  by  other  acts  and  conduct 
in  addition  to  the  discharges.  Since  the  proof 
established  that  respondent  by  Bash's  statements, 
discussed  above,  violated  Section  8  (a)  (1)  of  the 
Act,  the  Board's  order  directing  respondent  to  cease 
and  desist  from  violating  that  Section  may  ap- 
propriately rest  upon  the  coercive  statements  as  well 
as  upon  respondent's  action  in  discharging  employees 
for  engaging  in  a   protected  concerted  activity. 

III.  Respondent's  motion  to  adduce  additional  evidence  should 

be  denied 

On  December  11, 1950,  after  the  filing  of  the  Board's 
petition  for  enforcement,  respondent  moved  this 
Court  for  an  order  remanding  the  case  to  the  Board 
for  the  purpose  of  adducing  additional  evidence 
(R.  447-465).  This  Court  on  January  8,  1951,  denied 
the  motion  without  prejudice  to  its  renewal  at  the 
hearing  of  the  cause  on  the  merits  (R.  471).  We 
submit  that  the  motion  should  now  be  finally  denied. 

Respondent  in  its  motion  asks  leave  to  adduce 
additional  evidence  for  the  following  purposes: 

1.  *^to  prove  that  the  jobs  of  the  strikers 
continued  available  to  them  up  to  the  time  their 
jobs  were  filled  by  new  employees;"  (R.  451.) 

2.  ^Svith  respect  to  the  availability  to  the 
strikers  of  employment  with  Respondent  sub- 
sequent to  the  time  their  jo])s  were  filled  by 
new  employees;"  (R.  451.) 

3.  to  prove  that  Respondent  'Svas  ready  to 
deal  with  the  ACA  as  soon  as  it  would  file  the 
non-Communist  affidavits  [required  by  Section 
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9  (h)  of  the  Act]  and  be  certified  with  Board;'' 
(R.  453.) 

4.  ^Svith  respect  to  the  intolerable  tactics  of 
the  ACA  contingent  among  its  employees  in 
seeking,  hy  job  action  and  strike  activity  while 
remaining  on  the  job,  to  prevent  the  company 
from  operating  its  estahlishment;''    (R.  453.) 

5.  to  prove  that  respondent  "was  ready  to 
meet  with  representatives  of  the  strikers  at 
convenient  and  reasonable  times  and  places  to 
discnss  any  and  all  grievances  that  these  per- 
sons might  have  wdth  respect  to  their  condi- 
tions of  employment;"  (R.  453.) 

6.  As  to  'Hhe  general  background  of  the  con- 
troversy among  its  employees  as  to  who  should 
represent  them  and  Respondent's  attempts  to 
meet  these  problems  without  a  violation  of  the 
law^  in  the  face  of  the  continuous  refusal  of 
the  ACA  to  file  the  non-Communist  affidavits 
and  its  refusal  to  accept  Respondent's  invita- 
tion to  bargain  with  it  if  it  represented  a 
majority  of  its  employees"  (R.  453-454.) 

7.  ^^to  prove  that  ACA  was  demanding  that 
it  be  recognized  as  the  sole  and  exclusive  repre- 
sentative in  the  unit  appropriate  for  collective 
bargaining  purposes  at  the  time  when  ACA 
w^as  admitting  that  it  w\as  not  the  choice  of  a 
majority  of  the  em])loyees  in  such  bargaining;" 
(R.  454.) 

8.  to  refute  the  Board's  findings  that  *it  is 
necessary  to  order  reinstatement  with  back 
pay — in  order  to  effectuate  the  ]:>olicies  of  the 
Act;"  and  that  *^In  order  to  make  effective  the 
interdependent  guarantees  of  Section  7  and 
thus  effectuate  the  ])olicies  of  the  Act  [it  is 
ap])ropriate  to]  order  the  Respondent  to  cease 
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and  desist  from  in  any  manner  infringing  upon 

the    rights    of    employees    guaranteed   by    the 

Act/'     (R.  454-455.) 

All  of  the  foregoing  items  of  evidence  are  claimed 

»y  respondent  to  be  material  to  the  issues  attempted 

0  be   raised  by  respondent's   Seventh,  Eighth,   and 

^inth  affirmative  defenses  which  were  striken  from 

-espondent's  answer.     (See  R.  451,  454.)  ''    In  these 

lefenses  respondent  pleaded  that  the  charges  initi- 

iting  the  proceedings  before  the  Board  were  made 

ind  filed  by  the  ACA  which  had  not  complied  with  the 

requirements  of  Section  9  (f),  (g),  and  (h)  of  the  Act 

(R.  20)  ;  and  that  ACA  had  engaged  in  unfair  labor 

practices  within  the  meaning  of  Sections  8  (b)   (1), 

8  (b)  (2),  and  8  (b)  (4)  A  of  the  Act  (R.  21-22). 

In  addition  to  asking  leave  to  adduce  the  foregoing 
items  of  e\ddence  respondent  asks  the  Court  to  direct 
the  Board  first,  ''to  take  evidence  as  to  whether  there 
has  ever  been  an  abandonment  of  the  strike  and  if 
any  evidence  be  introduced  that  there  has  been  such 
abandonment  of  the  strike,  to  take  any  evidence 
respondent  may  offer  with  respect  to  any  offer  of 
reinstatement  respondent  may  have  made  to  any  of 
the  nineteen  strikers"  (R.  456) ;  second,  'Ho  take  any 
additional  evidence  that  respondent  may  discover 
through  the  taking  of  depositions  of  any  or  all  of  the 
chargeable  [sic]  parties"  (R.  457);  and  third,  "to 
make  available  to  counsel  for  respondent  all  state- 
ments taken  in  connection  with  the  investigation  of 

^  Contrary  to  respondent's  contention,  the  first  two  items  of 
proffered  evidence,  supra,  p.  29,  lie  wholly  outside  the  issues  which 
respondent  attempted  to  raise  by  its  Seventh,  Eighth,  and  Ninth 
defenses. 
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this  case''  and  ^^to  issue  subpoenas  for  the  taking  of 
such  depositions  as  are  requested  by  respondent  after 
consideration  of  such  statements  in  the  hands  of  the 
Board''  (R.  457). 

We  submit  that  the  motion  is  without  merit  and 
should  be  denied,  because  all  of  the  evidence  sought  to 
be  adduced  is  plainly  irrelevant  and  immaterial  in  the 
present  proceeding. 

1.  Replacement  of  the  strikers 

The  first  two  items  of  evidence  which  respondent 
asks  leave  to  adduce  {supra,  p.  29)  are  offered,  as 
respondent's  motion  show^s  (R.  451),  for  the  purpose 
of  proving  that,  ^^The  nineteen  strikers  were  re- 
placed by  new,  permanent  employees  while  they  were 
on  economic  strike  and  while  their  jobs  were  available 
to  them  if  they  would  give  up  their  demand  that 
Jones  be  reinstated."  In  the  circumstances  of  this 
case,  the  evidence  which  respondent  thus  seeks  to 
adduce  is  plainly  irrelevant  and  immaterial.  It  is 
true  that  both  the  Board  and  the  Trial  Examiner 
found  that  the  strike  was  an  economic  strike  and  that 
respondent  ordinarily  would  have  the  right  to  replace 
the  strikers.  N,  L,  R,  B,  v.  Mackay  Radio  &  Tele- 
graph Co.,  304  U.  S.  333.  But  the  Board  also  found 
on  uncontradicted  testimony  that  respondent  dis- 
charged all  of  the  strikers  immediately  upon  their 
going  on  strike.  Not  only  did  respondent's  witnesses 
testify  that  the  strikers  were  immediately  discharged 
but  respondent  confirmed  their  discharge  in  writing. 
Respondent  did  not  at  the  hearing,  nor  does  it  now, 
offer  to  prove  that  the  strikers  were  not  immediately 
discharged.     Nor  did  either  the  Board  or  the  Trial 
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^^]xaminer  exclude  any  proffered  evidence  on  the  sub- 
,ect.  When  respondent  discharged  the  strikers  for 
iiaving  engaged  in  the  strike  it  committed  an  unfair 
abor  practice  within  the  meaning  of  Sections  8  (a)  (1) 
,\nd  8  (a)  (3)  of  the  Act  and  the  fact  that  it  may  have 
'{hereafter  replaced  the  strikers  while  the  strike  was 
Lstill  in  progress  is  wholly  immaterial.  See  p.  18, 
mpra. 

I,  The  ACA,   its   noncompliance  with   Sections  9   (f),   (g),  and   (h)   and 

alleged  misconduct 

Except  for  evidence  relating  to  the  abandonment 

of  the  strike  and  respondent's  offers,  if  any,  to  re- 

^instate  the  strikers  (R.  456),  all  of  the  other  items 

of  evidence  which  respondent  asks  leave  to  adduce, 

'  (namely,  items  3  to  8,  inclusive,  supra,  pp.  29-30)  relate 

"to  the  ACA,  its  noncompliance  with  Sections  9   (f), 

(g),  and  (h)  and  its  alleged  tortious  conduct.     This 

evidence  was  offered  at  the  hearing  before  the  Trial 

Examiner  in  support  of  the  allegations  contained  in 

respondent's   Seventh,   Eighth,   and   Ninth   defenses. 

(See  supra,  p.  2,  n.  4.)    These  defenses  were  properly 

stricken  and  evidence  in  support  of  them  properly 

excluded. 

The  charges  initiating  the  proceeding  were  not 
executed  by  the  ACA  but  by  individual  employees. 
Neither  the  complaint  nor  the  charges  alleged  the 
commission  of  any  unfair  labor  practices  as  against 
the  ACA.  The  only  unfair  labor  practices  with 
which  respondent  was  charged  were  that  it  had  in- 
terfered with,  restrained,  and  coerced  its  employees 
in  the  exercise  of  rights  guaranteed  them  by  Section 
7  of  the  Act  and  had  discriminated  against  its  em- 
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ployees  in  regard  to  hire  and  tenure  of  employmeii 
because  of  their  union  activities.  No  relief  was  aske! 
either  by  the  complaint  or  by  the  charges  for  thi 
ACA  but  only  for  the  individual  employees.  No: 
did  the  Board  find  that  respondent  had  been  guilty 
of  any  unfair  labor  practices  insofar  as  the  ACA  wa; 
concerned  or  award  any  relief  to  that  organization.' 

Under  the  Board's  order  respondent  is  not  re- 
quired to  recognize  or  bargain  with  the  ACA  or  tc 
deal  with  it  in  any  way.  In  these  circumstances, 
it  is  manifest  that  the  evidence  which  respondent 
asks  leave  to  adduce  in  respect  to  the  ACA,  its 
failure  to  meet  the  requirements  of  Section  9  (f),  (g), 
and  (h),  its  alleged  misconduct,  and  respondent's 
dealings  with  it  lies  wholly  outside  the  issues  of  this 
case. 

Sections  9  (f),  (g),  and  (h)  deny  access  to  the 
Board's  processes  to  labor  organizations  w^hich  have 
failed  to  comply  w^tli  their  requirements.  They  do 
not  deny  to  individuals  the  right  to  invoke  the 
Board's  jurisdiction  for  the  purpose  of  obtaining  re- 
lief for  their  own  benefit  and  not  for  the  benefit  o: 
a  noncomplying  union.  If  the  charges  were  file 
for  the  benefit  of  the  ACA,  the  General  Counsel  woul 
have  promptly  dismissed  the  proceedings.  White  V. 
Doiids,  80  F.  Supp.  402  (S.  D.  N.  Y.) ;  White  v.  Herzog, 
80  F.  Supp.  407  (D.  C.  D.  C.)  ;  National  Labor  Relations 
Board,  Fourteenth  Annual  Report  (Government 
Printing  Office,  1950)  pp.  15-16.     But  no  such  case 


"'Contrary  to  respondent's  assertion,  the  Board  made  no  find- 
ino^s  on  any  issues  as  to  which  the  Trial  Examiner  had  exchided 
evidence. 
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is  i)resented  here.  No  relief  was  sought  for  the  ACA 
and  none  was  granted.  Evidence  as  to  the  noncom- 
pliance of  the  ACA  with  the  requirements  of  Sections 
9  (f),  (g),  and  (h)  is  therefore  irrelevant. 

Contentions  identical  to  that  advanced  by  respond- 
ent here  have  recently  been  rejected  by  the  Courts  of 
Appeals  for  both  the  Fifth  and  Third  Circuits. 
N,  L.  R,  B.  V.  Augusta  Chemical  Co.,  187  F.  2d  63,  20D0,  - 
-«8W(C.  A.  5)  ;  N.  L,  R,  B.  v.  Clausen,^27  L.  R.  R.  M. 
2537,  2540  (C.  A.  3).  The  courts  "in  both  cases 
squarely  held  that  the  Board  may  proceed  upon 
charges  made  by  individual  employees  even  though 
the  employees  may  be  assisted,  or  even  directed,  in 
the  making  of  the  charge  by  a  labor  organization 
which  is  itself  ineligible  under  Section  9  (f),  (g), 
and  (h)  of  the  Act  to  make  a  valid  charge.'^ 

^^  As  suggested  by  the  Court  of  Appeals  for  the  Fourth  Circuit 
in  A^  L.  R.  B.  v.  Greensboro  Coca-Cola  Bottling  Co,,  180  F.  2d  840, 
845-846,  it  may  be  doubted  that  an  employer  has  such  interest  in  a 
union's  compliance  with  Section  9  (f),  (g),  and  (h),  as  would 
authorize  the  employer  to  raise  any  question  concerning  compli- 
ance. The  object  of  the  filing  requirements  is  to  secure  for  em- 
ployees and  the  public  the  benefits  which  inure  from  encouraging 
operational  and  financial  responsibility  of  labor  organizations 
(Section  9  (f )  and  (g),  N,  M.  U.  v.  Eerzog,  78  F.  Supp.  146, 156- 
160  (D.  of  Col.,  three-judge  court),  affirmed,  334  U.  S.  854),  and 
from  minimizing  the  danger  of  political  strikes  (Section  9  (h), 
American  Communications  Association  v.  Douds,  339  U.  S.  382). 
The  means  adopted  to  acliieve  this  end  is  the  denial  of  the  Board's 
facilities  to  a  noncomplying  labor  organization.  The  opportu- 
nity which  noncompliance  affords  an  employer  to  violate  the  Na- 
tional Labor  Relations  Act  is  but  an  incidental  windfall  which 
flows  from  but  is  not  the  legislative  purpose  behind  the  method 
•adopted  to  achieve  the  general  object.  Hence,  it  has  none  of  the 
aspects  of  an  independent  right  accorded  the  employer,  and  was 
not  intended  to  have  them.  Consequently,  it  would  seem  that 
respondent  has  no  standing  to  raise  any  question  concerning  com- 
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Evidence  as  to  the  alleged  unfair  labor  practices 
in  which  the  ACA  is  claimed  to  have  engaged,  as  well 
as  evidence  of  other  misconduct  on  the  part  of  the 
ACA,  is  likewise  immaterial.  Section  8  (b)  of  the 
Act  declares  certain  acts  and  conduct  on  the  part  of 
labor  organizations  and  their  agents  to  be  unfair 
labor  practices.  But  that  section  applies  only  to  labor 
organizations  and  their  agents.  It  does  not  apply  to 
members  of  such  organizations. 

As  Senator  Taf t  explained  to  the  Senate  a  labor 
union  under  the  Act  is  treated  as  an  entity  '^exactly 
like  a  corporation"  (93  Daily  Cong.  Rec.  4142).  Con- 
sequently, unfair  labor  practices  and  other  misconduct 
on  the  part  of  a  labor  organization  cannot  be  imputed 
to  its  members  merely  on  the  basis  of  their  member- 
ship alone,  any  more  than  the  torts  of  a  corporation 
can  be  imputed  to  its  stockholders.  93  Daily  Cong. 
Rec.  4561;  N,  L.  R.  B,  v.  Ohio  Calcium  Co,,  133  F.  2d 
721,  726  (C.  A.  6)  ;  N,  L.  R.  B,  v.  Quality  Service 
Lau7idry,  131  F.  2d  182,  183  (C.  A.  4);  Tyne  Com- 
pany V.  N,  L,  R,  B.,  125  F.  2d  832,  835  (C.  A.  5); 
Stewart  Die  Casting  Co,,  v.  N,  L,  R,  B,,  114  F.  2d 
849  (C.  A.  7),  certiorari  denied,  312  U.  S.  680.  Nor 
does  the  fact  that  a  labor  organization  has  engaged 

pliance  because  its  interest  is  nothing  more  "than  a  <reneral  inter- 
est in  the  proper  execution  of  the  hiws"  and  does  not  "rise  to  the 
dignity  of  an  interest  personal  to  [it]  and  not  possessed  by  the 
people  rronerally."  Stark  v.  Wickard,  821  IT.  S.  288,  304,  and  cases 
cited.  Cf.  also  Grossmun  v.  Young ^  72  F.  Supp.  375  (S.  D., 
X.  Y.)  ;  Benisch  v.  Cameron,  81  F.  Supp.  882  (S.  D.,  N.  Y.) ;  Milli- 
han  V.  Security  Trust  Co.,  187  Ind.  307,  118  N.  E.  5C8,  570 ;  Salina 
Canyon.  Coal  Co.  v.  Klemm,  76  Utah  372,  290  P.  161,  16^167;  and 
West  Tejras  Utilities  Co.  v.  N.  L,  R.  B.,  184  F.  2d  233,  239  (C.  A. 
D.  C). 
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in  unfair  labor  practices  or  other  tortious  conduct 
justify  an  employer  in  engaging  in  unfair  labor  prac- 
tices against  individual  members  who  have  not  par- 
ticipated in  the  misconduct  of  their  union.  The  evi- 
dence which  respondent  asks  leave  to  adduce  relates 
only  to  unfair  labor  practices  and  other  misconduct 
on  the  part  of  the  ACA  and  not  to  unfair  labor  prac- 
tices or  other  illegal  conduct  engaged  or  participated 
in  by  the  individual  employees.  It  is  therefore  plainly 
irrelevant. 

3.  The  abandonment  of  the  strike  and  respondent's  ofifers  of  reinstatement 

The  Board's  order  requires  respondent  to  rein- 
state the  19  strikers  with  back  pay  from  the  date  of 
the  abandonment  of  the  strike  to  the  date  respondent 
offers  to  reinstate  them.  Asserting  that  there  is  no 
evidence  in  the  record  on  the  subject,  respondent 
asks  the  Court  to  direct  the  Board  to  take  evidence 
as  to  whether  the  strike  has  been  abandoned  and  as 
to  whether  respondent  has  offered  to  reinstate  them. 
Such  evidence  is  clearly  irrelevant  in  this  proceeding. 
If  the  strike  has  not  yet  been  abandoned,  then  re- 
spondent's liability  for  back  pay  has  not  yet  accrued. 
If  respondent  has  offered  to  reinstate  the  strikers, 
then  its  liability  ceased  as  of  the  date  of  the  offer. 
Such  being  the  case,  evidence  as  to  the  abandonment 
of  the  strike  and  respondent's  offer,  if  any,  to  rein- 
state the  strikers  would  become  relevant  only  if  a 
decree  of  enforcement  is  entered  and  subsequent  pro- 
ceedings are  brought  to  compel  respondent  to  comply 
with  the  decree.  In  such  subsequent  proceedings  the 
evidence  which  respondent  now  asks  leave  to  adduce 
would  be  relevant.     But  it  is  clearly  not  relevant  at 
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the  present  stage  of  the  proceeding.  Matters  which 
relate  only  to  whether  or  not  the  Board's  order  has! 
been  complied  with  cannot  be  litigated  in  proceedings 
to  enforce  the  order.  'N^  L.  R,  B.  v.  Mexia  Textile 
Mills,  339  U.  S.  563,  567,  569;  AT.  L.  R.  B.  v.  American 
Potash  &  Chemical  Corp,,  98  F.  2d  488,  493  (C.  A. 
9)  ;  N.,  L.  R.  B.  v.  Bradley  Washfountain  Co.,  27 
L.  R.  R.  M.  2520  (C.  A.  7,  decided  Mar.  21,  1951). 

4.  Respondent's  alleged  right  of  discovery 

In  addition  to  asking  leave  to  adduce  additional 
evidence  respondent  requests  the  Court  to  order  the 
Board  to  make  available  to  respondent's  counsel  ^^all 
statements  taken  in  connection  with  the  investigalj 
tion  of  this  case,''  to  permit  the  respondent  to  take 
the  depositions  of  any  and  all  of  the  complainants 
and  ^^to  issue  subpoenas  for  the  taking  of  such  dep- 
ositions as  are  requested  by  respondent  after  con- 
sideration of  such  statements  in  the  hands  of  the 
Board."  This  request  is  without  shadow  of  validity 
on  this  review.  It  is  obviously  not  a  motion  for  leave 
to  adduce  additional  evidence  within  the  meaning  of 
Section  10  (e)  or  one  addressed  to  any  power  pos- 
sessed by  a  court  of  review  imder  the  National  Labor 
Relations  Act  or  the  Administrative  Procedure  Act. 
For  this  reason  alone  the  motion  should  be  denied. 

But  independently  of  the  foregoing,  the  motion 
insofar  as  it  calls  for  the  production  of  statements 
and  the  taking  of  depositions  is  i)h\inly  witliout  color 
of  merit. 

(a)  In  asking  the  Court  to  direct  the  Board  to 
produce  **all  statements  taken  in  connection  with  the 
investigation  of  tliis  case,"  respondent  is  asking  tlie 
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Court  to  substitute  itself  for  the  General  Counsel  and  the 
Board  as  the  tribunal  primarily  responsible  for  the  con- 
duct of  the  Board's  hearing.  The  matter  of  what  docu- 
ments shall  be  produced  and  which  witnesses  shall  be 
called  is  the  responsibility  of  the  General  Counsel  as  an 
aspect  of  the  conduct  of  his  prosecution  of  the  case.  Any 
statements  taken  by  representatives  of  the  General 
Counsel  in  preparing  the  case  are  in  his  custody,  and  not 
in  the  possession  of  the  Board  or  the  Trial  Examiner. 
The  case  is  heard  by  the  Trial  Examiner  and  the  Board 
upon  the  record  presented  by  the  General  Counsel  and 
the  respondent,  and  not  upon  matters  in  the  files  of  either 
party.  Consequently  in  asking  the  Court  to  direct  the 
Board  to  produce  *^all  statements  taken  in  connection 
with  the  investigation  of  this  case'',  respondent  is  asking 
that  the  Board  be  directed  to  produce  matters  not  in 
its  possession. 

If  respondent  wished  the  Board  or  the  Trial  Examiner 
to  direct  the  General  Counsel  to  produce  any  such  state- 
ments, its  request  coroes  too  late.  Under  the  Board's 
Rules  and  Regulations  any  such  request  must  be  made 
initially  to  the  Trial  Examiner  presiding  at  the  hearing 
and,  unless  the  rules  of  the  Board  permit  a  special  appeal 
from  the  Trial  Examiner  before  the  close  of  the  hearing, 
is  reserved  for  consideration  by  the  Board  on  exceptions 
to  the  intermediate  report ;  ^  it  does  not  become  a  matter 
for  the  cognizance  of  the  Court  of  Appeals  except 
after  adverse  ruling  by  the  Board  and  only  in  con- 
nection with  the  review  of  a  final  order  of  the  Agency. 
Section  10  (c)  of  the  Act  and  Section  10  (c)  of  the 

2«  Section  203.26  of  the  Board's  Rules  and  Regulations;  12  Fed. 
Reg.  5656, 13  Fed.  Reg.  4872. 
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Administrative  Procedure  Act.  Here  there  was  no 
request  made  for  the  production  of  the  statements. 
Further,  the  request  if  made  would  have  been  without 
merit  since  none  of  the  statements  were  shown  to  be 
material  or  at  variance  with  testimony  given  by  the  per- 
sons making  them.  Boske  v.  Comingore,  111  U.  S.  459; 
United  States  v.  Ragen,  180  F.  2d  321,  327  (C.  A.  7) ; 
United  States  v.  Kruletvitch,  145  F.  2d  76,  79  (C.  A.  2). 
The  demand  now  made  by  respondent  for  the  production 
of  the  statements  cannot  therefore  be  sustained."' 

(b)  Kespondent  renews  its  request,  previously  d 
nied  by  the  Regional  Director  and  the  Trial  Examiner, 
for  the  taking  of  depositions  of  complainants.  Noth-I 
ing  in  the  statute  confers  any  right  upon  a  respondent 
to  take  depositions  of  the  charging  parties  prior  to  the 
hearing.  At  the  hearing  the  Trial  Examiner  ex- 
pressly advised  respondent  that  if  it  desired  to  take 
the  testimony  of  any  person  not  present,  the  Trial 
Examiner  would  entertain  an  application  for  a  sub- 
poena (R.  102).  No  such  application  was  ever  made. 
Under  the  circumstances  respondent  suffered  no 
prejudice  from  the  action  of  the  Board.  Cf .  A^.  L,  R,  B. 
V.  Ed.  Friedrich,  Inc.,  116  F.  2d  888,  889  (C.  A.  5). 
The  relevant  facts  were  fully  developed  at  the  hear- 
ing, and  no  purpose  would  now  be  served  in  granting 
respondent's  request  that  the  Board  take  '*any  addi- 
tional evidence  that  respondent  maij  discover  through 
the  taking  of  depositions''  (R.  457,  italics  supplied). 

2' Section  '20:^.1)0  of  {\w  HojirdV  Kulos  and  Ke<iul:Uioiis  are  sub- 
stantially (he  same*  as  [hv  iv^ulation  involved  in  the  HosJcc  and 
Rage  11  cases. 
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CONCLUSION 

The  motion  to  remand  sliould  ])o  denied  and  the 
order  of  the  Board  should  be  enforced. 

George  J.  Bott, 

General   Counsel, 
David  P.  Findlixg, 
Associate  General  Counsel, 

A.  NORMAX  SOMERS, 

Assistant  General  Counsel, 
Frederick   U.   Reel, 
Albert  M.  Dreyer, 

Attorneys, 
National  Lahor  Relations  Board. 
April  1951. 
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APPENDIX 

The  relevant  provisions  of  the  National  Labor 
Relations  Act,  as  amended  (61  Stat.  136,  29  U.  S.  C. 
Siipp.  I,  Sees.  151,  et  seq,),  are  as  follows: 

Sec.  7.  Employees  shall  have  the  right  to 
self -organization,  to  form,  join,  or  assist  labor 
organizations,  to  bargain  collectively  through 
representatives  of  their  own  choosing,  and  to 
engage  in  other  concerted  activities  for  the 
purpose  of  collective  bargaining  or  other 
mutual  aid  or  protection,  and  shall  also  have 
the  right  to  refrain  from  any  or  all  of  such 
activities  except  to  the  extent  that  such  right 
may  be  affected  by  an  agreement  requiring 
membership  in  a  labor  organization  as  a  con- 
dition of  employment  as  authorized  in  section 
8  (a)  (3). 

Sec.  8  (a)  It  shall  be  an  unfair  labor  prac- 
tice for  an  employer — 

(1)  To  interfere  with,  restrain,  or  coerce 
employees  in  the  exercise  of  the  rights 
guaranteed  in  Section  7; 

***** 

(3)  By  discrimination  in  regard  to  hire  or 

tenure  of  employment  or  any  term  or  condition 

of    employment    to    encourage    or    discourage 

membership  in  any  labor  organization     *     *     ^ 

***** 

(b)  It  shall  be  an  unfair  labor  joractice  for  a 
labor  organization  or  its  agents — 

(1)  To  restrain  or  coerce  (A)  employees  in 
the  exercise  of  the  rights  guaranteed  in  Sec- 
tion 7:  Provided,  That  this  paragraph  shall 
not  impair  the  right  of  a  labor  organization 
to  prescribe  its  own  rules  with  respect  to  the 
acquisition  or  retention  of  membership  therein ; 

(43) 


^ 
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or  (B)  an  employer  in  the  selection  of  his 
representatives  for  the  purposes  of  collective 
bargaining  or   the   adjustment   of  grievances; 

(2)  To  cause  or  attempt  to  cause  an  em- 
ployer to  discriminate  against  an  em])loyee  in 
violation  of  subsection  (a)  (3)  or  to  discrimi- 
inate  against  an  employee  with  respect  to  whom 
mem])ership  in  such  organization  has  been 
denie<l  or  terminated  on  some  ground  other 
than  his  failure  to  tender  the  periodic 
dues  and  the  initiaticm  fees  uniformly  re- 
quired as  a  condition  of  acquiring  or  retainin 
membership ; 

(4)  To  engage  in,  or  to  induce  or  encourage 
the  employees  of  any  employer  to  engage  in, 
a  strike  or  a  concerted  refusal  in  the  course 
of  their  employment  to  use,  maimfacture, 
process,  transport,  or  otherwise  handle  or  work 
on  any  goods,  articles,  materials,  or  commodi- 
ties or  to  perform  any  services,  where  an  object 
thereof  is:  (A)  forcing  or  requiring  any  em- 
ployer or  self-employed  person  to  join  any 
labor  or  employer  organization  or  any  employer 
or  other  person  to  cease  using,  selling,  handling, 
transporting,  or  otherwise  dealing  in  the  prod- 
ucts of  any  other  producer,  processor,  or  manu- 
facturer, or  to  cease  doing  business  with  any 
other  i^ei^on;     *     *     * 

•jf  *  *  ^  * 

(c)  The  expressing  of  any  views,  argument, 
or  opinion,  or  the  dissemination  thereof, 
whether  in  written,  printed,  graphic,  or  visual 
form,  shall  not  constitute  or  be  evidence  of  an 
unfair  labor  practice  under  any  of  the  ])ro- 
visions  of  this  Act,  if  such  expression  contains 
no  threat  of  reprisal  or  force  or  promise  of 
benefit. 

SvA\  9.     ^     ^     * 

(f)  No  investigation  shall  be  made  by  the 
Board  of  any  question  affecting  commerce  con- 
cerning tlie  re|)ri*sentation  of  enq>loyees  I'aisetl 
by  a   labor  organization  under  subsection    (c) 
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of  this  section,  no  ])etition  under  section  9  (c) 
(1)  shall  be  entertained,  and  no  complaint  shall 
be  issued  pursuant  to  a  charge  made  by  a  labor 
organization  under  subsection  (]))  of  the 
section  10,  unless  such  labor  organization  and 
any  national  or  international  labor  organiza- 
tion of  which  such  labor  organization  is  an 
affiliate  or  constitute  unit  (A)  shall  have  prior 
thereto  filed  with  the  Secretary  of  Labor  copies 
of  its  constitution  and  bylaws  and  a  repoi-t, 
in  such  form  as  the  Secretary  may  prescribe, 
showing — 

(1)  the  name  of  such  labor  organization  and 
the  address  of  its  principal  place  of  business; 

(2)  the  names,  titles,  and  compensation  and 
allowances  of  its  three  principal  officers  and  of 
any  of  its  other  officers  or  agents  whose  aggre- 
gate compensation  and  allowances  for  the  pre- 
ceding year  exceeded  $5,000,  and  the  amount 
of  the  compensation  and  allowances  paid  to 
each  such  officer  or  agent  during  such  years; 

(3)  the  manner  in  which  the  officers  and 
agents  referred  to  in  clause  (2)  were  elected, 
appointed,  or  otherwise  selected; 

(4)  the  initiation  fee  or  fees  which  new 
members  are  required  to  pay  on  becoming 
members  of  such  labor  organization; 

(5)  the  regular  dues  or  fees  which  members 
are  required  to  pay  in  order  to  remain  members 
in  good  standing  of  such  labor  organization; 

(6)  a  detailed  statement  of,  or- reference  to 
provisions  of  its  constitution  and  bylaws  show- 
ing the  procedure  followed  with  respect  to,  (a) 
qualification  for  or  restrictions  on  membership, 
(b)  election  of  officers  and  stewards,  (c)  call- 
ing of  regular  and  special  meetings,  (d)  levy- 
ing of  assessments,  (e)  imposition  of  fines,  (f) 
authorization  for  bargaining  demands,  (g) 
ratification  of  contract  terms,  (h)  authoriza- 
tion of  strikes,  (i)  authorization  for  disburse- 
ment of  union  funds,  (j)  audit  of  union 
financial  transactions,  (k)  participation  in  in- 
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surance  or  other  benefit  plans,  and  (1)  expul- 
sion of  members  and  the  grounds  therefor ;  and 
(B)  can  show  that  prior  thereto  it  has — 

(1)  filed  with  the  Secretary  of  Labor,  in 
such  form  as  the  Secretary  may  prescribe,  a 
report  showing  all  of  (a)  its  receipts  of  any 
kind  and  the  sources  of  such  receipts,  (b)  its 
total  assets  and  liabilities  as  of  the  end  of  its 
last  fiscal  year,  (c)  the  disbursements  made  by 
it  during  such  fiscal  year,  including  the  pur- 
poses for  which  made;  and 

(2)  furnished  to  all  of  the  members  of  such 
labor  organization  copies  of  the  financial  re- 
port required  by  paragraph  (1)  hereof  to  be 
filed  with  the  Secretary  of  Labor. 

(g)  It  shall  be  the  obligation  of  all  labor 
organizations   to   file   annually   with   the   Sec- 
retary  of  Labor,    in   such   form   as   the    Sec- 
retary    of     Labor     may     prescribe,     reports 
bringing  up  to  date  the  information  required 
to  be  supplied  in  the  initial  filing  by  subsection 
(f)    (A)   of  this  section,  and  to  file  with  the 
Secretary  of  Labor  and  furnish  to  its  members 
annually  financial  reports  in  the  form  and  man- 
ner   prescribed    in    subsection    (f)     (B).     N( 
labor  organization  shall  be  eligible  for  certifi- 
cation under  this  section  as  the  representativ( 
of  any  employees,  no  petition  under  section 
(e)   (1)  shall  be  entertained,  and  no  complaini 
shall  issue  under   section   10  with   respect  t( 
a  charge  filed  by  a  labor  organization  unless] 
it    can    show    that    it    and    any    national    oi 
international    labor    organization   of   which    i1 
is    an    affiliate    or    constituent   unit   has    com- 
plied with  its  obligation  under  this  subsection. 

(h)  No  investigation  shall  be  made  by  the 
Board  of  any  question  affecting  commerce  con- 
cerning the  representation  of  employees,  raised 
by  a  labor  organization  under  subsection  (c) 
of  this  section,  no  petition  under  section  9  (e) 
(1)  shall  be  entertained,  and  no  complaint  shall 
be  issued  pursuant  to  a  charge  made  by  a  labor 


47 

organization  under  subsection  (b)  of  section 
10,  unless  there  is  on  file  with  the  Board  an 
affidavit  executed  contemporaneously  or  within 
the  preceding  twelve-month  period  by  each 
officer  of  such  labor  organization  and  the  offi- 
cers of  any  national  or  international  labor  or- 
ganization of  which  it  is  an  affiliate  or  con- 
stituent unit  that  he  is  not  a  member  of  the 
Communist  Party  or  affiliated  with  such  party, 
and  that  he  does  not  believe  in,  and  is  not  a 
member  of  or  supports  any  organization  that 
believes  in  or  teaches,  the  overthrow  of  the 
United  States  Government  by  force  or  by  any 
illegal  or  unconstitutional  methods.  The  pro- 
visions of  section  35  A  of  the  Criminal  Code 
shall  be  applicable  in  respect  to  such  affidavits. 

Sec.  10.     *     *     * 

(b)  Whenever  it  is  charged  that  any  per- 
son has  engaged  in  or  is  engaging  in  any  such 
unfair  labor  practice,  the  Board,  or  any  agent 
or  agency  designated  by  the  Board  for  such 
purposes,  shall  have  power  to  issue  and  cause 
to  be  served  upon  such  person  a  complaint 
stating  the  charges  in  that  respect,  and  contain- 
ing a  notice  of  hearing  before  the  Board  or  a 
member  thereof,  or  before  a  designated  agent 
or  agency,  at  a  place  therein  fixed,  not  less  than 
five  days  after  the  serving  of  said  complaint: 
Provided,  That  no  complaint  shall  issue  based 
upon  any  imfair  labor  practice  occurring  more 
than  six  months  prior  to  the  filing  of  the  charge 
with  the  Board  and  the  service  of  a  copy  there- 
of upon  the  person  against  whom  such  charge 
is  made.  *  *  *  Any  such  complaint  may 
be  amended  *  *  *  at  anytime  prior  to 
the  issuance  of  an  order  based  thereon.     *     *     * 


(e)  The  Board  shall  have  power  to  peti- 
tion any  circuit  court  of  appeals  of  the  United 
States  (including  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia),  or  if 
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all  the  circuit  courts  of  appeals  to  which  ap- 
plication may  be  made  are  in  vacation,  anyl 
district  court  of  the  United  States  (including 
the  District  Court  of  the  United  States  for  the 
District  of  Columbia),  within  any  circuit  or 
district,  respectively,  wherein  the  unfair  labor 
practice  in  question  occurred  or  wherein  such 
person  resides  or  transacts  business,  for  the 
enforcement  of  such  order  and  for  appro- 
priate temporary  relief,  or  restraining  order, 
and  shall  certify  and  file  in  the  court  a  tran- 
script of  the  entire  record  in  the  proceedings, 
including  the  pleadings  and  testimony  upon 
which  such  order  was  entered  and  the  findings 
and  order  of  the  Board.  Upon  such  filing, 
the  court  shall  cause  notice  thereof  to  be  served 
upon  such  person,  and  thereupon  shall  have 
jurisdiction  of  the  proceeding  and  of  the  ques- 
tion determined  therein,  and  shall  have  power 
to  grant  such  temporary  relief  or  restraining 
order  as  it  deems  just  and  proper,  and  to  make 
and  enter  upon  the  pleadings,  testimony,  and 
proceedings  set  forth  in  such  transcript  a  de- 
cree enforcing,  modifying,  and  enforcing  as  so 
modified,  or  setting  aside  in  whole  or  in  part 
the  order  of  the  Board.  No  ol)jection  that  has 
not  been  urged  before  the  Board,  its  member, 
agent,  or  agency,  shall  be  considered  by  the 
court,  unless  the  failure  or  neglect  to  urge  such 
objection,  shall  be  excused  because  of  extraordi- 
nary circumstances.  The  findings  of  the  Board 
with  respect  to  questions  of  fact  if  supported 
by  substantial  evidence  on  the  record  con- 
sidered as  a  whole  shall  be  conclusive.  If 
either  party  shall  apply  to  the  court  for  leave 
to  adduce  additional  evidence  and  shall  show 
to  the  satisfaction  of  the  court  that  such  addi- 
tional evidence  is  material  and  that  there  wore 
reasonable  grounds  for  the  failure  to  adduce 
such  evidence  in  the  hearing  before  the  Board, 
its  member,  agent,  or  agency,  the  court  may 
order    such    additional    evidence    to    be    taken 
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before  the  Board,  its  members,  agent,  or 
ag-ency,  and  to  be  made  a  part  of  the 
transcript.     *     *     * 

The  relevant  provisions  of  the  Communications 
ct  of  1934  (Act  of  June  19,  1934,  c.  652,  48  Stat. 
)64,  47  U.  S.  C,  sees.  151,  et  seq.)  are  as  follows: 

Sec.  201  (a).  It  shall  be  the  duty  of  every 
common  carrier  engaged  in  interstate  or  foreign 
communication  by  wire  or  radio  to  furnish 
such  communication  service  upon  reasonable 
request  therefor    ^     *     ^ 

***** 

Sec.  2 14  (a).*  *  *  No  carrier  shall  dis- 
continue, reduce,  or  impair  service  to  a  com- 
munity or  part  of  a  community,  unless  and 
until  there  shall  first  have  been  obtained  from 
the  Commission  a  certificate  that  neither 
the  present  nor  future  public  convenience 
and  necessity  will  be  adversely  affected 
thereby     *     *     * 

*  *  *  *  Ik 

Sec.  501.  Any  person  who  willfully  and 
knowingly  does  or  causes  or  suffers  to  be  done 
any  act,  matter,  or  thing,  in  this  chapter  pro- 
hibited or  declared  to  be  unlawful,  or  who 
willfully  and  knowingly  omits  or  fails  to  do 
any  act,  matter,  or  thing  in  this  chapter  re- 
quired to  be  done,  or  willfully  and  knowingly 
causes  or  suffers  such  omission  or  failure,  shall, 
upon  conviction  thereof,  be  punished  for  such 
offense,  for  which  no  penalty  (other  than  a 
forfeiture)  is  provided  herein,  by  a  fine  of 
not  more  than  $10,000  or  by  imprisonment  for 
a  term  of  not  more  than  2  years,  or  both. 
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No.  12,736 


IN  THE 


United  States 
Court  of  Appeals 

For  the  Ninth  Circuit 


National  Labor  Relations  Board, 

Petitioner, 

vs. 

Globe  Wireless  Ltd., 

Respondent. 


Brief  for  Respondent  Globe  Wireless  Ltd, 

On  Petition  for  Enforcement  of  an  Order  of  the 
National  Labor  Relations  Board 


STATEMENT  OF  THE  CASE 
The  Administrative  Proceedings 

HE  CHARGES  AND  COMPLAINT. 

Nineteen  charges  were  filed  with  the  National  Labor  Re- 
ations  Board  in  the  names  of  19  individuals  by  their  labor 
organization.^    Each  alleged  that  resi)ondent  had  engaged 


^The  Board  refused  to  take  evidence  that  the  charges  were  so 
led  and  struck  from  respondent's  answer  the  defenses  raisin^:  this 
;sue.  Respondent  has  applied  to  this  Court  for  leave  to  adduce 
dditional  evidence  proving  this  fact  and  has  offered  so  to  prove 
n  connection  with  its  application  (R.  449,  458). 
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in  unfair  labor  practices  within  the  meaning  of  Section 
8(a)(1)  and  Section  8(a)(3)  of  the  Act^  in  that  "on  or 
about  January  22,  1949"  respondent  "discharged"  the  in- 
dividual named  because  of  his  participation  in  a  strike  (R. 
5-8).  Although  the  Board  was  forbidden  by  Section  9(f), 
(g)  and  (h)  of  the  Act  from  taking  any  action  on  such 
charges,  it  purported  to  issue  a  complaint  and  commence  a 
proceeding  (R.  8-13).^ 

This  complaint  alleged  that  respondent  had  violated  Sec- 
tion 8(a)(3)  of  the  Act  by  discharging  and  refusing  to  re- 
instate the  employees  involved  herein  because  of  member- 
ship in  the  American  Communications  Association,  a  labof 
organization  (hereinafter  referred  to  as  the  "ACA")  and 
because  they  w^ere  engaged  in  activities  on  behalf  of  the 
ACA.  The  complaint  further  alleged  that  these  same  facts 
constituted  an  unfair  labor  practice  under  Section  8(a)(1). 
These  allegations  fully  cover  the  unfair  labor  practices  re- 
ferred to  in  the  charge.  The  complaint  also  alleged  that 
another  unfair  labor  practice,  not  referred  to  in  the  charge, 
had  been  committed  by  virtue  of  threats  of  discharge  or 
demotion  as  a  penalty  for  activity  on  behalf  of  ACA  (K 
10,  12;  paragraphs  II,  VII).* 


^By  "the  Act"  we  refer  to  the  National  Labor  Relations  Act,  as 
amended,  61  Stat.  136,  29  U.S.C.  §§  151  et  seq.  We  shall  cite  it 
throufj^hoiit  simply  by  the  section  number  of  the  Act,  omitting  Code 
section  numbers. 

^Respondent  urges  that  the  Board  has  no  jurisdiction  to  issue 
an  order  on  the  basis  of  such  a  proceeding  (R.  472).  The  objection 
to  the  Board's  jurisdiction  has  been  saved  throughout  (R.  20 — 
Answer  to  complaint;  R.  61 — Exceptions  to  Intermediate  Report; 
R.  449 — Motion  to  Adduce  Evidence;  R.  472 — Answer  to  petition 
here). 

"^Respondent  urges  that  it  w^as  error  to  give  any  consideration 
to  this  alleged  unfair  labor  practice  (R.  473-474). 
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Respondent,  after  being  served  with  the  complaint, 
sought  to  follow  usual  discovery  methods  under  the  Federal 
Rules  of  Civil  Procedure  and  to  obtain  subpoenas  ancillary 
thereto,  duly  ai)plying  therefor  as  provided  in  Section 
11(1)  of  the  Act  (R.  103-119).  Respondent  was  denied  the 
use  of  discovery  both  before  trial  (R.  120,  122)  and  when 
recpiest  therefor  was  renewed  at  the  commencement  of  the 
bearing  (R.  99-102).^ 

Respondent  filed  its  answer  and  four  of  its  defenses  were 
stricken  (R.  125-27).  During  the  hearing  these  rulings  were 
n  substance  repeated  when  evidence  relating  to  them  was 
gxcluded.«  (R.  184-186,  200-204,  240-241,  277-278,  341,  400, 
t02,  425-427) 

fHE  INTERMEDIATE  REPORT. 

The  Trial  Examiner  who  heard  the  testimony  and  ob- 
served the  witnesses  issued  an  intermediate  report  (R.  24 
it  seq.)  holding  that  respondent  had  engaged  in  no  unfair 
abor  practice.  He  found  that  the  persons  involved  in  this 
Detition  had  gone  on  strike  to  obtain  the  reemployment  of 
Fones,  an  employee  lawfully  discharged  for  cause  (R.  39). 
Se  found  that  respondent  was  therefore  entitled  to  replace 
hese  employees  at  any  time  while  on  strike  because  theirs 
vas  an  "economic  strike."   He  further  found:  "It  is  clear 

•"^Respondent  asserts  it  was  denied  due  process  in  this  and  other 
vays  (R.  473-475).  Its  request  was  renewed  by  exceptions  to  the 
Prial  Examiner's  report  (R.  61)  placing  the  issues  before  tlic 
5oard,  and  by  application  in  this  Court  for  the  taking  of  addi- 
ional  evidence  (R.  456-57). 

"Respondent  urges  this  to  be  error  (R.  473,  479-484).  The  neces- 
ary  exceptions  were  taken  to  the  Trial  Examiner's  report  (R.  61) 
o  place  the  issues  before  the  Board.  Respondent  has  applied  to 
his  Court  for  leave  to  take  additional  evidence  and  has  made 
ippropriate  offers  of  proof  (R.  481-484).  These  actions  establish 
■espondent's  right  to  make  the  facts  a  part  of  the  record  here  (R. 
149,  456-60).  Prom  time  to  time  hereinafter  we  shall  refer  to  facts 
hat  were  excluded  by  virtue  of  such  rulings. 
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that  any  or  all  of  them  could  have  had  their  jobs  back  at  any 
time  before  they  were  filled  by  new  employees.  It  is  not  in 
dispute  that  the  strike  is  still  in  effect,  that  there  has  been 
no  request  for  reinstatement  following  the  strike,  and  that 
respondent  has  filled  the  strikers'  jobs  with  other  and  per- 
manent employees/'  (R.  39).  He  also  found  that  Leo  Bash, 
chief  operator  of  respondent  in  charge  of  32  employees 
(R.  417),  had  made  certain  statements  regarding  the  AC  A 
and  that  none  of  them  constituted  or  implied  "a  threat  of 
reprisal  or  force  or  promise  of  benefit"  (R.  42).  On  the 
basis  of  this  finding  as  to  the  character  and  effect  of  the 
statements,  he  necessarily  concluded,  under  Section  8(c) 
of  the  Act,  that  these  statements  did  not  constitute,  and 
were  not  evidence  of,  any  unfair  labor  practice. 

The  Board's  general  counsel  filed  exceptions  to  findings 
of  the  Trial  Examiner  (R.  63,  et  seq.).  He  excepted  to  the 
finding  that  "any  or  all  of  the  charging  parties  could  have 
had  their  jobs  back  at  any  time  before  they  were  filled  byj 
new  employees"  solely  on  the  ground  that  they  "could  onl; 
have  [had]  their  jobs  back  if  they  abandoned  their  rights 
under  the  Act"  to  refuse  to  work  until  Jones  was  rein-l 
stated  (R.  75).  The  general  coimsel  also  excepted  to  tin 
Trial  Examiner's  finding  that  Bash's  statements  neither 
constituted  nor  implied  any  threat  of  reprisal  or  force  or 
promise  of  benefit  (R.  76). 

THE  BOARD'S  DECISION. 

Thereafter  the  Board  issued  its  decision  and  order  (R. 
78  et  seq.).  It  reversed  these  two  findings  of  the  Trial  Ex- 
aminer and  based  its  order  on  these  reversals  (R.  81-85, 
91-93). 
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The  Board  agreed,  with  respect  to  tlie  strike  action,  that 
tlie  strike  was  an  economic  strike,  and  that  respondent  was 
free  to  replace  the  strikers  at  any  time  prior  to  their  un- 
conditional request  for  reinstatement  (R.  84).  This  hold- 
ing sustained  respondent's  right  to  condition  the  return 
of  the  strikers  on  their  abandoning  the  demand  that  Jones 
be  reemployed  and  so  disposed  of  the  general  counsePs  ex- 
ception to  the  finding  that  the  employees  could  have  had 
their  jobs  back  at  any  time.  Nevertheless  the  Board  went 
beyond  the  exception  and  reversed  that  finding.  It  con- 
cluded that  the  strikers,  in  addition  to  being  told  they  were 
discharged,  were  deprived  of  any  possibility  of  having  their 
jobs  back  before  they  were  replaced  by  new  employees  (R. 
84,  85).  On  the  basis  of  this  reversal  of  the  Trial  Ex- 
aminer's finding,  the  Board  concluded  that  respondent  had 
violated  Sections  8(a)(1)  and  8(a)  (3)."^  The  Board  made 
no  finding  even  suggesting  that  the  alleged  discharges 
caused  or  prolonged  the  strike,  or  indeed  that  the  unfair 
practice,  if  such  it  was,  had  any  effect  whatever  on  the 
strikers.  The  Board  also  rejected  or  ignored  alternative 
defenses  of  respondent,  some  of  which  asserted  that  under 
all  the  circumstances  respondent  could  have  refused  to  re- 
employ the  strikers  if  it  had  so  desired.^ 

The  Board  also  reversed  the  Trial  Examiner's  findings 
as  to  the  character  and  effect  of  Bash's  statements  although 
the  Trial  Examiner  had  heard  the  testimony  and  observed 
the  witnesses.    The  Board's  reversal  was  based  solely  on 

''Respondent  urges  that  this  reversal  is  not  supported  by  sub- 
itantial  evidence  on  the  record  considered  as  a  whole  and  should 
)e  set  aside  for  this  reason  and  because  the  Board  had  no  autlioritv 
to  review  this  finding  (R.  474,  475-476,  478) . 

^Respondent  urges  that  this  error  requires  denial  of  enforcement 
(R.  479-80). 
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abstract  consideration  of  the  statements  as  if  tliey  were 
violative  of  tlie  law  per  se  and  without  consideration  of 
the  background  and  the  record  as  a  whole.^ 

THE  BOARD'S  ORDER. 

The  i^oard's  affirmative  order  is  unusual  because  it  is 
hypothetical.  The  Board  conceded  that  it  could  not  find 
that  the  strike  had  been  abandoned  or  that  the  strikers  had 
ever  been  denied  or  had  ever  even  unconditionally  requested 
reinstatement  (R.  93).  Nevertheless  it  ordered  reinstate- 
ment with  back  pay,  reinstatement  to  be  made  if  the  strike 
had  been  or  should  be  abandoned  and  with  back  pay  for  the 
period  between  any  such  abandonment  and  until  reinstate- 
ment by  respondent  (R.  92-93).^^  There  is  no  evidence  that 
the  strike  has  ever  been  abandoned  or  that  respondent  has 
ever  refused  to  reinstate  any  of  the  strikers.  On  the  other 
hand,  the  record  clearly  shows  that  while  the  strikers  were 
refusing  to  return  to  available  work,  their  jobs  were  filled 
by  new  permanent  employees  (R.  39). 

The  Board's  order  further  provides  that  respondent  cease 
and  desist  from  in  any  manner  violating  Sections  8(a)(1) 
and  8(a)(3)  of  the  Act  (R.  92-94).  This  blanket  omnibuii 
injunction  is  without  basis  in  the  complaint,  the  record,  or 
the  Board's  findings;  in  contrast,  respondent  was  denied 
the  opportunity  to  present  its  defenses  to  such  possible  con- 
clusions.^^ 


^Thus,  the  Board  based  ita  reversal  in  each  case  upon  a  citation 
of  Board  cases  rather  than  upon  consideration  of  the  facts  in  thr 
record  (R.  82-83).  Respondent  urges  this  was  error  (R.  474,  47()- 
477,  479). 

^"Respondent  urges  such  an  order  is  unlawful  and  should  not  be 
enforced  (R.  475,  477-478,  479). 

^^Respondent  urges  that  this  form  of  order  would  be  erroneous 
even  if  the  otlier  errors  did  not  exist   (R.  474,  475,  456-477,  479- 

481). 
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The  Facts  Before  This  Court 

Tlie  findings  and  conclusions  of  the  Trial  Examiner  and 
he  Board,  the  relevant  evidence  in  the  record,  and  the 
acts  covered  by  respondent's  application  for  leave  to  ad- 
uce  additional  evidence  and  its  offer  of  proof  may  be  sum- 
larized  as  follows : 

.     THE  STRIKE  ACTION. 
The  Afternoon  Watch. 

On  January  21,  1949  respondent  discharged  Charles  E. 
ones  for  insubordination.^^  Jones  was  employed  as  an 
perator  in  respondent's  San  Francisco  operating  room 
iiere  respondent  was  engaged  in  the  transmission  of  in- 
^rnational  radio  communications.  Jones  was  a  member  of 
iie  ACA  and  reported  his  discharge  to  a  meeting  of  that 
nion  held  at  1:30  P.M.  of  that  day  for  members  working 
n  the  4:00  P.M.  to  midnight  watch  (hereinafter  referred 
3  as  the  "afternoon  watch")  (R.  34, 148-149).  At  this  meet- 
ig  the  members  voted  to  protest  the  discharge  of  Jones 
y  having  spokesmen  enter  the  operating  room  during 
working  hours  and  having  all  members  of  the  ACA  leave 
leir  work  in  concert  and  refuse  to  work  until  Jones  was 
eemployed,  and  thereby  to  prevent  the  transmission  of  in- 
^rnational  radio  messages  until  respondent  agreed  to  re- 
mploy  Jones  (R.  187-88).  Accordingly,  Jones  and  Parks 
alked  into  the  operating  room  at  approximately  4 :30  P.M. 
*arks  spoke  to  Bash  demanding  reinstatement  of  Jones, 
►ash  replied  that  he  himself  had  not  discharged  Jones,  but 
tiat  it  had  been  done  by  higher  supervision.  The  ACA 
perators  then  on  duty^^  gathered  around  Bash.    He  re- 


i2The  Board  found  this  was  lawful  (R.  83). 

^^Namely,  Hinde,  Niemi,  Pottle,  Risley,  Smith  and  Williams. 
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peatedly  and  emphatically  ordered  them  to  return  to  their 
work  (R.  195,  196,  202,  208,  229,  360).  All  said  they  would 
not  do  so  until  Jones  was  returned  to  work  (R.  242).  They 
also  asked  to  have  a  meeting  with  those  responsible  for 
the  discharge,  since,  as  they  knew,  Bash  could  not  effect 
reinstatement.  Bash  indicated  they  could  follow  their  usual 
jjractice  of  calling  McPherson,  the  District  ]\ranager,  or  the 
Vice  President  regarding  any  grievance  (R.  168-72, 184-85). 
In  fact,  he  specifically  told  them  that  they  should  see  the 
Vice  President  (R.  203).  He  also  offered  them  the  use  of 
the  telephone  to  request  a  meeting  (R.  257,  361).  They 
failed  to  accept  these  invitations  and  continued  to  demand 
that  Bash  reemploy  Jones.  About  a  half-hour  later  Bash 
received  specific  instructions  to  repeat  the  order  to  return 
to  work.  He  thereupon  asked  each  of  the  operators  to 
return  to  his  circuit  (R.  34,  35,  154,  155,  362,  366).  Each 
replied  in  substance  that  he  would  do  so  only  when  Jones 
was  reinstated  (R.  35,  155,  209,  230,  233,  256,  365).  There- 
upon Bash  told  them  that  they  were  fired. 

This  group  of  strikers  then  first  chose  to  call  upon  higher 
supervision.  They  walked  across  the  hall  to  McPherson's 
outer  office  and  obtained  an  immediate  meeting  with  ^fc- 
Pherson  (R.  218-219,  230,  247).  They  stated  that  they  un- 
derstood that  they  had  been  fired.  McPherson  confirmed 
this,  stating  that  this  was  because  they  had  given  an  ulti- 
matum they  would  not  work  (R.  248,  421).  At  the  same  time 
he  offered  them  the  opportunity  to  return  to  work  and 
sought  to  persuade  the  group  as  a  group  to  return  to  work 
and  to  explain  why  Jones  was  discharged.  ^McPherson  re- 
peated the  request  that  the  group  return  to  their  jobs  (R. 
422).    Pottle,  speaking  for  the  group,  carried  on  at  some 
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lengtli^^  demanding  that  Jones  be  reinstated  as  a  condition 
to  their  returning  to  work  and  insisting  that  Bash  be  dis- 
charged (R.  198,  209).  McPherson  again  told  tliem  that 
Jieir  jobs  were  available  and  were  there  for  them  and  that 
:hey  should  go  back  to  work,  and  that  if  they  w^ere  going 
:o  remain  there  and  refuse  to  work  he  would  have  no  alter- 
ative but  to  tire  them  (R.  422,  423).  They  again  refused 
;o  work  and  McPherson  again  said  that  the  Jones  case 
should  not  affect  their  work  and  that  he  could  not  accede 
;o  their  demand  for  the  discharge  of  Bash  and  asked  them 
;o  go  back  to  work  and  man  the  circuits  (R.  395,  398,  428). 
\.t  this  time  spokesmen  for  the  employees  asked  for  their 
)ay  checks  (R.  210,  232).  McPherson  replied  that  their  pay 
'hecks  would  be  sent  to  them  in  the  mail  within  a  few  days, 
rhey  thereupon  left  the  premises. 

!.     The  Midnight  Watch. 

Another  meeting  of  the  ACA  was  held  at  8:00  P.M.  on 
Fanuary  21.  It  was  attended  by  members  of  the  midnight 
v^atch  (the  watch  from  midnight  to  8:00  A.M.).  Most  of  the 
trikers  on  the  afternoon  watch  were  also  present.  There 
vas  a  full  discussion  of  what  had  occurred  during  the 
ifternoon  watch  (R.  298,  299).  It  was  decided  that  the 
Lction  of  the  afternoon  watch  should  be  repeated  during 
he  midnight  watch  (R.  288-89).  Bash  had  previously  talked 
0  several  of  the  employees  about  their  coming  to  work 
md  they  had  assured  him  that  they  would  come  to  work  as 
isual  or  would  let  him  know.  Nevertheless,  they  gave  no 
ndication  to  respondent  that  they  would  not  work  out  their 

^^Disinterested  spectators  said  she  was  **  hollering  and  scream- 
tig"  (R.  395)  and  ''talking  very  loud"  (R.  398). 
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shifts  as  usual  that  night  and  reported  and  went  to  work 
as  usual  (R.  290,  367). 

In  accordance  with  the  decision  of  the  ACA  meeting, 
Parks  and  Hinde  entered  the  operating  room  during  the 
midnight  watch  shortly  after  those  w^ho  had  manned  the 
circuits  on  the  preceding  watch  had  left  for  home.  Parks 
again  demanded  that  Jones  be  returned  to  work  and  Bash 
repeated  that  this  was  out  of  his  hands  (R.  284).  All  of 
the  operators  then  at  work^^  deserted  their  circuits  and 
joined  Parks  (R.  282,  293,  301,  368-370).  They  stated  that 
their  purpose  in  this  was  to  gain  an  audience  with  some- 
one who  could  reinstate  Jones  (R.  233,  235),  although  all 
agreed  that  it  was  unexpected  that  even  Bash  would  be 
there  that  night  and  all  knew  that  no  one  would  be  there 
to  discuss  the  grievance.  They  further  made  it  clear  that 
none  of  them  would  return  to  work  until  Jones  was  rein- 
stated (R.  36).  Bash  had  Parks  and  Hinde  ejected  from  the 
premises.  The  other  w^orkers  sat  around  the  operating 
room  for  about  an  hour,  as  had  the  group  in  the  afternoon. 
When  it  became  clear  that  they  would  not  work.  Bash  told 
them  they  were  fired  and  to  leave  the  premises.  They  did 
so  (R.  367-70). 

3.     Guerrero,  Wheeler  and  Friend. 

In  addition  to  the  16  strikers  referred  to  above  three 
others  are  involved  in  this  case,  namely,  T^aul  Guerrero, 
Leslie  Wheeler  and  Lillie  Friend. 

Guerrero:  Paul  Guerrero  was  not  due  to  report  to  work 
on  Saturday,  June  22,  but  was  due  Monday  morning  at 


^•"^Namely,    Conprer,    rtyurcsik,    Kelso,    Loach,    Mullijian,    JMcLiii. 
Pena,  Rosengreii,  Sheaffer  (R.  293). 
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"l.-OO  A.M.  On  Saturday  evening  he  liad  a  friend  telephone 
'espondent  that  he  would  not  report  for  work  on  Sunday 
Decause  of  illness  (R.  36,  344,  345).  After  Bash  learned 
hat  Guerrero  was  not  at  work  on  Sunday,  he  telephoned 
juerrero  and  asked  him  the  reason  for  his  absence.  When 
Guerrero  said  he  had  a  cold.  Bash  said  he  did  not  sound 
lick  and  did  not  think  he  really  was  sick.  Bash  then  told 
lini  to  come  down  to  the  office  and  that  he  would  be  im- 
nediately  sent  home  if  he  was  sick.  AVhen  he  refused  to 
lo  so,  he  was  told  to  get  a  doctor's  certificate  to  cover  him- 
lelf  (K  375,  376).  The  Trial  Examiner  found  that  Guer- 
ero's  testimony  that  he  was  sick  was  not  credible  (R.  37). 
juerrero  did  not  come  in  on  Sunday,  but  reported  on 
klonday  morning.  Bash  asked  him  if  he  had  the  doctor's 
ertiiicate  and  Guerrero  replied  that  he  did  not  (R.  36,  37, 
►47,  348,  378).  Bash  then  told  him  that  he  was  fired  and 
ontinued,  "I  know  you  are  going  to  make  me  reinstate 
!^huck  Jones,  now  get  down  there  on  the  bricks  with  the 
■est  of  them  and  make  me  do  it"^«  (R.  89,  90,  348,  378,  379, 
189). 

Wheeler:  Wheeler  was  off  on  Friday  night  and  Satur- 
lay  evening  and  was  due  to  w^ork  at  midnight  Sunday 
ivening.  Earlier  in  the  evening.  Bash  called  him  to  assure 
lim  his  job  was  there  and  to  find  out  if  he  was  coming  to 
mrk  as  usual.  Wheeler  promised  to  come  in  (R.  37,  38, 
74).  He  failed  to  do  so.  Instead,  he  came  in  around  eight 
•'clock  Monday  morning,  when  he  was  not  due  to  work.  He 
^^as  with  Guerrero,  and  Bash  talked  to  the  two  of  them  at 
he  same  time.  He  asked  Wheeler  why  he  had  not  come  in. 
Vheeler  gave  no  explanation;  Bash  then  told  him  that  he 


^^The  phrase  ''on  the  bricks''  moans  ''on  the  picket  lino 
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was  discharged  for  not  reporting  to  work  (E.  37,  38,  319). 
Bash  said  to  him  and  Gurrero,  "I  know  you  are  going  to 
make  me  reinstate  Chuck  Jones,  now  get  down  there  on  the 
bricks  with  the  rest  of  them  and  make  me  do  it"  (R.  378, 
379,  389). 

Friend:  Friend  was  not  scheduled  to  work  on  January 
21  or  22.  Bash  called  her  on  the  telephone  on  Sunday  night 
and  made  it  clear  to  her  that  her  job  was  there  and  that 
he  wanted  her  to  come  in  to  work  as  usual  on  Monday 
morning,  and  she  indicated  she  would.  When  she  arrived 
she  met  Guerrero  and  Wheeler  and  came  into  the  operating 
room  with  them.  Bash  was  apparently  very  excited  and 
"in  a  very  angry  mood"  (R.  309) ;  he  talked  to  the  three  of 
them  for  some  time.  He  told  Friend  that  her  job  was  there 
and  that  she  should  go  to  work  (R.  310).  There  was  some 
discussion  and  Bash  again  ordered  her  to  go  to  work.  She 
did  not  do  so,  and  Bash  said,  "Well,  trot  along  then"  (R. 
311). 

Friend,  Guerrero  and  Wheeler  went  out  and  joined  the 
picket  line. 

4.     Subsequent  Events. 

The  strikers  established  a  picket  line  at  respondent's 
office  on  ^NFonday  morning.  During  the  day,  Guerrero  and 
Wheeler  received  telegrams  asking  them  to  come  to  re- 
spondent's office  and  discuss  their  discharges  with  the  Dis- 
trict Manager  and  telling  them  that  they  would  be  rein- 
stated if  there  was  no  basis  for  discharge.  Both  ignored 
the  invitation  (R.  38,  320-21,  349-50). 

On  Monday  or  Tuesday  respondent  sent  each  of  the 
strikers   a  paycheck  covering  all   time  worked   including 
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accrued  vacation  pay.  Under  the  terms  of  the  old  agree- 
ment with  the  AC  A,  which  respondent  had  advised  would 
be  continued  in  effect,  such  payment  was  required  on  every 
termination  of  employment  (as  in  case  of  furlough,  layoff, 
quit,  leaving  by  mutual  consent)  except  only  unilateral  dis- 
charge by  the  emplo^^er.  In  the  latter  case  a  person  was 
required  to  receive  two  weeks  pay  in  lieu  of  two  weeks 
notice.  Jones,  in  contrast  to  the  strikers,  received  two  weeks 
pay  in  lieu  of  notice  of  discharge.^^ 

Respondent  met  during  this  week  with  a  committee  of 
the  San  Francisco  CIO  Council  and  officials  of  the  ACA, 
who  represented  the  strikers  (R.  426).  They  demanded  that 
respondent  recognize  the  ACA  as  exclusive  collective  bar- 
gaining representative  of  its  employees,  and  that  respond- 
ent reemploy  Jones.  These  demands  set  the  conditions 
under  which  the  strikers  would  return  to  work  (R.  461- 
i64).  At  the  same  time,  these  representatives  admitted  that 
the  ACA  did  not  represent  the  majority  of  the  Globe  em- 
ployees in  the  appropriate  unit  covering  these  workers; 
tience,  respondent  could  not  have  lawfully  acceded  to  the 
demands  that  the  strikers  were  making  (R.  427). 

The  strikers  distributed  bulletins  on  the  picket  line  dur- 
ing this  week  stating  that  Jones  had  been  discharged  and 

^"^Each  employee  received  a  notice  statmp;:  **In  vicAv  of  the 
termination  of  your  cmploj^ment,  we  hand  yon  final  paycheck 
jovering  salary  through  January  22,  1949.  This  check  also  includes 
iny  accrued  vacation  pay. ' ' 

Such  payment  was  required  by  California  law.  Section  209  of 
:he  California  Labor  Code  provides :  * '  In  the  event  of  anj-  strike, 
he  unpaid  wages  earned  by  striking  employees  shall  become  due 
md  payable  on  the  next  regular  pay  day,  and  the  payment  or 
jettlement  thereof  shall  include  all  amounts  due  the  striking  em- 
ployees without  abatement  or  reduction.  The  emplo.yer  shall  return 
;o  each  striking  employee  any  deposit,  money,  or  other  guaranty 
required  by  him  from  the  employee  for  the  faithful  performance 
)f  the  duties  of  the  employment. ' ' 
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that  they  liad  been  locked  out.   They  also  stated  that  they 
were  discussing  with  the  management  a  basis  for  the  return 
of  all  strikers  to  their  jobs  (R.  464,  465).^'^ 

Respondent  subsec|uently  filled  their  jobs  with  new  per- 
manent employees,  while  the  strike  continued  without  any 
unconditional  request  for  reinstatement  being  made  (R. 
39,  93). 

5.     The  Crucial  Findings  in  Issue. 

On  the  basis  of  the  foregoing  facts,  respondent  asserts 
that  the  finding  of  the  Trial  Examiner  with  respect  to 
these  strikers  is  the  only  possible  finding  supported  by 
substantial  evidence  on  the  record  considered  as  a  whole. 
The  Trial  Examiner  found  and  concluded:  ^'*  *  ♦  the  strike 
of  the  other  employees  in  protest  (to  the  discharge  of 
Jones)  was  not  an  unfair  labor  practice  strike.  It  is  clear 
that  any  or  all  of  them  could  have  had  their  jobs  back  at 
any  time  before  they  were  filled  by  new  employees.  It  is 
not  in  dispute  that  the  strike  is  still  in  effect,  that  there 
has  been  no  request  for  reinstatement  following  the  strike, 
and  that  respondent  has  filled  the  strikers'  jobs  with  other 
and  permanent  employees.  In  these  circumstances  and 
under  familiar  decisions  of  the  Board  respondent  is  not 
obligated  now  to  reinstate  the  strikers"  (R.  39). 


^'^Respondent  dealt  with  the  strikers  only  as  a  jxroup ;  it  care- 
fully avoided  any  direct  dealinj2:s  with  individual  strikers  to  jjet 
them  to  diiiassociate  themselves  from  the  striking  group.  Any  such 
action  would  have  been  an  unfair  labor  practice.  The  Board  ap- 
parently concluded  that  respondent's  failure  to  solicit  individual 
strikers  to  return  to  work  meant  that  the  strikers  could  not  have 
returned  (R.  85).  The  facts  are  quite  the  contrary:  it  meant 
merely  that  respondent  was  complying  with  the  law  in  not  en- 
deavoring to  break  the  strike  through  interference  in  its  contiiui- 
ance. 
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The  Board  reached  a  contrary  conclusion.  As  explained 
1  its  Opening  Brief  (O.B.  11,  n.  15),  the  Board's  contrary 
oncliision  depends  on  its  finding:  "As  the  respondent  did 
ot  attempt  to  settle  the  strike  or  solicit  the  return  of  the 
trikers,  we  find  no  basis  for  concluding,  as  did  the  Trial 
Examiner,  that  *any  or  all  of  them  could  have  had  their 
3bs  back  at  any  time  before  they  were  filled  by  new  em- 
loyees'"  (R.  85n).i^ 

Respondent  urges  that  this  finding  is  without  substantial 
Lipporting  evidence  in  the  record  considered  as  a  whole 
nd  that,  since  the  finding  of  the  Trial  Examiner  is  the  only 
iwful  and  supported  finding  on  this  point,  there  is  no  find- 
ig  to  support  any  order  of  reinstatement  or  back  pay. 

The  Alternative  Defenses  Regarding  the  Strilcers. 

i)    THE  STRIKERS'  OBLIGATIONS  TO  WORK. 

Respondent  interposed  an  alternative  defense  that  re- 
istatement  and  back  pay  are  contrary  to  law  because  the 
trikers  were  under  obligations  to  continue  at  work  at  the 
me  and  place  they  chose  to  refuse  to  do  so  in  order  to 
Dree  the  reemployment  of  Jones.^^  The  Board  agreed  that 

^^Note  that  this  purported  ''finding"  is  supported  by  no  refer- 
ice  to  any  evidence;  that  no  issue  had  been  raised  concerniu<r 
ttlement  or  solicitation  to  return;  that  solicitation  would  have 
len  an  unfair  labor  practice;  that  Guerrero  and  Wheeler,  whose 
atiLS  was  in  doubt  to  the  Company,  were  specifically  invited  to 
scuss  their  return  to  work ;  that  settlement  negotiations  were  in 
ict  under  way ;  that  the  Trial  Examiner  found  on  the  basis  of  the 
'idence  that  the  jobs  were  open. 

^^Respondent  does  not  urge  that  its  employees  have  no  right  to 
rike.  It  concedes  this  right.  However,  it  urges  that  law  imposes 
rtain  obligations  upon  its  employees  upon  their  voluntarily  tak- 
ig  over  a  watch.  The  public  interest  requires  that  they  stand  tlie 
atch  and  transmit  messages  so  that,  absent  notice  to  the  contrary, 
le  public  will  get  the  service  upon  which  it  relies.  These  obligations 
-e  violated  when  thej-  engage  in  quickie  wild  cat  intermittent  work 
oppages  such  as  those  carried  on  by  the  strikers  involved  in  this 
roceeding. 
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Section  201  of  the  Federal  Communications  Act  impose;^ 
an  obligation  on  respondent  to  furnish  service;  as  a  com- 
mon carrier  in  interstate  and  foreign  commerce  it  must 
furnish  radio  communication  service  upon  reasonable  re- 
quest (R.  86).  However,  the  Board  held  that  this  obligation 
in  no  way  extends  to  respondent's  employees  and  that  re- 
fusal to  work  by  its  employees  does  not  result  in  any  breach 
of  duty  on  the  part  of  respondent  (R.  86). 

But  this  statute  specifically  provides  that  an  omission 
or  failure  of  its  employees  is  an  omission  or  failure  of 
respondent.  Thus  Section  217  provides : 

"The  act,  omission  or  failure  of  any  *  *  *  person 
*  *  *  employed  by  any  common  carrier  *  *  *  acting 
within  the  scope  of  his  employment,  shall  in  every 
case  be  also  deemed  to  be  the  act,  omission  or  failure 
of  such  carrier  *  *  *." 

This  is  further  implemented  by  a  direct  sanction  imposed 
upon  the  employees  implementing  respondent's  responsi- 
bility for  the  results  of  their  acts.  Thus  Section  501  pro- 
vides that  "any  person  who  willfully  and  knowingly  does 
or  causes  or  suffers  to  he  done  any  act,  matter  or  thing  in 
this  Act  prohibited  or  declared  to  be  unlawful"  is  guilty  of 
a  felony. 

An  obligation  upon  each  striker  to  have  worked  out  the 
watch  that  he  took  over  is  also  imposed  by  the  state  law. 
The  California  Penal  Code,  Section  638,  provides : 

"Every  agent,  operator,  or  employee  of  any  tele- 
graph or  telephone  office,  who  wilfully  refuses  or  neg- 
lects to  send  any  message  received  at  sucli  office  for 
transmission  *  *  *  is  guilty  of  a  misdemeanor." 
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The  common  law  of  public  utilities  requires  a  utility,  and 
[lie  workers  engaged  in  its  essential  activity,  to  provide 
service  to  the  public.  E.g.,  United  Gas  Co.  v,  R,  R.  Co7nm'n, 
278  U.S.  300  (1929).  Eespondent  urges  that  this  obligation 
ncludes  the  obligation  to  continue  to  supply  this  service 
mtil  reasonable  notice  is  given  to  the  public  that  it  will 
lot  be  available  and  urges  that  this  requires  persons  en- 
gaged in  these  services  to  carry  on  their  work  until  the 
3ublic,  which  relies  upon  the  workers  to  provide  the  ser- 
vice, has  been  given  reasonable  and  adequate  notice  that 
;ervice  will  not  be  available  as  usual. 

Respondent's  employees  had  worked  under  a  collective 
)argaining  agreement,  including  a  no-strike  clause  (R.  325). 
Chey  had  continued  to  work  under  an  understanding  that 
he  terms  of  this  agreement  would  govern  their  work  (R. 
Lll-13).  They  had  specifically  recognized  that  a  precipitous 
vork  stoppage  during  which  the  circuits  were  not  ade- 
[uately  manned  was  a  violation  of  their  contract  of  em- 
)loyment  (R.  325).  The  employer  established  nondiscrimi- 
latory  rules  forbidding  desertion  of  work  (R.  412). 

The  Board  denied  that  these  workers'  right  to  reinstate- 
aent  and  back  jjay  was  at  all  affected  by  the  provisions  of 
aw  and  contract  referred  to  (R.  85-86)  refusing  to  give 
my  consideration  to  the  differences  between  the  work  of 
hese  employees  and  of  others. 

b)    OTHER  ATTACKS   ON   THE  AFFIRMATIVE   ORDER   FOR   REINSTATEMENT 
WITH  BACK  PAY. 

Respondent  interposed  a  defense  and  sought  to  intro- 
iuce  evidence  to  show  that  any  affirmative  order  would  not 
ffectuate  the  purposes  of  the  Act  (R.  23,  126-127). 
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We  have  already  stated  the  facts  with  respect  to  the  obh- 
gation  to  remain  at  work  at  the  time  and  place  that  the  re- 
fusal to  work  occurred  and  the  strike  technique  of  inter- 
mittent quickie  wild  cat  work  stoppages. 

The  strikers  also  carried  on  their  strike  in  an  unlawful 
manner,  inducing  or  encouraging  tlie  employees  of  other 
employers  to  refuse,  in  the  course  of  their  employment, 
to  handle  messages  that  were  or  were  destined  to  be  han- 
dled by  respondent  (R.  453).  The  Board  refused  to  permit 
respondent  to  introduce  evidence  that  the  strikers  as  agents 
of  the  ACA,  as  well  as  the  ACA,  engaged  in  such  action 
in  the  course  of  the  strike.  Respondent  also  sought  to  show 
that  the  strikers,  as  agents  of  the  ACA,  were  restraining 
and  coercing  the  other  employees  of  respondent  in  their 
rights  guaranteed  by  the  National  Labor  Relations  Act  in 
carrying  out  their  strike.  Respondent  further  sought  to 
show  that  the  strike  had  an  unlawful  purpose  of  requiring 
respondent  to  recognize  the  ACA  as  the  exclusive  collective 
bargaining  representative  of  its  workers  at  a  time  when 
it  was  admitted  that  the  ACA  was  not  the  majority  choice 
of  the  workers  in  the  appropriate  unit  (R.  454). 

Respondent  was  denied  the  opportunity  to  present  evi- 
dence on  these  and  other  matters  with  respect  to  the  issue 
raised  by  its  answer  that  reinstatement  or  back  pay  would 
not  effectuate  the  policies  of  the  Act.  The  Board  refused 
to  hear  any  evidence  on  these  issues  (R.  23,  126-127).  In- 
stead, it  arbitrarily  and  capriciously  said  that  its  order 
would  effectuate  the  policies  of  the  Act  without  any  con- 
sideration of  the  facts  surrounding  this  particular  industry 
or  case. 
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B.     BASH'S  STATEMENTS  TO  THE  STRIKERS. 

Leo  Bash,  chief  operator  of  respondent  at  the  time  of 
:he  strike,  was  one  of  the  early  members  of  the  ACA  and 
lad  been  one  of  the  martyrs  of  that  Union  in  the  1934 
\Iackay  strike.  Because  of  his  active  participation  and 
eadership  in  that  strike,  he  had  been  discriminated  against 
3y  Mackay.  Machay  Radio  &  Telegraph  Co.,  1  N.L.R.B. 
^01  (1936).  Finally,  after  long  years,  he  was  given  rein- 
statement with  back  pay  as  a  result  of  the  Supreme  Court's 
iecision  in  the  Mackay  case  upholding  the  National  Labor 
ilelations  Act  and  the  Board's  right  to  order  reinstate- 
nent  with  back  pay.  Labor  Board  v.  Mackay  Radio  Co., 
m  U.S.  333  (1938). 

Subsequently,  he  was  employed  by  Globe  and  remained 
I  member  of  the  ACA  during  that  em^Dloyment  and  even 
vhile  he  w^as  performing  supervisory  work,  only  taking 
lis  withdrawal  from  this  union  when  he  became  Globe's 
ihief  operator  (R.  355).  He  became  very  disturbed  when  his 
inion,  the  ACA,  failed  to  take  the  necessary  action  so  that 
ion-Communist  affidavits  could  be  filed  and  it  could  fully 
lomply  with  the  requirements  of  the  amended  National 
jabor  Relations  Act  (R.  371).  Consequently,  during  the 
)eriod  beginning  at  least  in  the  summer  of  1948,  the  IBEIW 
md  the  ACA  adherents  among  the  Globe  employees  were 
it  odds  and  were  repeatedly  discussing  the  pros  and  cons 
►f  the  ACA  and  other  unions  (R.  141, 172-173). 

He  frequently  accused  the  ACA  of  being  Communist- 
lominated  and  accused  ACA  adherents,  among  the  Globe 
smployees,  of  being  Communists  or  fellow  travelers  (R. 
41,  194,  211,  262,  381-384).  On  at  least  one  occasion,  ex- 
hanges   between   him   and   an   ACA   member   were   very 
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heated  and  almost  led  to  physical  violence  on  the  premises 
(R.  29-30, 141). 

The  ACA  adherents  told  the  Company  that  Bash  "was 
a  raving  maniac,  and  that  it  was  impossible  to  deal  with 
him  in  a  reasonable  way"  (R.  175,  209).  They  said  that  it 
was  the  usual  thing  for  Bash  "to  be  hollering  at  some- 
body" (R.  195).  One  of  the  strikers  told  Bash  to  his  face, 
"Leo,  that  is  the  trouble  with  you,  you  are  so  hot  headed, 
you  do  things  before  you  think"  (R.  213).  The  Trial  Ex- 
aminer found  that  Bash  had  made  certain  statements  re- 
garding the  ACA,  as  it  w^as  operating  at  the  time  of  the 
strike,  and  the  Communists.  He  found,  "The  entire  record 
shows  Bash  to  be  of  an  excitable  and  undiplomatic  tem- 
perament" (R.  41),  and  that  he  had  a  "willingness  to  use 
any  stigma  to  beat  a  dogma"  (R.  42). 

On  the  basis  of  the  entire  record,  the  Examiner  found 
that  these  statements  did  not  constitute  or  imply  "a  threat 
of  reprisal  or  force  or  promise  of  benefit"  (R.  42).  One  of 
the  principal  statements  that  was  alleged  to  constitute  a 
threat  of  reprisal  or  force  or  promise  of  benefit  was  made 
in  the  course  of  a  telephone  conversation  that  the  person 
then  being  "threatened"  summarized  as  being  an  apology 
by  Bash  for  the  action  he  had  taken  (R.  214),  and  one  in 
which  there  was  no  suggestion  that  the  striker  would  obtain 
any  benefit  by  leaving  the  group  of  strikers  and  coming 
back  to  work  (R.  220). 

The  Board  reversed  the  finding  of  the  Examiner  (R.  82- 
83).  In  doing  so,  it  gave  no  consideration  to  the  general 
record  and  reached  its  conclusion  solely  on  the  basis  of  the 
citation  of  cases  and  without  consideration  of  the  evidence. 
Thus,  the  Board  stated,  "His  admonition  to  get  out  wliilo 
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the  getting  was  good  was  an  uneciiiivocal  warning  that 
the  employer  intended  to  discriminate  against  AC  A  mem- 
bers, combined  with  an  assurance  that  if  Pottle  left  the 
Union,  her  position  would  be  safe''  (R.  82).  The  record, 
[lowever,  shows  that  Pottle,  in  no  way,  thought  that  this 
statement  suggested  that  she  would  be  secure  in  her  job  if 
she  left  the  ACA  (R.  220). 

The  Board  further  concluded  that  these  statements  of 
Bash  represented  the  position  of  the  company  and  that  re- 
spondent was  responsible  for  these  statements  (R.  82-83). 
Chis  finding  was  made  although  the  strikers  had  insisted 
;hat  Bash  should  be  discharged  (R.  193-94)  and  that  he 
Nas  responsible  for  all  of  the  trouble  in  the  operating  room 
'R.  147,  156),  although  the  statements  principally  relied 
m  were  made  in  the  course  of  Bash's  attempt  to  justify 
ind  apologize  for  the  action  he  had  taken,  in  the  course  of 
vhich  he  said  that  if  he  had  known  this  would  result,  he 
vould  never  have  done  it,  and  although  Bash  was  asked 
0  resign  and  subsequently  was  demoted  between  the  time 
)f  the  strike  and  the  time  of  the  hearing  (R.  215-16,  380). 

Respondent  asserts,  if  the  Board  had  any  jurisdiction  to 
10  into  any  alleged  unfair  labor  practices  of  the  type  just 
liscussed,  that  this  Court  must  accept  the  finding  of  tlie 
rrial  Examiner  that  these  statements  contained  no  threat 
)f  reprisal  or  force  or  promise  of  benefit.  It  further  con- 
ends  that  the  Board's  contrary  conclusion  is  not  a  finding 
)f  fact,  is  not  supported  by  substantial  evidence  on  the  rec- 
)rd  considered  as  a  whole  and  is  contrary  to  such  evidence 
R.  475-76). 
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C.     THE  BOARD'S  ORDER. 

We  have  already  stated  the  facts  and  findings  on  the 
basis  of  which  respondent  attacks  the  affirmative  order  of 
reinstatement  with  back  pay  on  the  ground  that  it  is  con- 
trary to  law,  both  substantively  and  procedurally. 

The  order  provides  that  reinstatement  with  back  pay 
should  be  granted  if  certain  hypothetical  occurrences 
should  take  place.  On  the  basis  of  the  findings  and  conclu- 
sions it  stated  that  neither  reinstatement  nor  back  pay  was 
proper  on  the  status  of  the  record  presented.  It  ordered  re- 
instatement and  back  pay,  however,  should  the  strikers  at 
some  time  give  up  their  strike  demands  and  uncondition- 
ally seek  reinstatement  with  provision  for  back  pay  for  any 
period  that  might  exist  between  such  an  abandonment  o 
the  strike  and  the  first  offer  of  reinstatement  should  tha 
be  subsequent  to  the  abandonment  of  the  strike  (R.  93). 

Paragraph  1(b)  of  the  affirmative  order  provides  an 
omnibus  cease  and  desist  order  (E.  93-94).  However,  there 
is  nothing  in  the  charge  or  the  complaint  suggesting  an  al- 
legation that  respondent  exhibited  a  general  disregard  for 
the  provisions  of  the  Act.  There  are  no  findings  supporting 
this  paragraph. 

On  the  basis  of  these  errors,  respondent  has  filed  its 
Answer  praying  in  the  alternative  that  the  Court  deny 
enforcement  or  remand  the  case  for  further  evidence  be- 
fore the  Board  should  the  record  require  amplification  in 
accordance  with  respondent's  motion  for  leave  to  adduce 
additional  evidence  (R.  471  et  seq.). 
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QUESTIONS  PRESENTED 

(1)  Whether  there  is  substantial  evidence  on  the  record 
considered  as  a  whole  supporting  the  Board's  crucial  find- 
ing that  the  strikers'  jobs  were  not  available  to  them  be- 
;ween  their  refusals  to  work  and  their  replacement. 

(2)  Whether  the  Board  has  any  power  to  order  rein- 
statement with  back  pay  of  striking  employees  who  are 
:old  they  are  "discharged"  or  "fired"  if  their  jobs  are  con- 
:inuously  open  to  them  or  if  they  have  never  uncondition- 
illy  sought  reinstatement. 

(3)  Whether  the  Board  may  order  reinstatement  with 
)ack  pay  of  economic  strikers  where  their  strike  has  been 
leither  caused  nor  prolonged  by  any  unfair  labor  practice. 

(4)  Whether  this  Court  should  enforce  an  order  of  rein- 
;tatement  and  back  pay  for  employees  who,  in  going  on 
itrike  at  the  time  and  place  selected,  violated  obligations 
;o  work  imposed  by  federal  and  state  law  and  contract. 

(5)  Whether  an  affirmative  order  of  the  Board  will  be 
enforced  which  on  its  face  admits  the  record  does  not  show 
"acts  requiring  reinstatement  or  back  pay  and  they  may 
lever  arise. 

(6)  Whether  a  respondent  was  lawfully  and  constitu- 
ionally  denied  use  of  discovery  procedures  to  assist  in 
^reparation  for  a  hearing  in  view  of  the  broad  discovery 
)rocedures  open  to  the  Board's  general  counsel  and  re- 
;pondent's  statutory  right  to  subpenas. 

(7)  Whether  the  Board  gains  authority  to  issue  an  order 
)ased  on  charges  which  in  fact  were  filed  by  a  labor  organ- 
ization that  has  not  complied  with  Section  9(f),  (g)  and 
h)  of  the  Act  by  making  an  "administrative  determina- 
ion"  tliat  the  charges  were  not  so  filed  while  refusing  to 
lear  contrarv  evidence. 
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(8)  Whether  the  Board  may  consider  an  alleged  unfair 
labor  practice  as  to  which  no  charge  has  been  filed. 

(9)  Whether  substantial  evidence  in  the  record  as  a 
whole  sustains  the  Board's  finding,  contrary  to  that  of  the 
Trial  Examiner,  that  certain  statements  of  a  minor  super- 
visory employee  are  admissible  evidence  under  Section 
8(c)  of  the  Act  and  show  a  violation  of  Section  8(a)(1) 
of  the  Act. 

(10)  Whether  an  omnibus  cease  and  desist  order  of  the 
Board  will  be  enforced  where  there  are  no  findings  as  to 
the  respondent's  opposition  to  the  purposes  and  policies 
of  the  Act  and  the  Board  has  refused  to  consider  evidence 
showing  its  general  acceptance  of  the  Act. 

(11)  Whether  an  affirmative  order  of  the  Board  will  be 
enforced  when  the  Board  refuses  to  hear  evidence  as  to| 
why  such  an  order  will  not  effectuate  the  policies  of  the 
Act  and  fails  to  make  findings  or  give  reasons  supporting 
such  order. 

SUMMARY  OF  THE  ARGUMENT 

1.  The  Board  has  no  jurisdiction  in  this  proceeding. 
The  charges  were  filed  by  a  labor  organization  that  had 
failed  to  comply  with  Section  9(f),  (g)  and  (h)  of  the  Act. 
Respondent  is  entitled  to  prove  this  fact  despite  an  "ad- 
ministrative determination"  to  the  contrary.  In  addition, 
no  charge  was  filed  with  respect  to  the  alleged  coercive 
statements. 

2.  Respondent  was  denied  due  process  of  law.  The 
Board  refused  to  permit  it  any  discovery  procedures.  This 
was  contrary  to  statute.  It  disregards  the  "cherished  tradi- 
tion of  fair  play"  the  Constitution  guarantees  in  these  pro- 
ceedings. 
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3.  The  employees  who  struck  in  protest  against  Jones' 
lischarge  were  economic  strikers.  The  Trial  Examiner's 
inding  that  their  jobs  were  always  open  to  them  must  be 
iccepted;  the  Board's  contrary  finding  is  without  support 
m  the  evidence.  The  Board's  affirmative  order  depends  on 
;his  finding.  Even  if  the  Board's  conclusion  of  an  unfair 
abor  practice  were  correct,  its  order  is  punitive.  It  directs 
-einstatement  with  back  pay  although  the  strike  was  neither 
laused  nor  prolonged  by  an  unfair  labor  practice.  There  is 
10  ''status  quo  ante"  to  restore;  the  "discharge"  caused  no 
iffect.  Furthermore  the  strikers  violated  their  obligations 
o  remain  at  work  at  the  time  and  place  they  chose  to  strike, 
^n  order  of  reinstatement  or  back  pay  is  contrary  to  law. 

4.  The  Board's  affirmative  order  was  issued  without 
he  necessary  procedure.  The  Board  struck  defenses,  re- 
used to  accept  evidence  and  failed  to  make  the  necessary 
indings  on  issues  going  to  the  propriety  of  an  affirmative 
>rder. 

5.  The  statements  of  Bash  are,  by  virtue  of  8(c),  no 
evidence  of  an  unfair  labor  practice.  They  contain  no 
)romise  of  benefit  or  threat  of  reprisal  or  force.  In  any 
ivent,  the  statements  were  not  violative  of  8(a)(1).  They 
v^ere  not  threatening  or  coercive.  They  are  not  chargeable 
0  respondent. 

6.  The  omnibus  cease  and  desist  order  nmst  be  denied 
mforcement.  There  is  no  finding  of  a  general  attitude  of 
)pposition  to  the  Act. 

7.  Were  the  Court  to  conclude  that  the  present  record 
ndicates  a  basis  for  enforcement  of  the  Board's  order, 
t  would  then  be  called  upon  to  grant  respondent's  motion 
or  leave  to  adduce  additional  evidence.    Respondent  was 
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denied  the  opportunity  to  present  evidence  going  to  the 
availability  to  the  strikers  of  their  jobs  while  they  were  on 
strike,  their  strike  demand  that  a  union  be  recognized  as 
exclusive  bargaining  representative  while  it  was  not  the 
choice  of  a  majority  of  the  employees,  the  strikers'  partici- 
pation in  activities  in  violation  of  the  Act  in  carrying  on 
their  strike,  and  their  abuse  of  their  right  to  engage  in 
concerted  activity.  It  has  asked  leave  to  submit  furthem 
proof  that  the  strikers'  jobs  were  open  to  them.  This  evi- 
dence all  goes  to  the  question  of  whether  an  affirmative 
order  with  back  pay  was  justified.  Respondent  also  was 
prevented  from  showing  that  the  charges  were  filed  by  a 
union  not  in  compliance.  It  is  entitled  to  prove  the  error 
of  the  Board's  "administrative  determination"  that  it  had 
jurisdiction  to  proceed  on  the  charges. 
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ARGUMENT 

1 

The  Order  Is  Not  Within  the  Jurisdiction  of  the  Board 

i.     THE  CHARGES  WERE  MADE  AND  FILED  BY  A  NON-COMPLYING  UNION. 

Section  9(f),  (g)  and  (h)  of  the  Act  provides  that  no 
omplaint  shall  be  issued  by  the  Board-^  pursuant  to  a 
harge  made  by  a  labor  organization  unless  that  labor  or- 
ganization has  (1)  filed  a  statement  containing  certain  de- 
ailed  information  concerning  its  officials,  finances  and  in- 
ernal  organization;  (2)  brought  such  statement  up-to-date 
.nnually;  (3)  filed  affidavits  that  its  officers  are  not  Com- 
nunists  or  fellow-travelers.  We  shall  hereinafter  refer  to 
atisf action  of  these  requirements  as  "compliance." 

Respondent  alleged  (R.  20)  and  sought  to  introduce  evi- 
ience  to  prove  (R.  123)  that  the  charges  herein  had  been 
tiade  and  filed  by  a  labor  organization  that  had  not  com- 
)lied  with  Section  9. 

Respondent  asserted  at  the  hearing,  as  it  asserts  here, 
hat  compliance  was  a  question  of  fact  which  required  in- 
[uiry  and  proof.  The  Trial  Examiner  ruled,  "Well,  if  it 
3  a  matter  of  fact  it  is  a  matter  of  administrative  fact 

*  *  It  is  all  an  administrative  matter.  That  has  been  con- 
is  tently  held  by  the  Board  ever  since  Taft-Hartley"  (R. 
23-24).  The  Board  adopted  the  same  position — that  there 
ould  be  no  litigation  of  the  matter  of  compliance  (R.  SO). 

The  Board's  position  in  relation  to  these  reciuirements 
[as  been  overruled  by  the  Supreme  Court. 

The  Board  advanced  the  same  contention  in  Labor  Board 
.  Highland  Park  Mfg.  Co,,  341  U.S ,  19  U.S.L.  Week 

2^ An  order  of  the  Board  mast  be  based  on  a  complaint  raising; 
lie  issues  on  wliich  the  order  is  based.  Consolidaied  Edison  Co.  v. 
,abor  Board,  305  U.S.  197  (1938). 
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4299  (U.S.  Sup.Ct.,  May  14,  1951).  It  argued  that  an  "ad- 
ministrative determination"  regarding  compliance  was  not 
reviewable  at  the  instance  of  an  employer  in  an  unfair  labor 
practice  proceeding. 

The  Supreme  Court  held  that  the  issue  of  compliance  is 
a  reviewable  one.  It  stated: 

"*  *  *  the  congressional  purpose  was  to  Vholly  erad- 
icate and  bar  from  leadership  in  the  American  labor 
movement,  at  each  and  every  level,  adherents  to  the 
Communist  party  and  believers  in  the  unconstitutional 
overthrow  of  our  Government'  *  *  * 

"The  further  contention  is  advanced  by  the  Board 
that  the  administrative  determination  that  a  petition- 
ing labor  organization  has  complied  with  the  Act  is 
not  subject  to  judicial  review  at  the  instance  of  an  em- 
ployer in  an  unfair  labor  practice  proceeding.  *  *  * 
"It  would  be  strange  indeed  if  the  courts  were  com- 
pelled to  enforce  without  inquiry  an  order  which  could 
only  result  from  proceedings  that,  under  the  admitted 
facts,  the  Board  was  forbidden  to  conduct.  The  Board 
is  a  statutory  agency  and,  when  it  is  forbidden  to  in- 
vestigate or  entertain  complaints  in  certain  circum- 
stances, its  final  order  could  hardly  be  valid.  We  think 
the  contention  is  without  merit  and  that  an  issue  of 
law  of  this  kind,  which  goes  to  the  heart  of  the  validity 
of  the  proceedings  on  which  the  order  is  based,  is  open 
to  inquiry  by  the  courts  when  they  are  asked  to  lend 
their  enforcement  powers  to  an  administrative  tribu- 
nal." 

In  the  ])resent  case  there  is  a  factual  issue;  clearly,  if  the 
facts  are  in  dispute  they  must  be  litigated  before  the  Board 
so  that  the  legal  questions  may  be  here  i-evieAvod. 

True,  in  the  Hirjhland  Park  case  the  facts  wcm-o  admitted 
and  the  onlv  issue  was  one  of  law.  Tlio  Conit  said, 
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'*If  there  were  dispute  as  to  whether  the  C.I.O.  had 
filed  the  required  affidavits  *  *  *  and  the  Board  had 
resolved  that  *  *  *  a  different  question  would  be  pre- 
sented'^ (19  U.S.L.  Week  at  4299). 

But  that  "different  question"  is  not  here  presented.  Here 
the  Board  has  failed  and  refused  to  resolve  the  issue  of 
fact  as  to  compliance.  Here,  as  in  the  Highland  Park  case, 
the  issue  "goes  to  the  heart  of  the  validity  of  the  proceed- 
ings on  which  the  order  is  based"  and  accordingly  "it  is 
open  to  the  courts  when  they  are  asked  to  lend  their  en- 
forcement powers  to  an  administrative  tribunal." 

The  Act  denies  jurisdiction  to  proceed  on  charges  "made 
by  a  labor  organization"  not  in  compliance  (Act,  Sec.  9(f), 
(g)  and  (h)).  Clearly  the  question  as  to  who  made  the 
charge  is  a  factual  issue ;  the  clear  intent  of  Congress  that 
Communistic  unions  not  be  permitted  to  use  the  Board's 
procedures  is  not  to  be  subverted  by  an  ex  parte  "adminis- 
trative determination"  that  a  charge  was  made  by  an  indi- 
vidual if  that  conclusion  is  contrary  to  the  fact.  Respond- 
ent is  entitled  to  its  day  before  the  Board  to  show  that  in 
fact  a  Communist-dominated  union  made  the  charges,  and 
it  is  entitled,  before  this  Court,  to  review  of  any  questions 
of  law  involved. 

The  clear  provision  of  the  Act,  as  interpreted  in  the 
Highland  Park  case,  requires  denial  of  enforcement  or,  at 
the  least,  remand  for  determination  of  this  basic,  jurisdic- 
tional issue. 

B.      THE   BOARD'S  ORDER   EXTENDS  TO  UNFAIR  LABOR  PRACTICES  AS  TO 
WHICH  THERE  IS  NO  CHARGE. 

The  Board's  order  concludes  that  respondent  conunitted 
two  distinct  unfair  labor  practices :  the  first  relates  to  cer- 
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tain  alleged  coercive  statements  made  by  a  minor  super- 
visory employee  of  respondent,  the  other  relates  to  the 
strike  action.  In  this  section  respondent  attacks  only  the 
first  portion  of  the  order.  It  asserts  that  no  charge  has 
been  filed  with  respect  to  this  alleged  unfair  labor  practice 
and  that  the  Board  was  without  power  to  issue  the  com- 
plaint or  an  order  in  the  absence  of  a  charge  with  respect 
to  this  unfair  labor  practice. 

Section  10(b)  of  the  Act  provides : 

"Whenever  it  is  charged  that  any  person  has  en- 
gaged in  or  is  engaging  in  any  such  unfair  labor  prac- 
tice, the  Board,  or  any  agent  or  agency  designated  by 
the  Board  for  such  purposes,  shall  have  power  to  issue 
and  cause  to  be  served  upon  such  person  a  complaint 
stating  the  charges  in  that  respect,  and  containing  a 
notice  of  hearing  before  the  Board  or  a  member  there- 
of, or  before  a  designated  agent  or  agency,  at  a  place 
therein  fixed,  not  less  than  five  days  after  the  serving 
of  said  complaint:  Provided,  That  no  complaint  shall 
issue  based  upon  any  unfair  labor  practice  occurring 
more  than  six  months  prior  to  the  filing  of  the  charge 
with  the  Board  *  *  *." 

This  language  expressly  fixes  the  limits  of  the  Board's 
jurisdiction.  It  permits  the  Board  to  issue  a  complaint  and 
an  order  with  respect  to  an  unfair  labor  practice  wlien,  but 
only  when,  a  charge  is  filed  stating  the  unfair  labor  i)rac- 
tice,  and  such  charge  is  filed  and  served  within  six  months 
of  the  occurrence  of  that  unfair  labor  practice. 

It  is  clear  that  a  discharge  of  a  person  for  a  s])ecific  act, 
not  found  to  be  activity  on  behalf  of  a  named  union,  which 
occurs  on  a  specific  date,  at  a  specific  time,  is  a  different 
unfair  labor  practice  from  one  consisting  of  threats  of  dis- 
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charge  or  demotion  as  a  penalty  for  other  activity  on  be- 
half of  a  named  union  particularly  where  the  threats  oc- 
curred at  different  times  and  places  from  the  discharge. 
The  principle  that  different  facts  are  different  unfair  labor 
practices  and  also  the  necessity  that  the  complaint  state 
the  alleged  unfair  labor  practice  referred  to  in  the  order, 
were  established  by  the  Supreme  Court  in  Labor  Board  v. 
Sands  Mfg,  Co.,  306  U.S.  332  (1939).  The  Court  there 
stated,  at  pages  345-46 : 

"The  Board  found  as  a  fact  that  in  offering  reem- 
ployment to  two  of  its  old  men  the  respondent  stipu- 
lated as  a  condition  that  they  join  the  International 
Union.  The  finding  is  sharply  challenged  but,  as  there 
is  evidence  in  support  of  it,  we  accept  it.  Based  upon 
this  finding  the  Board  contends  this  stipulation  in  con- 
nection with  the  offer  to  hire  the  men  was  a  violation 
of  Section  8(3)  of  the  Act  independent  of  any  of  the 
violations  flowing  out  of  the  discharge  and  refusal  to 
reemploy  the  men  as  a  body.  The  contention  is  ir- 
relevant to  any  issue  in  the  cause.  The  complaint 
alleged  that  the  discharge  of  the  men  constituted  an 
unfair  labor  practice  in  violation  of  Section  8(1)  and 
(3)  and  that  the  execution  of  the  agreement  with  the 
international  association  constituted  an  unfair  labor 
practice  under  Section  8(5).  It  nowhere  refers  to  any 
discrimination  in  hiring  any  man  or  charges  any  vio- 
lation in  connection  therewith." 

Applying  this  principle  to  the  present  situation  it  is  clear 
that  the  order  refers  to  two  unfair  labor  practices  and  that 
only  one  of  these  is  covered  by  the  charge. 

The  cases  cited  by  petitioner  (O.B.  27-28)  for  the  proposi- 
tion that  the  complaint  may  "enlarge"  upon  the  charge  are 
quite  beside  the  point.   In  the  first  place,  this  is  not  a  case 
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of  a  complaint  enlarging  upon  a  charge — it  is  a  case  where 
the  complaint  alleges  an  unfair  labor  practice  which  was 
never  made  the  subject  of  any  charge.  It  was  not  referred 
to  even  indirectly  in  any  charge,  and  it  relates  to  matters 
entirely  different  from  anything  alleged  in  any  charge. 

The  case  cited  by  petitioner  that  is  closest  to  the  point 
is  Kansas  Milling  Co.  v.  Labor  Board,  185  F.2d  413  (10 
Cir.  1950).  In  this  case  the  Court  of  Appeals  held  that  an 
amended  charge  may  be  filed  later  than  the  six  months 
limitation  period  established  by  Section  10(b),  if  the  amend- 
ments relate  to  the  same  unfair  labor  practices  that  were 
alleged  in  the  original  charge.  Here  in  contrast,  the  Board 
has  permitted  litigation  of  an  alleged  unfair  labor  practice 
that  is  entirely  different  in  every  way  from  those  alleged 
in  the  charge. 

The  National  Licorice  case,  309  U.S.  350  (1940)  arose 
under  the  Act  prior  to  the  time  the  language  we  rely  upon 
was  added  to  the  Act.  Furthermore,  the  Supreme  Court 
expressly  refused  to  consider  whether  a  new  and  different 
unfair  practice  could  be  alleged  in  the  complaint  under  the 
old  Act;  it  held  only  that  w^here  practices  alleged  in  the 
charge  were  continued  pending  the  hearing  before  the 
Board,  the  Board  could  consider  them,  even  though,  of 
course,  it  would  be  impossible  for  any  charge  to  be  filed  in 
that  proceeding  concerning  them.  The  Consumers  Powers- 
American  Creosoting-^  and  Fort  Wayne  Corrugafcd  Papcr'^ 


^'^Consumers  Power  Co.  v.  Labor  Board,  113  P.2d  38  (6th  Cir. 
1940). 

'^Lnhor  Board  v.  American  Creosoting  Co.,  139  F.2d  193  (6th  Cir. 
1943). 

2-»Fr>rf  Waifne  Corrugated  Paper  Co.  v.  Labor  Board,  111  F.2d  869 
(7th  Cir.  1940). 
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cases  likewise  all  arose  under  the  law  prior  to  the  ainend- 
^    iiient  to  Section  10(b).    Furthermore,  they  involve  only  the 
k    constitutional  sufficiency  of  the  complaint  to  give  notice  to 
s    the  employer  where  the  charge  supports  the  complaint. 
They  do  not  involve  the  requirement  in  Sec.  10(b)  that  a 
^    charge  be  filed  stating  the  unfair  labor  practice  involved. 
-    The  Fulton  Bag^^  and  Indiana  S  Michigan^^  cases  are  abso- 
I     lutely  beside  the  point,  except  that  the  Indiana  S  Michigan 
case  emphasizes  that  the  charge  is  jurisdictional.    In  the 
Catkey  Lmnher  case,^^  which  was  enforced  without  opin- 
ion,^* the  Board  held  (1)  the  additional  unfair  labor  prac- 
tices alleged  in  the  complaint  were  of  the  same  nature  as. 
those  alleged  in  the  charge;  (2)  the  employer  had  waived 
the  six  months  requirement  when  it  failed  to  raise  this 
point  in  its  answer.  That  case  merely  sustained  the  Board's 
conclusion  that  the  issue  was  waived. 

In  the  instant  case,  the  charges  referred  only  to  specific 
discharges  on  or  about  January  22, 1949.  AVe  make  no  point 
of  the  language  used  or  the  artistic  or  inartistic  way  in 
which  the  charges  were  drawn ;  we  are  concerned  with  their 
substance.  They  stated  that  on  such  a  day  respondent  dis- 
charged the  charging  employee  for  concerted  activity  in 
protesting  the  discharge  of  Jones  (R.  6,  7-8).  Now^here  is 
tliere  mention  of  threats  of  discharge  or  demotion  as  a 
penalty  for  activity  on  behalf  of  the  ACA.  In  fact,  the 
ACA  is  not  mentioned.  Yet  the  complaint  alleges  (E.  10- 
12)  and  the  Board's  order  finds  (R.  81,  83,  88-89)  other  un- 


-''Labor  Board  v.  Fulton  Bag  &  Cotton  Mills,  180  F.2d  68  (10th 
Cir.  1950). 

-''Lahor  Board  v.  I.  &  M.  Electric  Co.,  318  U.S.  9  (1943). 

^"^Cathey  Lumber  Co.,  86  N.L.R.B.  157  (1949). 

-""Cathey  v.  Labor  Board,  185  F.2d  1021  (5th  Cir.  1951)  (Mem.). 
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related  violations ;  and  the  Board  grants  relief  based  upon 
such  unrelated  allegations  (R.  91-94).  This  the  Board  is 
without  power  to  do. 

Closely  in  point  is  Joanna  Cotton  Mills  Co.  v.  Labor 
Board,  176  F.2d  749  (4  Cir.  1949).  There  a  charge  alleged 
the  discharge  of  a  man  on  account  of  union  activities  and 
membership.  More  than  six  months  after  the  effective  date 
of  the  1947  amendments  (which  inserted  the  provisions  of 
Sec.  10(b)  quoted  above)  an  amended  charge  was  filed  which 
referred  to  the  same  discharge  but  alleged  it  was  for  en- 
gaging in  concerted  activities  having  no  relation  to  union 
activities.  The  Court  set  aside  the  order  of  the  Board  re- 
lating to  the  unfair  labor  practice  stated  in  the  amended 
charge : 

"Section  10(b)  of  the  Labor  Management  Relations 
Act,  29  U.S.C.A.  §  160(b),  specifically  provides  that 
^no  complaint  shall  issue  based  upon  any  unfair  labor 
practice  occurring  more  than  six  months  prior  to  the 
filing  of  the  charge  with  the  Board  and  the  service  of 
a  copy  thereof  upon  the  person  against  whom  such 
charge  is  made.'  *  *  *  No  charge  relating  to  discharge 
for  engaging  in  concerted  activities,  as  distinguished 
from  union  activities,  was  served  upon  the  company 
until  more  than  six  months  had  elapsed  after  the  act 
had  become  effective. 

"The  case  seems  clearly  one  for  the  application  of 
the  rule  recently  announced  by  the  Supreme  Court 
that  ^a  claim  which  demands  relief  upon  one  asserted 
fact  situation,  and  asks  an  investigation  of  the  ele- 
ments appropriate  to  the  requested  relief,  cannot  be 
amended  to  discard  that  basis  and  invoke  action  re- 
quiring examination  of  other  matters  not  germane  to 
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the  first  claim.'  United  States  v.  Andrews,  302  U.S. 
517,  524;  United  States  v,  Garhutt  Oil  Co.,  302  U.S. 
528.  *  *  * 

"For  the  reasons  stated,  the  order  of  the  Board  will 
be  set  aside." 

The  Court  of  Appeals  for  the  7th  Circuit  has  recently 
denied  the  position  here  taken  by  the  Board  that  the  filing 
of  a  charge  permits  it  to  go  into  any  unfair  labor  practice 
that  occurred  within  six  months  of  filing.^^  In  Superior 
Engraving  Company  v.  Labor  Board,  183  F.2d  783  (7th 
Cir.  1950),  cert,  denied  340  U.S.  930  (1951),  the  Court  re- 
fused to  give  consideration  to  unfair  labor  practices  that 
were  not  alleged  in  a  charge,  even  though  referred  to  in 
the  complaint,  on  the  ground  that  Section  10(b)  requires 
filing  and  service  of  a  charge  with  respect  to  a  specific  un- 
fair labor  practice  before  the  Board  has  jurisdiction  to 
proceed  with  respect  to  it. 

Accordingly,  the  provisions  of  the  Board's  decision  and 
order  relating  to  alleged  threats  and  coercive  statements 
concerning  the  ACA  are  void  for  the  reason  that  no  charge 
was  filed  and  the  Board  was  without  jurisdiction  to  con- 
sider them. 


^'•^The  Board  goes  so  far  as  to  argue  (O.B.  28)  that  service  of  the 
complaint  was  a  sufficient  compliance  with  the  Act,  altliough  the 
Act  explicitly  requires  service  of  the  charge,  Sec.  10(b),  in  such 
manner  as  to  make  the  requirement  jurisdictional. 
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II. 

The  Board's  Procedure  Denied  Due  Process  of  Law 

A.     THE   BOARD'S   PROCEDURE   DENIED   RESPONDENT  THE  FAIR   HEARING 
REQUIRED  BY  STATUTE  AND  THE  CONSTITUTION. 

Respondent  sought  to  utilize  discovery  procedures  so  as 
to  place  it  in  a  comparable  position  to  tliat  of  the  general 
counsel  of  the  Labor  Board  in  presenting  the  evidence  at 
the  hearing  and  building  the  record  considered  by  the  Trial 
Examiner,  the  Board  and  this  Court. 

The  general  counsel  of  the  Board  has  a  right  by  statute 
to  carry  on  an  intensive  pretrial  investigation  of  the  issues.j 
This  includes  the  investigatory  powers  of  access  to  the 
premises  of  respondent  with  the  right  to  copy  any  evidence 
there  found  (Act,  Sec.  11(1)) ;  in  addition,  the  Board's  in- 
vestigators take  statements  from  all  parties  and  those  hav- 
ing knowledge  as  to  the  charges,  including  respondent's 
supervisory  staff.^^ 

Respondent,  however,  cannot  unilaterally  take  statements 
from  any  of  the  persons  on  strike,  for  such  action  would 
in  itself  be  an  unfair  labor  practice  under  Section  8(a)(1). 
Labor  Board  v.  Botany  Worsted  Mills,  106  F.2d  263  (3  Cir. 


'^^*Sec.  101.4  of  the  Board's  Statements  of  Procedure  provides: 
"Investijjration  of  charjrcs. — When  the  charp:e  is  received  in  the 
re^nonal  office  it  is  filed,  docketed,  and  assijrned  a  ca.se  inim])er.  Tlie 
reg:ional  director  will,  on  request  of  the  charoinjr  party,  and  may 
in  any  case  cause  a  copy  of  the  charge  to  be  served  upon  the  per- 
son against  whom  the  charpre  is  made,  but  timely  service  of  a  copy 
of  the  charge  within  the  meaning:  of  the  proviso  to  section  10(b) 
of  the  act  is  the  exclusive  re.sponsi])ilit.y  of  the  charprinp:  party 
and  not  of  the  p:eneral  counsel  or  his  agents.  The  regional  director 
requests  the  person  filing  the  charge  to  submit  evidence  in  it.s  sup- 
port. The  person  against  whom  the  charge  is  filial,  hereinafter 
called  the  respond(>nt,  is  asked  to  submit  a  written  statement  of 
his  position  in  respect  to  the  allegations.  The  ease  is  then  assigned 
to  a  member  of  the  field  staff  for  investigation,  who  interviews 
representatives  of  all  parties  and  tliose  persons  who  have  knowledge 
as  to  tlie  charges. ' ' 
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1939) ;  Labor  Board  v.  Stone,  125  F.2d  752  (7  Cir.  1942) ; 
Interstate  Folding  Box  Co.,  47  NLRB  1192  (1943).  The 
rules  of  the  Board,  however,  make  provision  for  the  taking 
of  depositions  (NLRB  Rules  and  Regulations,  Sec.  102.30) 
and  the  Act  places  a  mandatory  duty  upon  the  Board  to 
issue  subpoenas  requiring  the  attendance  and  testimony  of 
witnesses  and  production  of  any  evidence  upon  application 
of  any  party  to  a  proceeding  before  the  Board  (Sec.  11(1)). 
Accordingly  respondent  prepared  applications  for  subpoe- 
nas for  the  taking  of  depositions  before  trial,  in  accordance 
with  the  usual  and  standard  procedure  under  the  Federal 
Rules  of  Civil  Procedure  for  the  United  States  District 
Courts  (R.  103-119). 

The  Board  denied  respondent  any  opportunity  to  use  the 
discovery  process,  by  order  prior  to  hearing  (R.  120-23) 
by  order  of  the  Trial  Examiner  (R.  99-102)  and  by  final 
order  of  the  Board  (R.  80). 

The  denial  of  the  subpoenas  was  a  violation  of  both  the 
Act  and  Section  6(c)  of  the  Administrative  Procedure  Act. 
It  furthermore  was  a  denial  of  due  process  of  law  in  viola- 
tion of  the  Fifth  Amendment.  It  is  well  established  that 
this  amendment  guarantees  a  fair  and  equitable  procedure 
in  the  course  of  administrative  adjudication.  While  the 
requirements  of  due  process  of  law  are  neither  rigid  nor 
technical,  there  is  a  positive  obligation  upon  the  adminis- 
trative tribunal  to  act  ''in  accordance  with  the  cherished 
judicial  tradition  embodying  the  basic  concepts  of  fair  play." 
Morgan  v.  United  States,  304  U.S.  1,  22.  The  courts  have 
recognized  that  adjudication  should  not  be  a  contest  of  wits 
between  attorneys  in  which  both  sides  are  free  to  conceal 
and  withhold  the  evidence  thev  have  so  as  to  take  full  ad- 
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vantage  of  any  opportunity  to  surprise  and  disconcert  op- 
posing counsel.  Accordingly,  the  Federal  Rules  of  Civil 
Procedure  provide  a  full  and  exhaustive  discovery  method 
so  that  all  parties  are  fully  acquainted  with  all  of  the  evi- 
dence before  the  case  comes  to  trial.  Fed.  R.  Civ.  Proc,  26- 
37.  On  the  basis  of  a  realization  that  there  can  be  fair  and 
sound  adjudication  only  if  every  one  is  aware  of  the  evi- 
dence so  that  the  actual  facts  will  determine  a  decision,  the 
discovery  procedure  has  been  generally  adopted  in  the  state, 
as  well  as  in  the  federal,  courts. 

The  broad  scope  of  the  discovery  procedures  given  gen- 
eral counsel  for  the  Board  is  in  sharp  contrast  with  the 
limited  rights  of  the  respondent  and  an  employer's  obliga- 
tion under  the  Act  to  refrain  from  any  inquiry  of  em- 
ployees, strikers  or  former  employees  with  respect  to  a  mat- 
ter that  may  be  in  litigation.  Here  respondent  carefull; 
sought  to  obtain  a  fair  and  ecjual  position  to  that  of  the^ 
general  counsel  and  utilized  the  provisions  of  the  regula- 
tions and  law  that  would  assist  such  action.  It  was  denied 
equivalent  treatment,  even  such  as  was  required  by  statute. 
As  a  result,  respondent's  counsel  came  into  the  trial  with 
no  knowledge  as  to  what  evidence  was  available  to  the  gen- 
eral counsel  for  the  Board,  but  the  Board's  general  counsel 
had  complete  information  as  to  every  item  of  evidence 
available  to  respondent's  counsel.  We  respectfully  sulmiit 
that  such  inecpiitable  treatment  does  not  accord  "with  the 
cherished  judicial  traditions  embodying  the  basic  concept 
of  fair  play"  and  the  order  must,  therefore,  be  denied  en- 
forcement. 
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III 

The  Board's  Affirmative  Order  of  Reinsfatement 
with  Back  Pay  Is  Contrary  to  Law 

A.     THE  ORDER  DEPENDS  ON  A  FINDING  THAT  IS  WITHOUT  SUPPORT  IN 
THE  EVIDENCE. 

Tlie  crucial  finding  of  fact,  on  which  the  Board's  conclu- 
sion that  reinstatement  with  back  pay  was  required  be- 
cause of  a  violation  of  8(a)  (1)  and  8(a)  (3)  by  ''discharge" 
of  the  strikers,  is  contrary  to  the  fact  and  is  without  sub- 
stantial evidence  to  support  it  on  the  record  considered  as 
a  whole. 

The  Board  and  the  Trial  Examiner  reached  directly 
contradictory  conclusions  as  to  reinstatement  and  back  pay 
for  the  strikers.  The  difference  in  these  conclusions  turns 
on  the  finding  of  the  Trial  Examiner  that  any  or  all  of  the 
strikers  could  have  had  their  jobs  back  at  any  time  before 
they  were  filled  by  new  employees  (E.  39).  The  Board 
stated  a  contrary  finding.  It  "found"  that  the  strikers  could 
not  have  had  their  Jobs  back  between  the  time  they  went  on 
strike  and  the  time  their  jobs  were  filled  by  new  employees 
(R.  85n)  and  therefore  that  their  subsequent  replacement 
while  on  strike  would  not  have  the  usual  consequences  of 
replacement  of  economic  strikers.^^ 

The  Board  concluded  that  respondent  had  taken  the  posi- 
tion that  it  would  not  return  the  strikers  to  work  even  if 
the  strikers  gave  up  their  demand  for  the  reemployment  of 
Jones.  There  is  no  quarrel  in  the  Board's  decision,  or  in  the 
brief  supporting  it,  with  the  proposition  of  the  Trial  Ex- 
aminer that  reinstatement  or  back  pay  could  not  be  ordered 


^^The  Board  and  the  Examiner  agreed  that  the  strike  was  an 
economic  one  and  that  respondent  would  normally  be  free  to  re- 
place the  strikers  while  they  continued  on  strike  (R.  84). 
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if  the  jobs  of  the  strikers  were  available  to  them  durin^^ 
the  period  of  their  strike,  up  to  the  time  they  were  replaced 
by  new  permanent  employees. 

The  Board's  finding  that  the  jo])s  were  not  open  to  the 
strikers  must  be  rejected  by  this  Court. 

From  the  record  as  a  whole  it  appears  that  there  was  no 
real  dispute  during  the  course  of  the  hearing  with  respect 
to  the  availability  of  the  strikers'  jobs  if  they  would  give 
up  their  demands  for  the  reemployment  of  Jones.  The  rec- 
ord shows  that  it  was  the  position  of  the  General  Counsel 
that  the  discharge  of  Jones  was  an  unfair  labor  practice 
and  that  the  strikers  were  secure  in  their  refusal  to  return|| 
to  work  until  Jones  was  reemployed,  because  the  strike 
was  an  unfair  labor  practice  strike  rather  than  an  economic 
one.  At  no  time  was  there  any  suggestion  that  respondent 
was  denying  reeynployynent  to  the  strikers  if  they  ivoulc 
give  up  their  demand  for  the  reemployment  of  Jones. 

Nevertheless,  there  is  clear  evidence  in  the  record  that! 
respondent  was   ready,  during  the  strike,  to  return   the  I 
strikers  to  work  if  they  would  give  up  their  demand  for' 
the  reemployment  of  Jones.  This  was  the  reason  why  the 
Trial  Examiner  found,  with  respect  to  all  of  the  strikers, 
"It  is  clear  that  any  or  all  of  them  could  have  had  their  jobs 
back  at  any  time  before  they  were  filled  by  new  employees. 
It  is  not  in  dispute  that  the  strike  is  still  in  effect,  that 
there  has  been  no  request  for  reinstatement  following  the 
strike,  and  that  respondent  has  filled  the  strikers'  jobs  with 
other  and  permanent  employees"  (R.  39).  This  finding  by 
the  Trial  Examiner,  who  conducted  the  hearing,  heard  the 
testimony  and  observed  the  witnesses,  is  a  persuasive  fact 
to  be  considered  by  this  Court  in  judging  whetlier  there  is 
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substantial  evidence  in  the  record  considered  as  a  whole  to 
support  the  contrary  finding  of  the  Board.  Universal  Cam- 
era Corp.  V,  Labor  Board,  340  U.S.  474  (1951).^2 

There  is  convincing  evidence  in  the  record  to  support  the 
Examiner's  finding.  Thus  the  record  shows  that  there  were 
repeated  attempts  by  supervisory  employees  of  respondent 
to  get  the  strikers  as  a  group  to  give  up  their  demand  for 
the  reinstatement  of  Jones  and  return  to  their  jobs.  Bash 
and  McPherson  both  made  it  clear  to  the  employees  that 
their  jobs  were  available  to  them  and  the  afternoon  meet- 
ing at  which  this  was  discussed  was  terminated  only  when 
the  strikers  asked  for  their  paychecks  (R.  210).  Two  of  the 
strikers  received  individual  telegrams,  because  of  the 
uniqueness  of  their  situations,  asking  them  to  meet  with 
the  District  Manager  of  respondent  with  the  indication  that 
they  could  be  returned  to  work  (R.  320-22;  349-50).  The 
record  further  shows  that  respondent  met  with  collective 
bargaining  representatives  of  the  strikers  a  few  days  after 
the  strike  began,  at  which  time  their  discussion  went  so  far 
as  to  go  into  the  possibility  of  recognizing  the  ACA  as  rep- 
resentative of  all  of  the  employees  including  the  strikers 
(R.  464).  Respondent  has  further  asked  leave  to  adduce 
evidence  on  this  point  and  has  offered  to  prove  that  at 
this  time  it  and  the  ACA-C.I.O.  Committee  explored  in  de- 
tail the  matter  of  return  to  work  of  the  strikers  and  that 
the  demands  of  the  strikers  on  their  return  to  work  were 
considered  (R.  461-465;  481-483).  In  short,  this  indicates 


•"^^Wherein  the  Supreme  Court  said,  ''*  *  *  evidence  supportino:  a 
conclusion  may  be  less  substantial  when  an  impartial,  experienced 
examiner  who  has  observed  the  witnesses  and  lived  with  the  case 
has  drawn  conclusions  different  from  the  Board's  than  when  he  has 
reached  the  same  conclusion."  340  U.S.  at  496. 
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that  respondent  was  treating  the  strikers  as  strikers  ano 
was  negotiating  with  their  representatives  regarding  the 
terms  and  conditions  under  which  they  would  return  t( 
work. 

What,  if  any,  evidence  is  relied  upon  liy  tlie  Board  in 
support  of  its  contrary  finding  is  not  clear.  None  is  re- 
ferred to  by  it  (R.  85).  However,  it  appears  from  the 
Board's  brief  (0.  B.  7-8;  19)  that  it  goes  so  far  as  to  argue 
that  Lillie  Friend  was  discharged  and  was  denied  any 
chance  to  return  to  work  if  she  would  give  up  her  demand 
for  the  reemploATnent  of  Jones,  when  she  was  told  that 
her  job  was  waiting  for  her,  that  she  should  go  to  work, 
and,  when  she  failed  to  do  so,  ^'Well,  trot  along  then."^^ 

The  Board  argues  that  the  mere  statement  to  employees 
that  they  were  "discharged"  or  "fired"  or  even  "well,  trot 
along  then"  constitutes  heresy  and  unfair  labor  practic^ 
justifying  an  order  of  reinstatement  with  back  pay. 

On  this  point  the  Board  places  heavy  reliance  upoi 
Labor  Board  v.  Remington  Rand,  Inc.,  130  F.2d  919  (! 
Cir.).  That  case,  however,  is  without  significance  unless  th( 
Board's  finding  overruling  the  Trial  Examiner's  finding 
that  the  strikers'  jobs  were  at  all  times  open  to  them  is  not 
accepted  by  the  Court.  In  the  case  relied  u])on  by  the 
Board,  the  employer  sought  to  deny  any  right  of  reinstate- 
ment to  strikers  on  the  ground  that  they  had  been  dis- 
charged prior  to  the  time  that  they  had  been  replaced  by 
others.  It  sought  to  justify  "its  immediate  discharge  of  the 
strikers  and  attempted  abnegation  of  the  em])loyinent  rola- 


^^It  is  si<rnificant  that  respondent's  offer  of  proof  in  coiiiieelion 
with  its  motion  for  leave  to  adduce  acklitioual  evidence  states  tliat 
Lillie  Friend  has  been  reemployed  and  presently  is  an  emi)l()y('o  of 
respondent  (R.  463). 
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-  tionship"  on  the  ground  of  non-discrimination.  The  Court 
concluded,  however,  that  the  employer's  action  was  dis- 
:  criminatory  because   it  was   contrary  to  the  employer's 
practice  with  respect  to  non-union  employees  engaging  in 
similar  work  stoppages  and  was  accomplished  by  an  at- 
tempt to  "sever  the  employment  relationship"  by  immedi- 
»   ate  action  giving  no  "locus  penitentiae."  Relying  on  these 
.^   facts,  the  court  concluded  that  a  discriminatory  refusal  to 
.   permit  strikers  to  return  to  work  before  their  jobs  were 
r    filled  and  after  they  had  sought  reinstatement  was  an  un- 
^    fair  labor  practice.  These  facts  are  a  far  cry,  it  is  patent, 
,    from  those  found  by  the  Trial  Examiner,  for  here  the 
strikers'  jobs  were  open  to  them  and  respondent  gave  the 
strikers  repeated  opportunities  and  invitations  to  return  to 
work. 

On  consideration  of  the  record  as  a  whole,  there  is  not 
substantial  evidence  to  support  the  Board's  "finding"  that 
is  the  keystone  to  its  order  of  reinforcement  and  back  pay. 
Enforcement  should  therefore  be  denied. 

B.      THE   ORDER   OF   REINSTATEMENT  WITH   BACK  PAY  IS  PUNITIVE,   NOT 
REMEDIAL. 

Even  were  we  to  accept  the  Board's  findings  and  conclu- 
sion that  the  strikers  were  told  they  were  "discharged"  or 
"fired"  in  violation  of  the  Act,  reinstatement  with  back  pay 
would  be  contrary  to  law.  It  is  admitted  in  the  Board's  de- 
cision and  order  that  these  alleged  unfair  labor  practices 
did  not  cause  a  strike  and  did  not  prolong  a  strike.  No  one 
of  the  strikers  was  in  any  way  hurt  or  injured  by  such  al- 
leged unfair  labor  practices.  They  went  on  strike  independ- 
ent of  these,  they  stayed  on  strike  independent  of  these, 
and  they  remained  on  strike,  independent  of  these.  They 


se 

■I 


44 

continued  their  refusal  to  return  to  work  unless  respondent 
accjuiesced  in  their  demands,  insofar  as  the  record  shows, 
right  up  to  this  moment.  The  only  exceptions  relate  to  tliose 
strikers  wlio  have  returned  to  woik. 

It  was  clearly  established  in  one  of  the  earliest  cases  in 
volving  the  Act  that  the  Board's  power  to  order  reinstat 
ment  with  or  without  back  pay  is  a  purely  remedial  ]^ower; 
Consolidated  Edison  Co.  r.  Labor  Board,  305  U.S.  197, 
235-36  (1938): 

"This  authority  to  order  affirmative  action  does  not 
go  so  far  as  to  confer  a  punitive  jurisdiction  enabling 
the  Board  to  inflict  upon  the  employer  any  penalty  i 
may  choose  because  he  is  engaged  in  unfair  labo 
practices,  even  though  the  Board  be  of  the  opinio 
that  the  policies  of  the  Act  might  be  effectuated  b 
such  an  order. 

"The  power  to  command  affirmative  action  is  reme 
dial  not  punitive,  and  is  to  be  exercised  in  aid  of  the 
Board's  authority  to  restrain  violations  and  as  a 
means  of  removing  or  avoiding  the  consequences  of 
violation  where  those  consequences  are  of  a  kind  to 
thwart  the  purpose  of  the  Act." 

Where  the  employer's  unfair  labor  practice  has  not  de- 
prived any  employee  of  work  and  there  are  no  facts  show- 
ing that  he  has  suffered  any  loss  of  pay,  an  order  of  rein- 
statement with  or  without  back  pay  is  jmnitive,  not  reme- 
dial. The  use  of  the  word  "discharged"  or  *'fired"  deprived 
no  one  of  work  or  of  pay. 

The  Board  has  ])reviously  concurred  in  tliis  ])osition  and 
has  agreed  that  reinstatement  with  back  pay  is  not  re- 
([uired  with  resjxH't  to  economic  strikes  exce])t  only  wliere 
the  economic  strike  has  been  turned  into  an  unfair  hibor 
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practice  strike  and  it  has  been  prolonged  because  of  the  un- 
fair labor  practice.  Wilson  <&  Co,  v.  Labor  Board,  120  F'.2d 
i)13  (7th  Cir.  1941).  Its  deviation  from  its  usual  rule  is  con- 
trary to  law  and  enforcement  of  the  resulting  order  should 
be  denied. 

C.     THE  ORDER  OF  REINSTATEMENT  AND  BACK  PAY  IS  IN  VIOLATION  OF 
LAW. 

The  power  to  order  reinstatement  with  back  pay,  even 
of  unfair  labor  practice  strikers,  "is  not  unlimited."  Labor 
Board  V.  Fansteel  Metallurgical  Corp.,  30G  U.S.  240  (1939). 
Such  an  order  is  unlawful  where  it  disregards  the  entire 
structure  of  law.  As  the  Supreme  Court  stated  in  Southern 
S.S.  Co.  V.  Labor  Board,  316  U.S.  31,  47  (1942) : 

u*  *  «  ^YiQ  board  has  not  been  commissioned  to  effec- 
tuate the  policies  of  the  Labor  Relations  Act  so  single- 
mindedly  that  it  may  wholly  ignore  other  and  efjually 
important  Congressional  objectives.  Frequently  the 
entire  scope  of  Congressional  purpose  calls  for  care- 
ful accommodation  of  one  statutory  scheme  to  another, 
and  it  is  not  too  much  to  demand  of  an  administrative 
body  that  it  undertake  this  accommodation  without 
excessive  emphasis  upon  its  immediate  task. 

"This  was  the  kind  of  consideration  for  which  tlie 
present  case  called." 

In  that  case  the  Court  concluded  that  the  reinstatement 
ordered  by  the  Board  "exceed [ed]  the  Board's  authority  to 
make  such  requirements  *as  will  effectuate  the  policies  of 
the  Act*  ".  The  Court  continued  by  stating: 

"Nothing  that  we  have  said  would  prevent  the  union 
from  striking,  picketing  or  resorting  to  any  other 
means  of  self  help,  so  long  as  the  time  and  place  it 
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chooses  does  not  come  witliin  the  express  prohibition 
of  Congress."  316  U.S.  at  49. 

Initially,  we  wish  to  point  out  tliat  respondent  does  not 
suggest  that  its  employees  do  not  have  the  right  to  strike. 
To  the  contrary,  it  concedes  this  right.  It  recognizes  its 
employees  may  strike  or  take  other  concerted  action  as 
they  choose  so  long  as  their  choice  of  time,  place,  technicjue 
and  goals  does  not  result  in  violation  of  other  provisions 
of  law.  Respondent  urges,  in  this  section,  that  the  law  im- 
poses certain  obligations  upon  its  employees  upon  their 
voluntary  taking  over  a  watch.  The  public  interest  requires 
that  these  employees  stand  the  watch  and  transmit  mes- 
sages so  that,  absent  notice  to  the  contrary,  the  public  will 
get  the  service  upon  which  it  relies. 

The  facts  show  that  the  strikers  violated  their  obliga- 
tions under  the  law  when  they  went  on  strike.  Thus  the 
workers  who  were  due  to  man  the  afternoon  and  midnight 
watches  on  January  21  reported  to  work  as  usual  at  the 
regular  time.  Then  they  relieved  the  workers  who  had  been 
manning  the  previous  watch.  They  assumed  their  duties  and 
started  to  perform  them  for  some  time.  Subsequently  and 
according  to  prearranged  plan  and  with  the  intention  of 
preventing  the  continuance  of  operations,  they  deserted 
their  watch  and  refused  to  provide  the  public  utility  ser- 
vice that  the  public  was  entitled  to  have.  In  fact  several 
of  the  strikers  on  the  midnight  watch  took  such  action  after 
specifically  advising  respondent  that  they  would  come  to 
work  as  usual. 

The  Federal  Communications  Act  impost's  au  obligation 
upon  respondent's  em})loyees  to  accept  and  send  messages 
during  a  watch  that  they  assume.  AVhen  such  an  employee 
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r  comes  on  the  job  and  takes  over  a  watch  and  relieves  an- 
other worker,  the  statute  places  him  under  a  duty  to  serve 
the  public. 

The  Board  admits  that  Section  201  imposes  a  duty  on 
respondent  to  furnish  service  to  the  public  upon  reasonable 
request.  (R.  86)  Failure  to  provide  such  service  is  a  viola- 
tion of  its  basic  duty  as  a  common  carrier  of  interstate  and 

■  

foreign  communications  by  radio.  This  statute  further  pro- 
vides, in  Section  217  (quoted  at  p.  16  above),  that  any  act, 
omission  or  failure  of  an  employee  of  respondent  is  deemed 
to  be  the  act,  omission  or  failure  of  respondent.  Here  the 
workers  took  over  their  circuits  and  entered  into  the  scope 
of  their  emplo\Tnent ;  thereafter  they  failed  and  omitted  to 
handle  messages.  Respondent  thereby  failed  and  omitted 
to  furnish  service  as  required.  Respondent  thereby  unlaw- 
fully breached  its  duty  as  a  public  utility. 

Section  501  of  this  statute  (quoted  at  p.  16  above)  further 
provides  that  respondent's  employees,  including  the  strik- 
ers, are  guilty  of  a  felony  if  they  willfully  and  knowingly 
cause  or  suffer  something  to  be  done  that  is  prohibited  or 
declared  to  be  unlawful  by  the  statute.  The  acts  of  the 
strikers  caused  an  unlaw^ful  failure  to  provide  service  for 
which  respondent  w^as  liable.  The  acts  were  willful.  Hence, 
their  desertion  of  their  circuits  while  on  watch  and  their 
refusal  to  man  the  circuits  during  the  period  of  their  watch 
constituted  a  violation  of  the  Federal  Communications  Act. 

True,  respondent  need  provide  service  only  on  "reason- 
able request."  However,  if  there  is  no  notice  of  a  strike,  a 
request  in  the  usual  manner  is  ''reasonable"  and  it  is  to  be 
satisfied.  If  the  strikers  had  given  reasonable  notice  to  the 
])ublic  or  had  failed  to  assume  their  duties  as  employees  at 
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the  begining  of  a  watch,  there  may  well  have  been  no  vio- 
lation of  law  by  them.  But  to  have  refused  to  work  wi thorn 
notice,  at  the  time  and  place  selected,  renders  their  acts 
unlawful. 

Section  638,  California  Penal  Code  (quoted  at  p.  KJ 
above),  likewise  imposed  an  obligation.  This  section  makes 
employees  of  respondent  guilty  of  a  misdemeanor  if  they 
refuse  to  send  messages  received  at  the  office  for  trans- 
mission. It  required  each  striker  to  have  performed  his 
work  during  the  watch  he  assumed.  He  was  under  a  duty 
to  send  any  message  received.  The  New  York  Court  of  Ap- 
peals has  recently  dealt  with  a  similar  situation  under  a 
provision  of  the  New  York  Statutes  in  language  identical 
to  Sec.  638.  Employees  of  Western  Union  were  discharged 
for  refusing  to  handle  certain  messages  while  they  were  on 
duty  on  the  ground  that  the  messages  were  strike-bound. 
The  court  held  that  the  New  York  statute  and  also  the 
Federal  Comnmnications  Act  required  the  company  and 
the  employees  to  send  these  messages  so  long  as  they  chose 
to  occupy  positions  in  the  company's  office  rather  than 
leaving  their  positions  and  going  on  strike.  This  case  en- 
forces the  obligation  upon  those  who  are  at  work  to  send 
messages  while  they  are  on  watch.  It  upholds  the  riglit  of 
an  employer  to  discharge  those  who  refuse  to  send  mes- 
sages during  the  course  of  a  watch  they  have  assumed. 
Western  Union  Tel.  Co.  v.  American  Commnmcations  As- 
sociation, 299  N.Y.  177,  86  N.E.2d  162  (1949). 

There  is  a  further  obligation  to  kee])  the  circuits  operat- 
ing throughout  the  watch  by  virtue  of  contract.  The  old 
agreement  had  a  specific  no-strike  clause  incorporated  in 
it.  Respondent  liad  offered  work  to  tlio  employees  in  ac- 
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cordance  with  the  terms  of  that  agreement  and  the  em- 
ployees had  accepted  this  offer  when  they  continued  to 
work  in  response  to  this  offer.  Furthermore,  there  had  been 
a  similar  precipitous  work  stoppage  by  these  workers  some 
months  before.  When  this  was  discussed  between  the  ACA 
representatives  and  the  company,  while  the  status  of  the 
ACA  was  in  doubt,  it  was  agreed  that  the  workers  were  ob- 
liged to  keep  the  circuits  operating  while  they  were  on 
watch.  This  obligation  was  further  clarified  by  a  posted 
company  rule  indicating  that  a  refusal  to  perform  work 
was  a  ground  for  discharge.  These  provisions  of  the  em- 
ployees' old  written  contract,  their  oral  contract  of  employ- 
ment, and  the  rules  of  the  employer  serve  to  buttress  and 
clarify  the  clear  obligation  imposed  by  law :  telegraph  em- 
ployees while  on  duty  are  required  to  continue  work  during 
their  watch  and  furnish  service  as  called  upon  by  the  pub- 
lic. 

This  duty  was  breached  when  the  strikers  engaged  in 
their  unannounced  wildcat  "strike." 

An  order  of  reinstatement  with  back  pay  under  such  cir- 
cumstances, we  submit,  is  a  single-minded  consideration  of 
the  Act  that  wholly  ignores  other  and  equally  important 
provisions  of  law.  It  disclaims  "careful  accommodation  of 
one  statutory  scheme  to  another."  In  a  wide  variety  of  in- 
stances, similar  to  the  situation  here  presented,  the  courts 
have  held  reinstatement  with  back  pay  to  be  contrary  to 
law. 

An  order  of  reinstatement  with  back  pay  was  denied  en- 
forcement in  Labor  Board  v.  Fansteel  Metallurgical  Corp., 
306  U.S.  240.  There  strikers  had  engaged  in  a  sit-down 
strike  and  others  had  aided  or  abetted  those  engaged  in 
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the  sit-down.  The  Court  refused  to  enforce  an  order  of 
reinstatement,  stating  the  Act  '*did  not  automatically  pro- 
vide reinstatement"  and  continuing,  "The  affirmative  action 
that  is  authorized  is  *  *  *  not  to  license  [strikers]  to  com- 
mit tortious  acts  or  to  protect  them  from  ai)propriate  con- 
sequences of  unlawful  conduct."  To  a  similar  effect  is 
Labor  Board  v.  Sands  Mfg.  Co,,  306  U.S.  332.  There,  an 
employer  rightfully  understood  his  employees  were  "irre- 
vocably committed  not  to  work  in  accordance  with  their 
contract"  and  replaced  them.  The  Court  stated  that  the 
Act  permits  "an  effective  discharge  for  repudiation  by  the 
employee  of  his  agreement."  See  also  Labor  Board  v. 
Draper  Corp.,  145  F.2d  199  (4th  Cir.  1944).  Where  an  em- 
ployee goes  on  strike  in  violation  of  an  obligation  to  work 
arising  out  of  custom  and  practice,  an  order  of  his  rein 
statement  is  contrary  to  law.  Albrecht  v.  Labor  Board, 
181  F.2d  652  (7th  Cir.  1950).  Where  a  seaman  goes  on 
strike  at  a  time  and  place  the  law  requires  him  to  continue 
work,  an  order  of  reinstatement  is  in  excess  of  the  Board's 
authority.  Southern  S.S.  Co.  v.  Labor  Board,  316  U.S.  31. 
The  Courts  have  found  that  tliere  are  even  more  stringent 
limitations  upon  the  Board's  authority  to  order  reinstate- 
ment with  or  without  back  pay.  Labor  Board  v.  Monf- 
rjomery  Ward  &  Co.,  157  F.2d  486  (8th  Cir.  1946),  involved 
a  group  of  employees  who  remained  on  their  emi)l oyer's 
premises  Avithout  quitting  their  employment,  but  who  re- 
fused to  perform  certain  of  their  duties  in  accordance  with 
reasonable  orders  of  their  employer.  Their  concerted  re- 
fusal was  on  the  ground  that  the  work  involved  was  strike- 
bound.  'I'hoy  were  discharged,  and  the  Board  ordered  thoir 
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reinstatement.   The  Court  of  Appeals  denied  enforcement, 

stating: 

"There  being  an  implied  obligation  on  the  part  of 
the  employees  to  obey  the  reasonable  instructions  of 
the  employer  while  the  employment  continued,  their 
refusal  to  do  so  was  proper  ground  for  their  discharge, 
and  having  been  properly  discharged  there  was  no 
duty  on  the  part  of  respondent  to  reinstate  them." 
157  F.2d  at  497. 

Similarly,  where  employees  are  offered  a  day's  work,  in- 
cluding straight  time  and  overtime,  and  they  go  to  work 
but  leave  without  completing  the  shift  offered,  there  is  no 
right  in  the  Board  to  order  reinstatement  to  employees 
whom  the  employer  refuses  to  permit  to  come  to  work  until 
they  were  ready  to  accept  the  employers'  requirement  that 
they  work  the  full  shift.  Labor  Board  v.  Mt.  Clemens  Pot- 
tery Co.,  147  F.2d  262,  267  (6th  Cir.  1945). 

While  the  Board  may  not  have  acquiesced  in  the  courts' 
decisions  in  the  two  cases  last  referred  to,  the  other  cases 
preclude  enforcement  of  the  Board's  affirmative  order  of 
reinstatement  with  back  pay,  for  these  strikers'  refusal  to 
work  was  in  violation  of  law  and  the  Board's  order  of  rein- 
statement may  not  be  used  to  protect  strikers  from  appro- 
priate consequences  of  their  unlawful  conduct. 

D.     THE  ORDER  OF  REINSTATEMENT  AND  BACK  PAY  SHOULD  NOT  BE  EN- 
FORCED. FOR  IT  IS  INTERLOCUTORY  AND  HYPOTHETICAL. 

The  Board's  order  provides  that,  if  facts  develop  in  one 
of  the  possible  ways  they  might,  respondent  should  rein- 
state strikers  with  back  pay.  The  Board  concluded  that  re- 
instatement with  back  pay  was  appropriate  only  if  the 
strikers  should  abandon  their  strike  and  then  onlv  if  such 
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abandonment  should  occur  prior  to  offers  of  reinstatement. 
The  Board  admits  in  its  brief  (O.B.  37)  "If  the  strike  lias 
not  yet  been  abandoned,  then  respondent's  liability  for 
back  pay  has  not  yet  accrued."  The  order  itself  makes  it 
clear  that  if  the  strike  has  not  yet  been  abandoned,  the  ob- 
ligation to  reinstate  has  not  yet  arisen. 

In  short,  the  Board  admits  that  the  record  it  has  filed 
with  this  Court  does  not  provide  the  basis  for  an  uncondi- 
tional order  of  reinstatement  or  back  j^ay  and  that  there 
may  never  be  a  basis  for  one. 

The  courts  have  repeatedly  denied  enforcement  of  such 
orders.  We  submit  it  is  hornbook  law  that  the  record 
filed  in  the  Court  of  Appeals  must  include  findings,  with 
the  necessary  support  in  the  evidence,  to  justify  reinstate- 
ment with  back  pay  before  any  such  order  may  be  enforced. 
The  Board  has  no  power  to  issue  hypothetical  orders  that 
have  meaning  only  IF  certain  facts  should  arise.  The 
Board's  orders  must  be  clear  and  specific,  final  and  definite. 
Since  "violation  of  the  order  brings  the  swift  retribution  of 
contempt,  without  the  normal  safeguards  of  a  full  dress 
proceeding  .  .  .  we  must  require  explicit  language."  Labor 
Board  v.  Stoive  Spinning  Co.,  336  U.S.  226,  233  (1949).  As 
has  recently  been  said  with  respect  to  the  Railway  Labor 
Act,  a  provision  for  orders  of  the  type  here  involved  "con- 
templates not  merely  general  conclusions,  but  ])recise  and 
definite  findings  of  fact  and  final  and  definite  awards,  cap- 
able of  enforcement,  not  vague  general  outlines  which  nuist 
be  filled  in  by  the  courts."  Railroad  Yardmasters  r.  Indiana 
Harbor  Belt  R.  Co.,  166  F.2d  326,  330  (7tli  Cir.  1948). 
This  principle  is  repeatedly  api)lied  witli  res})ect  to  tlie 
Labor  Board's   orders,   requiring  that   tliey  ])o   final   and 
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f  definite,  not  interlocutory  and  at  large.  May  Department 

■Stores  V.  Labor  Board,  326  U.S.  376,  392  (1945);  Labor 

:  Board  v.  Reynolds  Corp.,  168  F.2d  877   (5th  Cir.  1948) ; 

Labor  Board  v.  National  Biscuit  Co.,  185  F.2d  123   (3rd 

'i  Cir.  1950).  Thus:  ^The  court  will  be  acting  well  within  the 

limits  of  its  judicial  discretion  in  withholding  the  use  of  its 

injunctive  powers  until  the  Board's  order  has  been  put  in 

i  final  form.''  Labor  Board  v.  Kelco  Corp.  178  F.2d  578  (4th 

.  Cir.  1949) ;  see  also  Labor  Board  v.  Express  Publishing 

Co.,  312  U.S.  426,  435  (1941). 

The  application  of  these  principles  to  situations  like  that 
here  presented  is  clear.  The  record  must  include  affirmative 
findings  that  strikers,  even  unfair  labor  practice  strikers, 
have  made  an  unconditional  offer  to  return  to  work  before 
a  court  will  enforce  an  order  of  reinstatement  with  back 
pay.  Thus,  a  conditional  offer  to  return  to  work,  even  where 
an  economic  strike  had  been  converted  into  an  unfair  labor 
practice  strike,  is  an  insufficient  basis  for  such  an  order. 
Labor  Board  v.  Crosby  Chemical  Co.,  188  F.2d  91  (5th  Cir. 
1951) ;  cf.  Pacific  Gamble  Robinson  Co.  v.  Labor  Board, 
186  F.2d  106,  110-111  (6th  Cir.  1950).  Furthermore,  rein- 
statement will  not  be  enforced,  even  where  economic  strik- 
ers have  unconditionally  offered  to  return  to  work,  unless 
there  be  findings  as  to  the  number  of  positions  oi)en.  Labor 
Board  v.  Shenandoah-Dives  Mining  Co.,  145  F.2d  542  (10th 
Cir.  1944) ;  Kansas  Milling  Co.  v.  Labor  Board  185  F.2d 
413  (10th  Cir.  1950).  In  fact,  orders  have  been  remanded  to 
the  Board  where  its  only  error  was  in  using  the  wrong  date 
in  figuring  back  pay.  Home  Beneficial  Insurance  Co.  v. 
Labor  Board,  159  F.2d  280  (4th  Cir.  1947). 

The  Board  nevertheless  asks  for  enforcement  of  its  pres- 
ent order,  contending  that  respondent  raises  questions  only 


54 

as  to  compliance  with  it  (O.B.  37-38).  In  each  of  the  cas(- 
relied  upon  by  the  Board,  the  respondent  there  adniittor 
that  the  Board  had  established  the  necessary  basis  for  ar 
order,  but  contended  that  it  had  satisfied  the  order.  Nor.f 
of  these  cases  presented  a  situation,  like  that  in  this  case, 
where  the  necessary  findings  for  an  order  of  reinstatement 
with  back  pay  had  not  been  made.  Here  the  Board's  order, 
itself,  states  there  can  be  no  obligation  to  reinstate  with 
back  pay  until  these  strikers  abandon  their  strike.  And  it 
states  that  no  finding  of  abandonment  can  be  made  on  the 
record.  Hence,  the  Board  has  not  only  failed  to  make  the 
finding  necessary  to  support  an  order  of  reinstatement 
with  back  pay,  but  it  has  made  contrary  findings  demon- 
strating  that  such  an  order  is  without  support.  The  Board 
admits  its  order  would  be  lawful  only  IF  something  hap- 
pens in  the  future.  We  therefore  respectfully  submit  that 
the  Court  should  deny  enforcement  of  the  affirmative  order. 

E.  THE  BOARD'S  AFFIRMATIVE  ORDER  WAS  ISSUED  WITHOUT  THE  RE- 
QUIRED TAKING  OF  EVIDENCE,  FINDING  OF  FACTS  AND  STATING  OF 
REASONS. 

In  A  through  D  above  we  have  shown  that  the  affirmative 
order  should  be  denied  enforcement  and  set  aside  becaus( 
contrary  to  law.    As  an  alternative  and  further  defense  t( 
the  order,  we  urge  that  even  if  these  errors  did  not  exisi 
the  affirmative  order  should  not  he  enforced  because  oj 
l)rocedural  errors.  Bespondent\^  pleading  raised  defense! 
that  an  affirmative  order  would  not  effectuate  the  ])oliciej 
oF  the  Act  (R.  23).  These  defenses  were  stricken  (R.  126- 
127).   The  Board   refused  to  admit  evidence    relating  tol 
these  defenses  as  well  as  establishing  a  general  proposi- 
tion that  evidence  going  to  them  wouhl  not  ])e  admitted 
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^  (R.  184-186,  200,  204,  240-241,  277-278,  341,  400,  402,  425- 

c427). 

The  Board  issued  an  affirmative  order  of  reinstatement 
With  back  pay  (R.  94),  as  if  such  an  order  were  automati- 
cally justified  wherever  the  Board  concludes  that  a  "dis- 
charge" constitutes  an  unfair  labor  practice.  There  are  no 
supporting  findings  showing  a  situation  requiring  an  af- 
firmative order  to  restore  a  status  quo  (R.  91-92).  In  short, 

!  the  Board's  order  assumes  that  it  has  power  to  order  this 
affirmative  action,  and  that  it  will  do  so  as  a  matter  of 
course. 

While  it  is  established  as  a  "dry  legal  question"  that  the 
Board  has  power  to  order  affirmative  relief  in  many  situa- 
tions, the  Board  must  exercise  its  discretion,  even  where 
the  law  does  not  preclude  such  affirmative  relief.  Phelps 
Dodge  Corp.  v.  Labor  Board,  313  U.S.  177,  196-197  (1941). 
The  purpose  of  an  order  of  reinstatement  and  back  pay, 
where  discrimination  is  found,  is  (ibid.) :  "A  restoration 
of  the  situation  as  nearly  as  possible  to  that  which  would 
have  obtained  but  for  the  illegal  discrimination."  Such  an 
order  is  not  to  be  issued  by  the  Board  merely  as  a  matter 
of  administrative  rote.  Consideration  of  the  background 
and  the  individual  situation  is  required;  and  a  bare  con- 
clusion that  reinstatement  with  back  pay  will  effectuate  the 
policies  of  the  Act  may  not  be  enforced.  There  must  be 
findings  of  fact  and  appropriate  reasons.  Labor  Board  v. 
Don  Juan,  Inc.,  178  F.2d  625  (2d  Cir.  1949).  The  Board 
is  not  at  liberty  to  draw  upon  its  presumed  expertise  and 
make  conclusions  therefrom,  cf.  Republic  Aviation  Corp. 
V.  Labor  Board,  324  U.S.  793  (1944),  but  it  must  hear  evi- 
dence offered  by  a  party  before  it  with  respect  to  appropri- 
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ateness  of  the  proposed  relief.  An  order  issued  withou 
consideration  of  such  evidence  will  not  be  enforced.  Labo 
Board  v.  I.  &  M.  Electric  Co.,  318  U.S.  9  (1943);  Laho, 
Board  v.  Kelco  Corp.,  178  F.2d  578  (4th  Cir.  1949). 

In  the  present  case  reinstatement  was  ordered  merely  be 
cause  the  employees  were  told  they  had  been  fired  (R.  91). 
although  there  is  no  evidence  that  any  unfair  labor  prac- 
tice caused  or  prolonged  the  strike,  that  any  of  the  strikers 
sought  reinstatement  (except  on  condition  that  respondent 
reemploy  Jones,  recognize  the  ACA  and  agree  to  other 
economic  demands),  or  that  the  economic  strike  has  ended 
(R.  92-93).  In  such  circumstances,  the  Board  has  repeatedly 
held  that  reinstatement  or  back  pay  is  not  called  for,  and 
has  so  admitted  in  the  courts.  See  Wilson  d  Co.  v.  Labor 
Board,  120  F.2d  913  (7th  Cir.  1941).  In  that  case,  strikers 
were  denied  reinstatement  by  the  petitioner  therein  on  tli^ 
ground  that  while  on  strike  they  had  been  replaced  by  ne^ 
employees.  The  Board  conceded  in  its  brief:  "This  petij 
tioner  had,  of  course,  the  right  to  do  until  July  3,  sinc( 
theretofore  the  strike  had  neither  been  caused  nor  pro- 
longed by  its  unfair  labor  practices.''  (Quoted  at  120  F.2d 
922). 

Yet  in  the  present  order,  as  in  the  Phelps  Dodfje  and  Do}} 
Juan  cases,  supra,  the  Board  gives  neither  findings  nor 
reasons  for  its  order,  even  though  the  strike  here  was 
neither  caused  nor  prolonged  by  an  unfair  lalioi-  ])ractice. 
Nevertheless,  the  Board's  order  includes  merely  a  stereo- 
typed statement,  a  bare  legal  conclusion  without  any  facts 
or  any  consideration  thereof  to  su])port  it. 

The  Board's  procedure  was  unlawful  in  other  resj)ects : 
an  affirmative  order  was  issued  after  refusing  to  consider 
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issues  which  must  be  weighed  in  exercising  its  discretion 
to  order  affirmative  relief. ^^ 

The  Board  must  consider  the  purposes  of  the  strike.  Af- 
firmative relief  is  to  be  denied  where  the  strikers  seek  to 
compel  an  employer  to  grant  a  wage  increase  without  au- 
thorization by  the  War  Labor  Board.  Labor  Board  v.  Irt- 
diam  Desk  Co.,  149  F.2d  987  (7th  Cir.  1945).  The  Board 
itself  has  refused  reinstatement  where  the  purpose  of  the 
strikers  was  to  force  an  employer  to  violate  the  War  Labor 
Disputes  Act,  American  News  Company,  55  NLRB  1302,  or 
to  recognize  one  union  while  the  employer  was  under  a 
legal  duty  to  bargain  with  another.  Thompson  Products, 
Inc.,  72  NLRB  886.  Here,  the  strikers  sought  to  compel  re- 
spondent to  recognize  the  ACA  although  the  strikers  ad- 
mitted it  was  not  the  choice  of  the  majority  of  the  em- 
ployees in  the  bargaining  unit. 

The  Board  is  required  to  consider  the  strike  technique 
used  and  to  deny  reinstatement  where  strikers  have  used 
unduly  unfair  strike  tactics.  Labor  Board  v.  Montgomery 
Ward  &  Co.,  157  F.2d  486  (8th  Cir.  1946) ;  cf.  Auto  Workers 
V.  Wisconsin  Board,  336  U.S.  245  (1949).  The  Board  must 

^•*Respondent  offered  to  prove,  if  the  taking:  of  additional  evi- 
dence is  necessary:  *'(1)  The  strikers  demanded,  as  a  condition 
to  their  returning  to  work,  that  Respondent  recognize  the  ACA 
as  exclusive  representative  for  bargaining  purposes  of  all  of  its 
employees  in  an  appropriate  unit  although  thej'  then  admitted  that 
the  ACA  was  not  the  choice  of  the  majority  of  the  employees  in 
such  unit;  (2)  The  strikers  engaged  in  unlawful  activities  during 
the  strike  by  participating  in,  and  making  their  own,  acts  in  viola- 
tion of  Section  8(b)  of  the  National  Labor  Relations  Act  and  by 
violating  other  statutory  law.  (3)  The  activity  of  the  strikers  was 
not  protected  concerted  activity  because  they  had  entered  into  an 
agreement  with  Respondent  not  to  engage  in  such  action  and  they 
did  thereafter  plan  and  carrj'  out  a  quickie  strike  in  violation  of 
this  commitment"  (R.  482-483). 
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also  weigh  the  individual  actions  of  the  strikers  whose  re- 
instatement it  considers.  Those  who  have  engaged  in  a  sit- 
down  strike  or  assisted  in  it  cannot  be  reinstated.  Labor 
Board  v.  Fansteel  Corp.,  306  U.S.  240  (1939).  It  must  deny 
reinstatement  to  those  who  engaged  in  terrorism,  Labor 
Board  v.  Standard  Lime  S  Stone  Co.,  97  F.2d  531  (4th  Cir. 
1938) ;  violence  and  unlawful  conduct,  Wilson  S  Co.  v. 
Labor  Board,  120  F.2d  913  (7th  Cir.  1941);  dynamiting. 
Labor  Board  r.  7.  S  M.  Electric  Co.,  318  U.S.  9  (1943); 
shooting,  Labor  Board  v.  Ohio  Calcium  Co.,  133  F.2d  721 
(6th  Cir.  1943) ;  and  distribution  of  defamatory  literature. 
Labor  Board  v.  Maryland  Drydoch  Co.,  183  F.2d  538  (4th 
Cir.  1950).  The  Board  refused  to  consider  evidence  of  the 
strike  tactics  and  unlawful  activities  of  the  strikers  and  to 
weigh  these  facts  in  considering  whether  affirmative  relief 
should  be  ordered. 

Even  if  the  Board^s  order  were  not  clearly  contrary  tc 
law  for  the  reasons  stated  in  other  sections,  the  defects  ii 
the  Board's  procedure  would  recjuire  this  Court  to  refus 
to  enforce  the  Board's  order  on  the  record  here  presented 

IV 
The  Alleged  Threatening  and  Coercive  Statements 

A.     THE  CIRCUMSTANCES  SURROUNDING  THE  STATEMENTS. 

The  Trial  Examiner  found  that  certain  statements  hac 
been  made  by  Bash  (R.  40-42)  and  that  his  statements  in 
volved  no  threat  of  reprisal  or  force  or  promise  of  benefi 
(R.  42).  The  Board  reversed  these  findings  and  found  thr 
statements  to  have  such  effect  (R.  83).  It  thereupon  irave 
consideration  to  these  statements,  in  disregard  of  ;^  8(c) 
as  evidence  of  an  unfair  labor  practice.  On  this  "evidence" 
it  found  that  respondent  had  violated  §  8(a)(1). 
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<  We  submit  that  the  findings  of  the  Trial  Examiner  ac- 
cord with  the  fact  and  that  the  Board's  contrary  findings 
iare  without  substantial  evidence  to  support  them  on  the 
record  considered  as  a  whole.  In  fact,  the  Board's  decision 
and  order  shows  upon  its  face  that  the  Board  did  not  even 
purport  to  issue  findings  in  this  in  this  respect,  but  instead 
stated  conclusions  with  respect  to  the  statements,  as  if  the 
words  were  unfair  labor  practices  per  se.  Thus  the  Board 
based  its  conclusions  with  respect  to  these  statements  upon 
references  t^  other  cases  involving  different  situations  and 
not  upon  the  facts  and  background  present  in  this  case  (R. 
82-83). 

Undoubtedly  the  Trial  Examiner  gave  great  weight  to 
the  general  background  of  Bash's  statements  and  the  con- 
sideration to  these  statements  received  in  the  hands  of  the 
ACA  contingent  among  respondent's  employees.  There  is 
a  great  body  of  evidence  supporting  the  Examiner's  con- 
clusion that  there  was  no  promise  of  benefit,  or  threat  of 
force  or  reprisal.  Thus,  members  of  the  ACA  contingent 
threatened  to  hit  Bash  if  he  made  any  further  comments 
regarding  their  communist  or  fellow  traveler  status.^^  Thus 
it  is  clear  that  little,  if  any,  respect  was  given  to  Bash's 
opinions  or  comments  and  that  there  was  no  fear  of  disci- 
pline in  connection  with  his  comments.  They  told  him  he 
did  not  think  before  he  talked  (R.  213) ;  they  accused  him  of 
being  a  raving  maniac  (R.  209)  who  was  always  hollering 
(R.  195,  175).  Niemi  demanded  his  discharge  before  his 
face  (R.  147).  Other  of  the  strikers  demanded  his  discharge 


^'•TliiLs  Jones  testified  to  having  stated  to  Bash,  "  'You  have 
been  referring  to  me  a.s  a  Communist  and  if  you  eall  me  that  I 
will  attempt  to  answer  that  with  violence.'  "  (R.  141). 


in  a  meeting  with  ^IcPherson  (R.  198).  His  temper  led  the 
Trial  Examiner  to  find  that  Bash  was  *'of  an  excitable  and 
undiplomatic  temperament  (R.  41). 

B.     THE  STATEMENTS  DID  NOT  VIOLATE  THE  ACT  IN  ANY  EVENT. 

In  addition  to  this  background,  it  is  clear  with  respect 
to  individual  statements  that  they  are  protected  under 
8(c) ;  thus  great  stress  is  placed  upon  statements  during  a 
telephone  conversation  between  Bash  and  Pottle  as  to 
which  the  Board  found  there  was  an  assurance  of  job  se- 
curity (R.  82)  although  Pottle  had  already  gone  on  strike 
and  testified  that  there  was  no  suggestion  that  she  come 
back  to  work  (R.  220).  Another  statement  was  found  to 
have  a  threat  of  force  or  reprisal  (R.  82)  although  it  wj 
made  in  the  course  of  a  conversation  with  Pottle  that  Pottlt 
described  as  being  an  apology  for  what  had  occurred  (. 
214-15). 

Section  8(a)  (1)  of  the  Act  makes  it  an  unfair  labor  pra< 
tice  for  an  employer  to  *4nterfero  with,  restrain  or  coerce 
employees  in  the  exercise  of  the  rights"  to  self-organiza-j 
tion,  to  form,  join  or  assist  labor  organizations,  etc.  P^m-j 
ployers  have  often  been  held  to  violate  Sec.  8(a)(1)  b; 
threats  based  on  anti-union  aninuis.  However,  the  test  oi 
threats  and  coercions  is  not  objective,  but  subjective.  Th< 
inquiry  is  a  factual  one,  which  must  be  based  on  the  e^ 
dence.  Labor  Board  v.  Mi.  Clemens  Pottery  Co.,  147  F.2d 
2^2  (f)th  Cir.  1945).  If  in  fact  the  statements  were  not 
threatening  or  coercive  in  their  impact  on  the  employee  to 
whom  they  were  addressed,  then  tliere  is  no  violation  of 
Sec.  8(a)(1).  Ibid. 

Section  8(c)  provides  that  an  exjiression  of  views,  argu- 
ment or  opinion  "shall  not  constitute  or  be  evidence  of  an 
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•  unfair  labor  practice  under  any  of  the  provisions  of  this 
Act,  if  such  expression  contains  no  tlireat  of  reprisal  or 
force  or  promise  of  benefit."  The  Trial  Examiner  found 
that  statements  relied  upon  by  the  Board  did  not  contain 
any  threat  of  reprisal  or  force  or  promise  of  benefit  (R. 
42).  The  foregoing  discussion  clearly  shows  that  this  find- 
ing was  correct  and  the  Board's  contrary  finding  is  without 

■ 

'  support  in  substantial  evidence  on  the  record  considered 
as  a  whole.  Thus  the  Board's  conclusion  of  a  violation  of 
8(a)(1)  by  statements  of  Bash  is  based  on  evidence  that 
cannot  be  considered  and  upon  findings  that  are  without 
support  in  the  record.^^ 

C.     RESPONDENT  DID  NOT  VIOLATE  8(a)(1)  BY  BASH'S  STATEMENTS. 

The  Board  has  concluded  solely  from  the  statements 
of  Bash  that  respondent  interfered  with  and  coerced  its  em- 
ployees and  that  they  establish  a  policy  that  respondent 
"would  resort  to  any  measure  necessary  to  rid  itself"  of  the 
ACA,  that  it  "intended  to  discriminate  against  ACA  mem- 
bers" and  that  it  "intended  to  oust  the  ACA  and  discharge 
its  adherents"  (R.  82-83) 

It  is  clear  that  all  the  statements  relied  upon  by  the 
Board,  if  they  were  made,  were  made  by  a  minor  super- 
visory employee  while  under  great  emotional  stress  and 
while  his  opinions  and  statements  were  being  generally  dis- 
regarded by  all  persons  who  the  Board  concludes  were 
threatened  or  coerced  by  his  statements.  There  is  no  basis 
in  the  evidence  for  suggesting  that  respondent  thereby  in- 


•"^"The  absence  of  evidence  to  support  the  Board's  findin«rs  as  to 
the  nature  of  these  statements  is  lurtlier  demonstrated  by  its  fail- 
ure to  consider  the  facts  and  the  ])aok<rround  and  its  substitution 
of  references  to  other  decisions  involving;  other  situations  ha.s  its 
support  for  \t&  purported  findings  (R.  82-3). 
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terfered  with,  restrained  or  coerced  any  person, — employe 
or  not. 

It  is  well  settled  that  the  Board  is  not  at  liberty  to  giv^ 
to  isolated  statements  of  a  supervisory  employee  the  effec 
of  establishing  a  policy  of  a  corporate  employer.    Mar'i 
land  Dry  dock  Co.  v.  Labor  Board,  183  F.2d  538  (4th  V\v 
1950).  "Isolated  or  casual  expressions  of  individual  view.^ 
made  by  supervisory  employees,  not  authorized  by  the  eiii 
ployer  and  not  of  such  character  or  made  under  circum- 
stances reasonably  calculated  to  generate  the  conclusion 
that  they  are  an  expression  of  his  policy,  fail  to  constitute 
interference  with  the  employees  in  the  exercise  of  their 
right  of  self-organization,  within  the  intent  and  meanin^^ 
of  the  Act."  Labor  Board  v.  Fairmont  Creamery  Co.,  144 
F.2d  128, 129  (10th  Cir.  1944). 

In  the  instant  case  there  is  nothing  whatever  in  the  record 
to  indicate  that  Bash's  statements  represented  resj^ondentV 
policy.  The  Board's  characterizations  of  his  words  as  es- 
tablishing the  motives  and  intentions  of  the  corporate  re- 
spondent are  gratuitous  and  ridiculous  (R.  82-83). 

Furthermore  there  is  nothing  to  show  any  authority  in 
Bash  to  make  any  statement  binding  on  respondent.  Labor 
Board  V.  Russell  Mfg.  Co.,  187  F.2d  296  (5th  Cir.  1951): 
Labor  Board  v.  Hinde  £  Datich  Paper  Co.,  171  F.2d  24C 
(4th  Cir.  1948). 

In  many  cases  in  the  Courts  of  Appeals  findings  ])asec 
on  immeasurably  greater  evidence  have  been  overturned; 
where  the  Board  sought  to  fasten  on  employers  responsi- 
])ility  for  the  views  of  supervisors.  Tluis  in  Labor  Boarc 
V.  Reynolds  Infl  Pen  Co.,  162  F.2d  680  (7tli  C"ir.  1947)  tli 
Court  refused  to  hold  the  corporate  employer  liad  violatt 


he  Act  even  though  its  General  Manager  had  made  state- 

lents  much  similar  to  those  made  by  Bash  here.  In  Labor 

:oard  V.  Montgomery  Ward  £  Co.,  157  F.2d  486  (8th  Cir. 

*)4())   the   Court  overturned  a  finding  by  the  Board  of 

oercion  even  though  a  number  of  supervisors  had  made 

;inti-union    statements    over   a   15-month   period.    And   in 

'Labor  Board  v.  J.  L.  Brandeis  S  Sons,  145  F.2d  556  (8th 

i^ir.  1944)  a  whole  course  of  anti-union  talk  was  held  not 

iolative  of  the  Act,  because  it  was  not  coercive  in  fact. 

rf.  Labor  Board  v,  Scidlin  Steel  Co.,  161  F.2d  143  (8th  Cir. 

L947). 

Just  as  in  the  Montgomery  Ward  case,  supra,  the  Board 

:  has  made  ^^insubstantial  findings  of  fact  screening  reality" 

when  it  held  that  respondent  would  resort  to  any  measures 

necessary  to  rid  itself  of  ACA,  and  the  like.    The  fact  is 

I  tliat  there  was  no  evidence  whatsoever  in  the  record  which 

.  would  support  any  such  conclusions ;  they  are  made  out  of 

whole  cloth. 


V. 

The  Omnibus  Cease  and  Desist  Order  Must-  Be 
Denied  Enforcement  in  Any  Event 

Paragraph  1(b)  of  the  cease  and  desist  order  is  a  "boiler 
plate"  i)rovision  that  is  frequently  incorporated  in  Board 
decisions.  Repeatedly  the  courts  have  stricken  this  para- 
graph, and  this  Court  has  denominated  this  paragraph  as 
*'all  inclusive"  and  as  "an  omnibus  cease  and  desist  order." 

The  law  of  this  circuit  is  clearly  set  forth  in  Labor  Board 
r.  Kinner  Motors,  Inc.,  152  F.2d  816  (9th  Cir.  1946),  in- 
volving the  same  paragraph  although  there  numbered  1(c) : 
"1(c)  of  the  order  is  all  inclusive  of  the  statement  of 
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employee  rights  contained  in  §  7  of  the  Act.  In  our 
opinion  such  order  is  directly  in  conflict  with  the  salu- 
tary statement  of  the  Supreme  Court  in  National  Lah- 
or  Relations  Board  v.  Express  Piihlisliing  Compan^i, 
312  U.S.  426  wherein  it  is  said  (p.  435),  '*  *  *  But  the 
mere  fact  that  a  court  has  found  that  a  defendant  has 
committed  an  act  in  violation  of  a  statute  does  not 
justify  an  injunction  broadly  to  obey  the  statute  and 
thus  subject  the  defendant  to  contempt  proceedings 
if  he  shall  at  any  time  in  the  future  commit  some  new 
violation  unlike  and  unrelated  to  that  with  which  he 
was  originally  charged  *  *  *.' 

"In  May  Department  Stores  Co.  v.  National  Labor 
Relations  Board,  326  U.S.  376  *  *  *  it  is  held  that  an 
omnibus  cease  and  desist  order  will  not  be  approved 
unless  there  is  a  ^clear  determination  by  the  Board  of 
an  attitude  of  opposition  to  the  purposes  of  the  Act  to 
protect  the  rights  of  employees  generally.' 

"The  Board's  order  in  this  case  is  ordered  amended 
by  striking  paragraph  1(c)." 

The  Board  also  struck  any  reference  to  this  paragraph  in 
the  notice  that  was  to  be  posted.  To  the  same  effect  are 
Labor  Board  v.  Walt  Disney  Productions,  146  F.2d  44  (9th 
Cir.  1944),  cert.  den.  324  U.S.  877;  Richfield  Oil  Corp.  v. 
Labor  Board,  143  F.2d  860  (9th  Cir.  1944) ;  Labor  Board 
V.  Gilfillan  Bros.,  Inc.,  148  F.2d  990  (9th  Cir.  1945) ;  Labor 
Board  v.  National  Biscuit  Co.,  185  F.2d  123  (3rd  Cir.  1950) : 
Labor  Board  v.  Lipshutz,  149  F.2d  141  (5th  Cir.  1945).  , 

The  Board's  decision  includes  no  finding  of  tlio  tvjK'  re-  | 
quired  by  these  cases. 

Furthermore,  the  record  affirmatively  shows  that  the 
necessary  findings  could  not  be  made  in  this  case.  Tliis  is 
true  even  if  all  the  Board's  findings  were  to  bo  accepted. 
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I'hey  show  very  little;  at  most:  (1)  some  employees  were 

old  that  they  were  "discharged"  or  "fired"  when  they  were 

Sn  strike,  and  (2)  some  statements  were  made  showing  one 

'individual's  antipathy  to  the  ACA  and  especially  his  per- 

•ional  opinion  of  Communist  infiltration  in  the  ACA. 

Even  the  limited  record  made  before  the  Board  shows 
,that  respondent  was  recognizing  the  rights  of  its  employees 
^guaranteed  by  the  Act.  It  repeatedly  advised  its  employees 
'that  their  rights  under  the  Act  would  be  respected  and  told 

'them  that  respondent  wished  to  bargain  with  whatever 
union  was  certified  as  soon  as  the  Board  would  resolve  this 

'question  (R.  222-223,  269-271).  In  other  ways  it  frequently 
made  it  clear  to  its  employees  that  their  rights  under  the 

,  Act  were  protected   (for  example,  R.  403,  404).  True,  a 

t  minor  supervisor  who  had  long  been  a  member  of  the  ACA 
clearly  indicated  his  distaste  for  the  ACA  as  it  was  operat- 
ing in  January  of  1949.  It  is  to  be  noted,  however,  that 
according  to  the  finding  of  the  Trial  Examiner  who  heard 
the  testimony  and  observed  the  witness  and  the  reaction  of 
the  ACA  workers,  Bash's  statements  were  equivocal  and 
contained  no  threat  of  reprisal  or  force  or  promise  of  bene- 
fit, so  as  to  render  them  inadmissible  under  section  8(c) 
of  the  Act  (R.  40-42).  Furthermore,  even  Bash  said,  while 
making  one  of  the  statements  relied  on  by  the  Board,  that 
he  believed  that  unions  were  a  good  thing  and  that  the  com- 
pany would  have  recognized  the  ACA,  whether  or  not  the 
leaders  w^ere  communists,  if  they  had  just  complied  with 
the  law  and  obtained  certification  by  the  Board  (R.  371- 
372).  Even  Bash  fully  recognized  the  right  of  the  employees 
to  strike,  for  he  told  Wheeler  and  Guerrero,  "I  know  you 
are  going  to  make  me  reinstate  Chuck  Jones,  now  get  down 
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there  on  tlie  bricks  [the  picket  line]  witli  the  rest  of  them 
and  make  nie  do  it"  (R.  378-379). 

The  record  further  shows  tliat  in  this  case  the  Board 
excluded  the  issue  with  respect  to  the  facts  on  which  an 
omnibus  cease  and  desist  order  dei)ends.  Thus  the  Board 
struck  tlie  ninth  defense  of  respondent  (R.  126-27).  It  re 
fused  to  consider  evidence  with  respect  to  the  long  history 
of  friendly  collective  bargaining  relations  between  respond- 
ent and  the  AC  A  (R.  403,  404,  409),  which  continued  u])  un- 
til the  time  that  a  ((uestion  arose  as  to  whether  the  ACA 
or  the  IBEW  should  be  recognized,  when  the  ACA  refused 
to  comi)ly  with  the  National  Labor  Relations  Act  and  thus 
precluded  settlement  of  the  representation  (juestion  (I| 
268-70,  409-15).  It  even  further  narrowed  its  investigation 
with  respect  to  respondent's  general  acceptance  of  the  priJ 
ciples  of  the  Act  by  declining  to  hear  evidence  regarding 
its  relations  with  the  representatives  of  its  employees  du 
ing  the  period  from  August,  1948,  until  January,  1949  ( 
277,  410-12).  If  the  issue  had  been  raised  and  was  properly 
before  the  Board,  it  would  have  had  to  hear  evidence  on 
these  issues  before  making  findings.  Pacific  Gamble  Robin- 
son Co.  V.  Labor  Board,  186  F.2d  106,  109  (6th  C^ir.  1950) : 
Labor  Board  v.  Montgomery  Ward  (&  Co.,  157  F.2d  486, 
491-93  (8th  Cir.  1946). 

The  record  on  which  the  Board  relies  thus  shows  that  it 
refused  to  consider  the  issue  and  failed  to  make  the  find- 
ings necessary  to  support  a  })aragraph  such  as  1(b).  Under 
these  circumstances  we  submit  this  Court's  decisions  in  the 
Kinner  and  Richfield  cases  preclude  enforcement  of  para- 
graph 1(b). 


1 
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,  CONCLUSION 

We  have  sliown  that  the  afiinnative  order  should  be  de- 
\h\  enforcement  and  set  aside.  Tlie  crucial  finding  of  fact 
oii  which  the  Board's  affirmative  order  dei)ends  is  not  sup- 
Dorted  by  substantial  evidence  on  the  record  considered  as 
\\  hole.   The  order  is  punitive  rather  than  remedial.   It  is 
itrary  to  law  because  the  strikers  violated  their  obliga- 
[tions  to  work  at  the  time  and  place  they  selected  for  their 
I  refusal  to  work.   We  have  shown  the  portion  of  the  order 
'relating  to  the  statements  of  Bash  should  be  denied  en- 
forcement and  set  aside.  No  charge  was  filed  with  respect 
-to  this  alleged  unfair  labor  practice.   The  crucial  findings 
.  of  fact  are  not  supi3orted  by  substantial  evidence  on  the 
[  record  considered  as  a  whole.   The  omnibus  cease  and  de- 
-  sist  order  must  be  denied  enforcement  and  set  aside.   The 
:  finding  of  fact  required  to  support  such  an  order  has  not 
been  made  by  the  Board.    There  is  no  basis  for  any  such 
finding  in  the  record.    Even  if  these  grounds  for  denying 
enforcement  and  setting  aside  the  order  did  not  exist,  en- 
forcement would  have   to  be  withheld,   further  evidence 
adduced,  and  the  record  reconsidered.  The  facts  as  to  who 
filed  the  charges  and  the  facts  relating  to  the  appropriate- 
ness of  any  affirmative  relief,  as  well  as  facts  respondent 
sought  to  submit  with  respect  to  the  availability  of  the  jobs 
to  the  strikers,  would  still  have  to  be  considered. 


68 

We  respectfully  submit  that  this  Court  should  deny  en- 
forcement of  the  Board^s  order  and  set  it  aside  in  whole  in 
accordance  with  Section  10(e)  of  the  Act. 

Respectfully  submitted, 

Gregory  A.  Harrison, 
Richard  Ernst, 
Malcolm  T.  Dungan, 
Brobeck,  Phleger  &  Harrison. 

Attorneys  for  Respondent. 
San  Francisco, 
June  29,  1951. 


Appendix 

LABOR  MANAGEMENT  RELATIONS  ACT.  1947 

Sec.  11.     For  the  purpose  of  all  hearings  and  investiga- 
ions,  which,  in  the  opinion  of  the  Board,  are  necessary  and 
proper  for  the  exercise  of  the  powers  vested  in  it  by  sec- 
tion 9  and  section  10 — 

(1)  The  Board,  or  its  duly  authorized  agents  or  agen- 
cies, shall  at  all  reasonable  times  have  access  to,  for  the 
}urpose  of  examination,  and  the  right  to  copy  any  evidence 
of  any  person  being  investigated  or  proceeded  against  that 
relates  to  any  matter  under  investigation  or  in  question. 
The  Board,  or  any  member  thereof,  shall  upon  application 
of  any  party  to  such  proceedings,  forthwith  issue  to  such 
party  subpenas  requiring  the  attendance  and  testimony  of 
witnesses  or  the  production  of  any  evidence  in  such  pro- 
ceeding or  investigation  requested  in  such  application.  *  *  * 

FEDERAL  COMMUNICATIONS  ACT 
(47  U.S.C.) 

Sec.  201.     Service  and  charges 

(a)  It  shall  be  the  duty  of  every  common  carrier  en- 
gaged in  interstate  or  foreign  communication  by  wire  or 
radio  to  furnish  such  communication  service  upon  reason- 
able request  therefor;  *  *  * 

5^  217.  Agents*  acts  and  omissions;  liability  of  carrier. 
Ill  construing  and  enforcing  the  provisions  of  this  chapter, 
the  act,  omission,  or  failure  of  any  officer,  agent,  or  other 
person  acting  for  or  employed  by  any  common  carrier  or 
user,  acting  within  the  scope  of  his  employment,  shall  in 
every  case  be  also  deemed  to  be  the  act,  omission,  or  failure 
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of  .such   carrier   or  user  as   well   as   that   of  the   perso] 

(June  19,  1934,  c.  65:^,  §  217,  48  Stat.  1077) 

§501.  General  penalty.  Any  person  wlio  willfully  anf 
knowingly  does  or  causes  or  suffers  to  be  done  any  a< 
matter,  or  thing,  in  this  chapter  prohibited  or  declared 
be  unlawful,  or  who  willfidly  and  knowingly  omits  or  fail 
to  do  any  act,  matter,  or  thing  in  this  chapter  required 
be  done,  or  willfully  and  knowingly  causes  or  suffers  such 
omission  or  failure,  shall,  upon  conviction  thereof,  be  pun- 
ished for  such  offense,  for  which  no  penalty  (other  than  i 
forfeiture)  is  provided  herein,  by  a  fine  of  not  more  than 
$10,000  or  by  imprisonment  for  a  term  of  not  more  thai 
two  years,  or  ])ot}i.  (June  19,  1934,  c.  652,  §  501,  Stat,  1100^ 

CALIFORNIA  PENAL  CODE 

Sec.  638.  Every  agent,  operator,  or  employee  of  an; 
telegraph  or  telephone  office,  who  willfully  refuses  or  ne^ 
lects  to  send  any  message  received  at  such  office  for  tram 
mission,  or  willfully  i)ostpones  the  same  out  of  its  ordei 
or  willfully  refuses  or  neglects  to  deliver  any  message  n 
ceived  by  telegraph  or  telephone,  is  guilty  of  a  misd( 
meanor.  •  •  • 
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National  Labor  Kelations  Board,  petitioner 

V. 

Globe  Wireless,  Ltd.,  respondent 


ON     PETITION     FOR     ENFORCEMENT     OF     AN     ORDER     OF     THE 
NATIONAL  LABOR  RELATIONS  BOARD 


)    REPLY  BRIEF  FOR  THE  NATIONAL  LABOR  RELATIONS  BOARD 


This  reply  brief  is  filed  to  clarify  certain  miscon- 
ceptions which  pervade  respondent's  brief. 

I 

Respondent  states  the  crucial  issue  to  be  whether 
the  19  employees  could  have  had  their  jobs  back  before 
being  replaced.  This  issue  would  be  material  if  the 
employees  had  remained  merely  economic  strikers. 
Respondent,  however,  discharged  the  employees 
promptly  upon  their  going  on  strike.^  A  striking  em- 
ployee who,  before  he  has  abandoned  the  strike  and 
asked  for  his  job  back,  has  been  discharged  outright 

^  The  Board's  finding  that  these  employees  had  in  fact  been 
discharged  finds  ample  support  in  the  record.  See  main  brief,  pp. 
5, 6, 7-8, 32-33,  and  record  references  there  cited. 

(1) 

957950—51 


2 

for  going  on  strike,  is  by  the  act  of  discharge  injured 
in  the  exercise  of  his  rights  under  the  Act,  in  that  his 
employer  has  acted  to  terminate  his  employment  not- 
withstanding the  statutory  protection  which  the  strike 
enjoyed. 

Such  an  employee  thus  differs  from  a  mere  economic 
striker  whose  injury  arises  only  if  he  is  discrimina- 
torily  denied  reinstatement  upon  his  request.  One 
unlawfully  discharged  is  therefore  entitled  to  rest  oral' 
tion  of  his  position  as  at  the  time  of  the  discharge, 
regardless  of' whether  he  has  thereafter  been  replaced, 
and  irrespective  of  whether  he  has  asked  the  employer 
to  rescind  tlie  unlawful  discharge.^ 

In  the  instant  case,  since  the  employees  were  dis- 
charged  for  going  on  an  economic  strike,  the  *  ^crucial 
issue"  is  not  whether  they  were  replaced,  but  whether 
their  action  in  striking  was  so  illegal  as  to  strip  them 
of  the  protection  which  the  Act  normally  extends  to 
economic  strikers.  See  main  brief,  pp.  21-24,  and  see 
i7ifra,  Point  IV. 

II 

Respondent's  confusion  of  the  rights  of  *  dis- 
chargees'' with  those  of  '* economic  strikers''  appar- 
ently also  accounts  for  its  misreading  of  the  Board's 

2  An  employee  wlio  has  been  nnlmv fully  "fired"  is  not  required 
to  undei'fro  the  pi'osumably  useless  act  of  askiu<r  the  eiuphwr  for 
his  job.  He  is  entitled  to  act  on  the  belief  that  the  employer  meant 
what  he  said.  An  economic  striker,  on  the  other  hand,  has  stopped 
work  of  liis  own  volition  and  (unless,  as  here,  he  is  thereafter  dis- 
char<j:ed),  nnist  request  reinstatement.  .V.  L.  R.  B,  v.  Sunshirxe 
Mining  Co,,  110  F.  2d  780,  792  (C.  A.  9),  certiorari  denied,  312 
U.  S.  078;  Eaglc-Picher  Mining  dC*  S.  Co,  v.  N.  L.  R.  B.,\\9  F. 
2d  9(^,913-915  (C.  A.8). 


order.  Contrary  to  respondent's  repeated  statement 
(Resp.  Br.,  pp.  6,  22,  52)  the  order  (R.  91-95)  requires 
an  immediate  offer  of  reinstatement;  back  pay,  how- 
ever, is  conditioned  ui)()]i  the  date  of  the  abandon- 
ment of  the  strike.  The  reason  for  conditioning  tlie 
amount  of  back  pay  but  not  the  offer  of  reinstatement 
is  clearly  stated  in  the  Board's  decision  (R.  92-93),  and 
is  apparent  from  the  considerations  discussed  in  Point 
I,  supra.  The  discharge  was  an  unfair  labor  practice; 
hence  the  employees  are  entitled  to  an  offer  of  rein- 
statement. However,  at  the  time  of  the  discharge 
they  were  also  on  strike  and  hence  they  did  not  begin 
to  sustain  losses  in  wages  until  they  abandoned  the 
strike.^ 

Respondent  also  contends  that  the  order  is  too 
broad.  The  broad  cease  and  desist  order  of  which 
respondent  complains  would  be  valid  even  if  respond- 
ent had  violated  only  Section  8  (a)  (3) — see, 
N.  L,  R.  B,  V.  Entwistle  Mfg.  Co.,  120  F.  2d  532,  536 
(C.  A.  4) — or  even  if  respondent  had  violated  only 
Section  8  (a)  (1)  in  the  manner  here  found — see 
A^.  L.  R,  B.  V.  Sunbeam  Electric  Mfg,  Co.,  133  F.  2d 
856,  861-862  (C.  A.  7)  ;  N.  L.  R.  B.  v.  Baileij  Co.,  180 

^  Respondent's  observation  that  the  back-pay  order  is  indefinite 
as  interlocutory  is  altogether  correct  but  quite  irrelevant.  The 
courts  have  long  recognized  tliat  back-pay  orders  after  court  en- 
forcement are  subject  to  the  usual  post-decree  proceedings  before 
the  Board  for  determination  of  tlie  specific  amounts  due  under 
the  order  as  enforced.  iX.  L.  R.  B.  v.  Carlisle  Luiiiber  Co.^  99  F. 
2d  533, 539  (C.  A.  9) ,  certiorari  denied,  30G  U.  S.  646 ;  N,  L.  R.  B.  v. 
Norfolk  Shipbuilding  Co.,  172  F.  2d  813,  816-817  (C.  A.  4) ; 
Wallace  Corp.  v.  .V.  L.  R.  B.,  159  F.  2d  952,  954-955  (C.  A.  4)  ; 
A^.  L.  R.  B.  v.  Bird  Machine  Co.,  174  F.  2d  404,  405-406  (C.  A.  1). 


F.  2d  278,  280   (C.  A.  G).     A  fortiori,  the  order  is 
valid  where  respondent  has  violated  both  sections. 

Ill 

Respondent's  attack  upon  the  Board's  jurisdiction 
rests  on  the  alleged  invalidity  of  the  charges.  The 
charges  appear  on  their  face  (R.  5-8)  to  be  executed  by 
the  individual  complainants,  not  by  the  union,  and 
the  Inion  derives  no  direct  benefit  from  this  pro- 
ceeding. Consequently,  any  evidence  as  to  the  union's 
role  in  the  preparation  of  the  charges  is  irrelevant 
under  the  Augusta  and  Clausen  decisions  cited  in  our 
main  brief,  p.  35,  and  ignored  in  respondent's  brief. 

Respondent's  basis  for  attacking  the  complaint  as 
unsupported  by  the  charges  is  difficult  to  grasp.  Re- 
spondent's contention  appears  to  be  that  the  six- 
month  period  of  limitations  bars  the  Section  8  (a) 
(1)  allegations  of  the  complaint.  But  the  Board  in 
its  complaint  is  not  limited  to  the  violations  alleged 
in  the  charge.  On  this  point,  to  the  authorities  cited 
in  our  main  brief,  pp.  27-28,  may  now  be  added 
N.  L.  R.  B,  V.  West  ex  Boot  rf;  Shoe  Co.,  28  L.  R.  R.  M. 
2220  (C.  A.  5,  decided  June  25,  1951).  The  record 
establishes  that  the  complaint  itself  issued  within  the 
six-month  i)eriod,  thus  giving  respondent  timely 
notice  of  the  violations  with  which  it  was  charged. 

IV 

Respondent's  contention  that  the  employees  violated 
the   Federal   Communications  Act   is  treated   at    \)]). 


^21-23  of  our  main  brief/  Respondent  now  argues  that 
I  California  statute  outlaws  tlie  strike.  Such  a  con- 
ention  would  at  once  raise  a  constitutional  question 
^ince  the  statute  as  thus  interpreted  would  unlaw- 
fully invade  a  federally  protected  right.  Amalgamated 
As.su.  V.  Wise.  E,  li,  B,,  340  U.  S.  383,  389-399.  How- 
ever, the  court  need  not  grasp  that  nettle  since  it  is 
plain  fi'om  a  fair  reading  of  the  statute  (quoted  at 
Resp.  Br.,  p.  16)  that  it  was  not  intended  to  cover  a 
strike  situation. 
Respectfully  submitted. 

George  J.  Bott, 

General  Counsel, 
David  P.  Findling, 
Associate  General  Counsel, 

A.  NORMAX  SOMERS, 

(Assistant  Geyieral  Counsel, 
Frederick  U.  Reel, 
Attorney, 
National  Labor  Relations  Board. 
July  1951. 


^  Respondent  attempts  to  buttress  its  argument  under  that  Act 
by  relying  on  Section  217  which  renders  respondent  liable  for  acts 
of  an  employee  committed  within  the  scope  of  his  employ rrient. 
The  italicized  phrase  reveals  both  the  purpose  of  the  section  and 
its  inapi)licability  to  emi)loyees  on  strike.  Respondent's  free  con- 
fession that  it  ''unlawfully  breached  its  duty  as  a  public  utility" 
(Resp.  Br.,  p.  47),  has  a  hollow  ring  in  view  of  the  apparent 
absence  of  any  action  ever  brought  against  it  for  such  self -con- 
t'd ^'breach.-'  We  rather  suspect  that  respondent  instead  of 
t  .Mil'essing  liability  would  vigorously  argue  that  strike  action  was 
outside  the  intent  of  the  section. 
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\m  No.  12,737 

I V  IX  THE 

■   United  States  Court  of  Appeals 
K  For  the  Ninth  Circuit 

Standard  Oil  Company  of  California, 

a  corporation, 

Petitioner, 
vs. 

National  Labor  Relations  Board, 

Respondent. 


m  PETITIONER'S  OPENING  BRIEF. 

■  STATEMENT  AS  TO  JURISDICTION. 

'  Following  a  two  months '  strike  attended  by  violence  and 
disorder  at  the  Richmond,  California,  refinery  of  petitioner 
Standard  Oil  Company  of  California  (hereafter  called 
"the  Company''),  the  Company  discharged  62  strikers.  Oil 
Workers  International  Union,  CIO  (hereafter  called  *'the 
Union"),  filed  charges  with  the  National  Labor  Relations 
Board  (hereafter  called  *'the  Board")  alleging  that  by  the 
discharges  the  Company  had  committed  an  unfair  labor 
practice  (R.  427,  430,  436).  Pursuant  to  the  charges,  the 
Board  issued  a  complaint  against  the  Company  as  to  56' 


'The  complaint  originally  named  60  complainants,  but  the  com- 
plaint was  dismissed  as  to  4  durinjT  the  hearing  before  the  RohivI's 
trial  examiner. 


of  the   persons   diseharp:ed    (hereafter   called   ^* complain 
ants'')  alleging  violation  of  sections  8(a)(1)  and  8(a) (3 
of  the  National  Labor  Relations  Act,  as  amended,  (here 
after  called  ^4he  Act'')-  (E.442).  The  Company  filed  an  an 
swer  denying  the  alleged  violations  (R.  449).  After  a  hear 
ing  the  Board  issued  its  decision  and  order  dismissing  th( 
complaint  as  to  13  complainants  and  ordering  the  Com 
pany  to  reinstate  the  remaining  43  (R.  208).  The  Company 
petitioned  this  Court  to  review  and  to  vacate  and  set  aside 
the  Board's  order  and  decision  (R.  4504).   The  Board  an- 
swered  the    petition    and   requested   enforcement   of   the 
order  (R.  4517). 

The  Company  is  aggrieved  by  the  order  of  the  Board' 
which  is  a  final  order,  granting  in  part  the  relief  sought 
by  the  Union  against  the  Company.  The  unfair  labor 
practice  in  question  is  alleged  to  have  been  engaged  in  in 
the  City  of  Richmond,  County  of  Contra  Costa,  State  of 
California,  within  this  district  (R.  444).  The  Company 
transacts  business  in  the  State  of  California  and  else- 
where within  this  district  (R.  443).  Said  petition  was  filed 
pursuant  to,  and  this  Court  has  jurisdiction  to  review  the 
Board  order  under  the  provisions  of  section  10(f)  of  the 
National  Labor  Relations  Act,  as  amended.^ 

This  review  of  Board  action  is  governed  by  the  Laboi 
^Management  Relations  Act,   1947   (29  USCA,  sec.  141  el 
secj.),  and  the  Administrative  Procedure  Act   (5  USC. 
sec.  1001,  et  seq,),  and  requires  consideration  of  the  rec 
ord  as  a  whole  to  determine  whether  the  Board's  findings 


229  USCA  sec.  158(a)(1),  (3) 
329  USCA  sec.  160(f). 


and   conclusions    are    supported   by   substantial    evidence 

[Universal  Camera  Corp,  v,  N.L.R.B.  (Feb.  26,  1951)  95 

^  L.Ed.  306 ;  Pittsburg  S.  S.  Co,  v.  National  Labor  Relations 

^  Bd.  (6  Cir.  1950)  180  F.2d  731,  affirmed  (Feb.  26,  1951) 

.  95L.Ed.  319). 


,  STATEMENT  OF  THE  CASE. 

I  This  review  involves  the  Company's  right  to  discharge 
,  43  employees  who,  with  19  others,  were  discharged  after 
I  a  strike  by  approximately  3,600  employees  at  the  Com- 
pany's Richmond,  California,  refinery  in  September  and 
October,  1948.  The  evidence  covers  an  extended  period 
of  general  violence  and  disorder  in  addition  to  the  par- 
ticular misconduct  in  which  each  of  the  complainants  was 
involved.  The  record  consists  of  over  4500  pages,  the  testi- 
mony of  144  witnesses,  and  over  100  exhibits. 

Because  the  Board  mistook  the  issue  to  be  decided  and 
failed  to  consider  the  record  as  a  whole,  its  findings  do  not 
correctly  show  the  facts  established  by  a  preponderance 
of  the  evidence  or  reflect  many  of  the  undisputed  material 
facts.  It  did  not  consider  the  evidence  to  determine 
whether  the  Company  acted  reasonably  or  lawfully. 
Neither  did  it  weigh  the  evidence  to  determine  the  proba- 
bility of  misconduct  by  the  complainants  in  accordance 
with  the  preponderance  of  the  testimony.  Its  approach 
is  based  on  the  assumption  that  the  Company  violated  the 
law  and,  to  avoid  the  penalty  of  reinstatement  with  back 
pay,  had  the  burden  of  establishing  the  criminal  guilt  of 
each  of  the  complainants. 


The  Board  found,  under  the  heading  '*  Background" 
(R.  241-243),  that  preceding  the  discharges  the  Union 
called  a  strike  which  continued  from  Se])tember  3d  to 
November  8,  1948.  The  record  also  shows  that  a  prolonged 
campaign  of  assaults,  property  damage,  sabotage  and  or- 
ganized intimidation  coincided  with  the  strike  and  pre- 
ceded the  discharges.  The  Board  ignores  this  entirely.  In 
fact,  the  attempt  by  the  Board's  trial  examiner  to  treat 
the  complainants  more  or  less  alphabetically  and  sepa- 
rately without  reference  to  the  over-all  circumstances  has 
resulted  in  many  inconsistent  findings^  and  unusual  dis- 
parity between  the  findings  and  the  record. 

To  determine  'Uhe  reasonableness  and  fairness"  of  the 
Board's  decision,  the  reviewing  court  is  required  to  can- 
vass '*the  whole  record"  (Universal  Camera  Corp,  v. 
N.  L.  R.  B.  (Feb.  26,  1951)  95  L.Ed.  306).   In  aid  of  the 


■i 


^Compare  the  finding  (R.  258-259)  that  '* Regarding  what  tran- 
spired on  October  5,  Anschutz  credibly  testified  *  *  *  that  none  of 
the  cars  were  blocked  by  picketers  or  anyone  else ;  that  no  employee 
or  any  car  was  prevented  from  entering  the  lot ;  and  that  all  cars, 
were  permitted  to  enter  the  lot  without  molestation  to  their  occu 
pants  or  damage  to  the  car"  with  the  findings  (R.  370)  relnting  to 
the  same  time  and  place  that  "a  great  deal  of  rowdiness  went  on 
at  the  parking  lot  that  day.  Several  men  were  arrested  and  several 
cars  were  damaged,"  and  (R.  397)  that  ''Police  Officer  Baroni^ 
testified  credibly  that  he  saw  Vetter  ])reak  the  window  of  Dawson's 
car  as  it  was  entering  the  parking  lot  *  *  *." 

Compare  the  finding  (R.  24cS)  that  "Thomas  Ogden  *  *  *  testi- 
fied  and  the  undersigned  credits  *  *  *  [his]  testimony"  with  the 
finding  (R.  3<S3)  that  '* Ogden 's  testimony  is  worthy  of  no  credence 
whatsoever  and  the  undersigned  so  finds." 

Comi)are  the  finding  (R.  254)  that  "The  undersigned  was  favor- 
ahlv  impressed  with  the  frankness  and  sincerity  with  whicli  •  •  • 
ll^itrick  A.]  .MacDonald  *  *  *  testified"  with  the  finding  (R.  .365- 
3(3())  that  Patrick  A.  MacDonald  did  nut  testify  in  an  "honest  and 
forthright  manner." 


<'ourt's  review  of  a  very  voluminous  record,  we  state  the 
c  facts  as  fully  as  necessary,  yet  as  briefly,  as  the  record 
will  permit. 


THE  FACTS. 

For  several  years  prior  to  1948,  the  Company  dealt  with 
the  Union  as  collective  bargaining  representative  of  some 
of  the  employees  at  the  Company's  refinery  at  Richmond, 
California.  To  enforce  a  demand  for  higher  wages  the 
Union  called  a  strike  on  September  3,  1948  (R.  463),  and 
immediately  established  picket  lines.  It  is  undisputed  that 
the  strike  was  an  economic  strike. 

The  Union  secretary  testified  to  a  course  of  dealing 
between  the  Union  and  the  Company  which  demonstrated  a 
singular  absence  of  antiunion  bias  on  the  part  of  manage- 
ment (R.  462-474 ).s 

Both  the  secretary  of  the  Union  and  the  Company's 
manager  testified  that  bargaining  on  the  issues  in  dispute 
continued  during  the  strike  until  near  the  end  of  October, 
1948,  when  a  Labor  Board  election  was  ordered  (R.  463- 
466,  4335).  Thereafter,  informal  meetings  were  held  to 
discuss  reinstatement  of  the  employees  on  strike.  The 
Union  secretary  testified  that  at  these  meetings  the  Com- 


•'''"The  employer  is  entitled  to  have  its  conduct  considered  in  the 
light  of  this  history,  with  its  complete  absence  of  liostility  to  the 
union"  (Pacific  Gamble  Robinson  Co.  v.  National  Labor  Rcl.  Bd. 
(6  Cir.  1950)  186  F.2d  106,  109).  See  also  Peninsula  &  Occidental 
S.  S.  Co.  V.  National  Labor  R.  Bd.  (5  Cir.  1938)  98  F.2d  411,  415; 
certiorari  denied  305  U.S.  635;  and  Boeing  Airplane  Co.  v.  National 
Labor  Relations  Board  (10  Cir.  1944)  140  F.2d  423,  435. 


pany  representatives  stated  that  all  strikers  would  be  put 
back  to  work  except  a  few  who  *'had  engaged  in  certain 
activities  which  they  didn't  consider  were  good  for  an  em- 
ployee of  the  Company  to  engage  in"  (R.  472),  and  which 
"made  it  necessary  for  them  not  to  rehire  certain  people" 
(R.  469). 

R.  K.  Rowell,  general  manager  of  the  refinery,  who 
made  the  final  decision  to  discharge  the  complainants, 
testified  at  length.  His  testimony  is  not  contradicated  in 
any  respect  and  stands  unimpeached.  He  testified  that  ho 
had  the  responsibility  of  operating  the  plant  in  a  safe 
manner  and  to  see  that  it  was  properly  protected  and 
safeguarded  (R.  4387).  The  refinery  includes  cracking 
plants  for  synthetic  gasoline  manufacture  under  extremely 
high  pressures  and  high  temperatures,  a  hazardous  opera- 
tion (R.  4333). 

Prior  to  the  strike  on  September  3,  1948,  over  3,900 
nonsupervisory  or  classified  employees  were  employed  in 
the  refinery  (R.  4336).  The  Company  had  been  negotiat- 
ing with  the  Union  when  the  current  contract  expiree 
and  the  strike  was  called  (R.  4334).  On  the  first  shift 
after  the  strike  was  called,  277  nonsupervisory  employee! 
continued  to  work  (R.  4339;  Resj).  Exh.  87).  Almost  dail] 
thereafter  the  working  force  increased  until  2,435  mei 
were  working  wlien  the  strike  was  terminated  by  \\n 
Union  on  November  7,  1948  (Resp.  Exh.  87).  No  new  em- 
ployees nor  anyone  not  on  the  Company  payroll  j)rior  tc 
the  strike  was  employed  during  this  jjcriod  (R.  4342-4343), 

At  the  beginning  of  the  strike  there  were  not  many  me 
on  the  ])icket   lines,  it   being  just  prior  to  a  holiday   (R 
4341).  Within  a  few  days  the  number  of  pickets  at  a  gat( 


increased  to  between  50  and  200  (R.  4342).  Prevented  by 
mass  picketing  from  using  the  gates,  men  who  came  into 
the  refinery  to  work  came  over  the  fence,  under  the  fence, 
around  through  a  remote  area  in  the  rear  of  the  refinery, 
by  boat  and  one  by  airplane  (R.  4339).  Workers  who  got 
into  the  refinery  stayed  in,  slept  and  were  fed  in  the  re- 
^  finery  (R.  4340). 

^  Rowell  testified  that,  because  of  the  mass  picketing  and 
J  threatened  violence,  on  September  10,  1948,  the  Company 
applied  for  and  obtained  a  temporary  restraining  order 
I  from  the  Superior  Court  in  Contra  Costa  County  (R. 
4345).  The  order  limited  the  number  of  pickets  to  four 
at  a  gate  and  prohibited  congregating,  gathering  or  mass- 
ing in  front  of  or  within  200  yards  of  the  gates  (Resp. 
Exh.  40). 

On  the  following  Monday,  September  13th,  some  A.  F. 
of  L.  workers  returned  to  work  at  the  refinery.  Mobs 
gathered  on  Standard  Avenue  leading  to  the  refinery  and 
attempted  to  prevent  the  workers  from  coming  into  the 
plant  (R.  4341).  Other  witnesses  elaborated  on  these 
events  and  in  addition  testified  that  on  the  following  day, 
September  14th,  an  even  larger  mob  barricaded  the  streets, 
rioted  and  was  dispersed  only  after  the  use  of  tear  gas 
by  the  city  police  (R.  2927,  3050-3056,  Resp.  Exh.  43  and 
92  L rejected]). 

On  the  mornings  of  October  4th,  5th  and  6th,  strikers 

congregated  at  the  entrance  to  the  parking  lot  near  the 

'refinery  administration  building.''   This  lot  was  being  used 


♦^See    'Mass  demonstrations  at  the  administration  parkinjr  lot" 
infra  pp.  52-57. 


by  nonstriking  office  and  laboratory  workers.  Each  day 
the  mob  grew  larger  and  more  vicious  (R.  3081,  3088, 
3095).  On  the  third  morning  there  was  a  riot  (R.  4361). 
The  participants  in  the  disorder  tlireatened  and  assaulted 
employees  (R.  3539,  3802,  3808),  cursed  office  girls  (R. 
1922,  2855),  physically  blocked  the  entrance  (R.  2883,  3089, 
3460,  3095),  smashed  automobile  windows  (R.  3082,  3091, 
1876),  and  fought  with  and  injured  a  nmnber  of  j)olicemen 
(R.  3090,  3113).  The  mob  dispersed  only  when  the  nonj 
striking  office  and  laboratory  workers  had  gone  to  work  or 
no  longer  attempted  to  do  so. 


+ 
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After  the  first  morning  of  violence  at  the  parking  lot,  to 
secure  evidence  of  violation  of  the  restraining  order  the 
Company  employed  cameramen  to  take  photographs  in 
eluding  motion  pictures  (R.  4361).  The  motion  pictur 
shows  the  riotous  character  of  the  demonstrations  (Resp. 
Exh.  43),  and  it  and  other  photographs  were  shown  to  the 
workers  in  the  plant  to  identify  the  participants  (R.  4362, 
4397).  Contempt  charges  w^ere  filed  against  all  persons 
identified  (R.  4362,  4384;  Resp.  Exh.  81,  83)  and  of  these 
25  employees  were  discharged.  The  Board  has  ordered 
reinstatement  of  14  of  the  employees.  Of  these,  complain- 
ants Anschutz,  Borreani,  Enmianuele,  Grothues,  Hammon, 
Higginbotham,  IToUis,  McLaughlin,  Nelson,  Odgen,  Peter- 
son and  Wyatt  were  among  those  adjudged  guilty  of  con- 
tempt of  court  for  their  part  in  these  activities  and  fined 
(R.  147-153,  160-206).  As  to  the  other  two  (^,illespio  and 
Poison,  the  contem])t  charges  were  dismissed. 

About  this  time,  a  number  of  strikers  ])ursued  an  auto- 
mobile occupied  by  persons  assisting  nonstrikers  to  return 
to  work.    This  automobile  was  wrecked  and  its  occupants. 


*  including  a  young  woman,  were  chased  into  a  swamp  with 

•  cries  of  ^*Get  the  sons  of  bitches.  Get  them  out  of  there, 
those  scab  strike  breakers^'  (R.  4171).  Among  the  pur- 
suers and  involved  in  the  accident  were  the  complainants 
Dausy  and  Frank  Gayanich.'' 

A  few  days  later  three  pickets  blocked  a  railroad  track 
and  prevented  a  locomotive  from  entering  the  refinery.^ 
One  of  the  pickets  told  the  police  **he  would  not  move,  that 
he  would  lay  down  on  the  track  first''  (R.  3123).  The  three 
pickets  were  the  complainants  Bradley,  Brock  and  Gunter. 
They  were  charged  with  contempt  and  convicted  (R.  160). 

Following  these  events,  a  general  campaign  of  vandalism 
was  directed  at  working  employees.  Forty-six  homes 
were  damaged  by  breaking  of  windows  and  smearing  with 
paint  or  creosote.  Sixty  cars  were  damaged,  windows 
being  broken,  backs  of  cars  in  some  cases  being  smashed, 
tires  and  upholstery  slashed  (R.  4363).  During  this  period, 
according  to  reports  received  by  Rowell  and  substantiated 
by  the  evidence,  employees  coming  into  the  plant  were 
stoned,  pursued  and  molested  (R.  4364). 

RowelFs  testimony  regarding  the  repeated  violence  was 
corroborated  by  J.  L.  Creighton,  the  Company's  chief 
special  agent  who  was  in  charge  of  the  protection  of  Com- 
pany property  (R.  2903-3034).  The  Board  found  that 
Creighton  was  a  forthright  and  honest  witness  (R.  345). 
Rowell's  testimony  was  further  corroborated  by  other  eye 
witnesses. 


"See  "Pursuit  out  Castro  Street  on  October  4th,"  infra  pp.  62-66. 
^See  *'0])struetion  of  railroad  track  on  October  6th,"  infra  pp. 
68-69. 
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In  one  incident  the  r-ars  of  A.  F.  of  L.  members  u 
turning  from  a  Union  meeting  were  battered  and  smashec 
as  they  crossed  the  picket  line  at  the  refinery  gate."  A 
fight  followed.  The  pickets  claimed  they  were  informed 
in  advance  that  the  workers  were  returning,  and  the 
pickets  and  their  "reserves'^  were  waiting  for  them  (R. 
4089,  4365;  Resp.  Exh.  27).  The  complainants  Lods  and 
MacDonald  were  among  the  group  waiting  at  the  gate.  A 
few  days  later,  five  employees  were  assaulted  while  at- 
tempting to  return  to  work  by  driving  over  a  railroad 
track  into  the  refinery  before  dawn.^*^  They  were  clubbed, 
kicked  and  stoned  (R.  4006-4008,  4025).  Undisputed  cir- 
cumstantial evidence  placed  a  group  of  the  complainants 
at  the  remote  scene  of  the  assault  at  the  moment  it  oc- 
curred. In  this  group  were  the  complainants  Alcaraz, 
Coleman,  Martinez,  Maczkowski,  Ogden  and  R.  Vetter 
whom  the  Board  orders  reinstated.  Autry,  as  to  whom 
the  Board  refused  to  issue  a  complaint,  and  Pat  Mac- 
Donald,  as  to  whom  the  complaint  was  dismissed  by  the 
Board,  were  also  in  the  group. 

At  another  time,  when  a  car  crossed  the  picket  line,  a 
rock  fight  started  in  which  the  complainants  Donaldson 
and  Ottino  admitted  participation.^' 

During  this  period  a  taxicab  was  followed  from  the 
refinery  and  overturned  by  a  group  of  men  ( R.  2734). 
There  were  additional  assaults  on  workers  trying  to  get 
to  work    (R.   3X66,  42!)r)).     A   ])olic('   car   patroling  in    the 


"See  "Assault  at  Hate  No.  16  on  October  Sth,"  infra  pp.  70-72. 
^"See  "Yacht  Harbor  Ass<iult  on  October  12th,"  infra  i>i).  74-79. 
''See  "Rock  throwing  at  Oate  No.  1  on  October  8th."  infra  p.  82. 
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vicinity  of  the  refinery  in  the  middle  of  the  night  was 
stopped  by  a  gang  of  men  and  ordered  to  identify  itself 
when  going  by  **and,  better  yet,  to  get  off  the  street*' 
(R.  3630). 

Ernest  F.  Phipps,  acting  Chief  of  the  Richmond  Police 
Department,  also  testified  at  length  to  the  campaign  of 
intimidation,  violence  and  vandalism  (R.  3035-3171). 
Phipps  testified  that  the  campaign  of  home  damage  and 
automobile  wrecking  reached  its  peak  about  October  24th 
when  the  police  received  approximately  20  complaints  of 
window  breaking,  cars  overturned,  paint  on  houses,  and 
creosote  thro^^Tl  through  windows  during  the  night  (R. 
3133-3134).  Within  approximately  a  24-hour  period,  21 
arrests  were  made  (R.  3134,  4367),  and  thereafter  reports 
of  vandalism  diminished  (R.  4367). 

Apprehended  by  the  police  at  this  time  were  the  com- 
plainants Brakke,  whom  the  Board  orders  reinstated, 
and  John  Gayanich,  as  to  whom  the  complaint  was  dis- 
missed, in  a  car  with  blackjacks,  a  slingshot  and  an 
assortment  of  rocks  (Resp.  Exh.  48).  Less  than  24  hours 
later,  Brakke  and  thirteen  other  complainants  were  found 
to  be  involved  in  an  apparent  ambush  for  nonstrikers 
after  the  group  had  attacked  a  taxicab  using  the  highway 
near  the  refinery  late  at  night.'-  In  this  group  in  addi- 
tion to  Brakke  were  the  complainants  A.  Gayanich,  Col- 
linsworth,  Dausy,  Snead,  Dodson,  Bushong,  Langensand, 
Pittman  and  Ogden  whom  the  Board  orders  reinstated, 
Wyrick  and  Hershberger  as  to  whom  the  com])laint  was 


^2See  Ambush  on  Winehaven  Road  on  October  25th,"  infra  pp. 
84-88. 
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dismissed,  and  Autry,  as  to  whom  the  Board  refused  to 
issue  a  complaint. 

A  few  hours  later,  the  complainants  Hardin  and  KelM 
were  arrested  by  the  police  after  followinir  and  stopping 
another  taxicab.*'* 

During  the  strike,  Rowell  testified,  attempts  were  made 
to  sabotage  the  refinery  by  breaking  and  opening  certain 
locked  gas  valves  (R.  4353-4355),  by  simultaneously  ])ulling 
a  switch  outside  the  refinery  on  the  main  power  plant 
(R.  4356),  and  later  by  opening  the  bottom  valves  on  five 
60,000-barrel  gasoline  storage  tanks  (R.  4357).  Fires  oc- 
curred on  two  different  sides  of  a  pile  of  lumber  in  the 
northerly  and  westerly  end  of  the  refinery  (R.  4357). 
smoke  bomb  was  found  approximately  30  feet  from  tank^ 
in  the  refinery  where  butane  is  kept  in  liquid  state  under 
pressure  up  to  around  250  pounds  (R.  4358).  The  Com- 
pany offered  a  reward  of  $5,000  in  each  incident.  Th< 
rewards  have  never  been  claimed  (R.  4360).  However 
one  of  the  employees  reported  to  the  Company  that  the 
complainant  Leighty  had  telephoned  him  while  he  w 
working  and  said  "If  you  don't  get  out  of  there,  Tn 
going  to  tell  what  1  know  about  the  gas  valve''  (R.  4041) 
Also,  near  the  end  of  the  strike,  the  police  arrested  th< 
complainants  Bright,  Hall,  Morgan  and  A'anek  in  a  cai 
following  some  nonstriking  employees  when  they  founc 
upon  searching  the  car  a  "smoke  bomb",  the  size  of  a  gal 
Ion  can,  identical  with  the  one  above  mentioned  ( R.  3696, 
:^>71 7-3720;  Resp.  Exh.  62).* 


J'»See  ''Further  Arrests  on  October  25th/'  infra  pp.  91-92. 
•Sro  ''Attempted  Arts  of  Sabotafre."  infra  pp.  94-96. 
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Rowell  testified  that  at  and  near  the  end  of  the  strike, 
there  was  a  general  state  of  confusion  and  terror  among 
the  men  working  in  the  plant  (R.  4394).  There  was  an 
atnu)sj)here  of  terror  around  the  refinery  and  around  the 
homes  (R.  4386;  Resp.  Exh.  92  [rejected]).  In  consider- 
ing the  discharge  of  the  men  involved,  for  the  protection 
of  the  refinery  and  the  people  emi)loyed,  this  whole  situa- 
tion, including  the  general  atmosphere  of  terror,  was 
taken  into  consideration  (R.  4386). 

Reports  received  were  checked  by  the  Company's  regu- 
lar staff  of  three  special  agents  charged  with  plant  pro- 
tection (R.  4399,  4414).  A  committee  consisting  of  the 
general  manager,  the  assistant  general  manager,  the  per- 
sonnel director,  the  chief  special  agent  and  his  assistant 
reviewed  each  case,  and  consulted  with  the  Company's 
attorneys  (R.  4372-4373).  Almost  all  of  the  dischargees 
were  defendants  in  criminal  cases  or  in  contempt  proceed- 
ings in  which  the  Company  was  an  adverse  party  and 
which  involved  the  matters  considered  cause  for  dis- 
charge. For  this  reason,  on  advice  of  counsel,  the  Com- 
pany refrained  from  attempting  to  interview  the  men 
involved   (R.  4400,  4415). 

Regarding  the  persons  identified  in  the  crow^ds  at  the 
administration  parking  lot  on  October  4th,  5th  and  6th, 
and  charged  with  contempt  of  court,  the  Company  decided 
that  all  members  of  the  mob  should  be  discharged  because, 
although  a  court  order  limited  the  number  of  pickets  and 
prohibited  violence,  mobs  had  assembled,  breaking  win- 
dows, insulting  and  cursing  employees  and  smashing 
ears,  and  it  was  impossible  to  determine  who  committed 
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specific  acts  (R.  4410).  Exceptions  were  made  in  the 
cases  of  two  men  with  exceptionally  long  service  with  the 
Company  (R.  4384-4385).  Ono  of  them  was  an  officer 
of  the  Union  with  wlioin  tho  Company  barp:aino(l  (R. 
4384). 

The  Company  investi;]:ateci  the  rock-throwin*?  fights 
between  workers  in  the  refinery  and  the  men  outside.  It 
found  that  each  rock-throwing  incident  had  been  preceded 
by  an  attack  upon  cars  carrying  workers  into  the  plant. 
In  each  case  such  attacks  were  the  cause  of  tho  ensuing 
fight  (R.  4405).  This  was  confirmed  by  eye  witnesses 
(R.  3478,  3513,  4488;  Resp.  Exh.  19).  Rowell  felt  that 
under  the  circumstances  the  men  entering  the  plant  were 
justified  in  attempting  to  protect  themselves  (K.  4406- 
4407).  He  did  not  think  anyone  could  '*  expect  a  man  to 
just  stand  by  and  take  that  abuse  without  some  retalia 
tion^'  (R.  4412). 

The  Company  did  everything  possible  to  avoid  and 
minimize  violence.  At  the  beginning  of  the  strike,  the 
Company  urged  all  employees  in  the  refinery  not  to  en- 
gage in  acts  of  violence  (R.  4343:  Resp.  Exh.  88).  Shortly 
after  the  strike  began  a  bulletin  was  issued  to  supervisory 
employees  outlining  a  procedure  to  be  followed  in  avoid- 
ing violence  of  any  kind  in  efforts  to  cross  the  picket 
lines  (R.  4344;  Resp.  Kxh.  .')4).  On  numerous  occasions, 
Rowell  admonished  workiMs  not  to  throw  rocks,  not  to 
create  any  violence  from  the  inside  that  might  cause  or 
add  to  the  general  terror  in  the  vicinity  (R.  440r)).  The 
city  police  were  advised  by  the  Company  that  they  were 
privileged  to  enter  the  plant  at  any  t'luw  to  arrest  anyone 
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throwing  rocks  at  persons  outside  the  gate  (R.  3345). 
A  special  car  from  the  Fire  and  Guard  Department  was 
assigned  to  patrol  Castro  Street,  and  floodlights  were 
installed  in  the  area  adjacent  to  No.  I  gate  around  the 
boiler  shop  (R.  4415). 

Of  approximately  3,600  employees  who  remained  away 
from  work  for  various  periods  during  the  strike,  a  total 
of  62  were  refused  reinstatement  because,  in  the  Com- 
pany's view,  they  were  guilty  of  acts  of  violence  and 
vandalism   (R.  4412,  4372). 

Rowell  was  satisfied  that  each  of  the  62  men  dis- 
charged, from  the  information  and  evidence  he  had,  had 
committed  acts  of  violence,  vandalism,  or  unlawful  acts  of 
some  kind  (R.  4385).  This  was  liis  sole  consideration  in 
determining  whether  these  people  should  be  discharged 
(R.  4385-4386).  He  knew  he  operated  a  potentially  haz- 
ardous plant,  and  he  could  not  have  vandals  and  hoodlums 
operating  a  complex  piece  of  equipment  that  might  be 
liazardous  to  both  life  and  property  (R.  4387). 

Membership  in  the  Union  was  not  considered  in  deter- 
mining whether  to  discharge  any  person  (R.  4373).  As  to 
many  of  the  persons  discharged,  the  Company  had  no 
way  of  knowing  whether  they  did  or  did  not  belong  to 
the  Union.  Since,  under  the  contract  with  the  Union,  there 
was  voluntary  checkoff  of  Union  dues,  the  Company  had 
only  a  partial  list  of  Union  members.  A  comparison  be- 
tween the  list  of  dischargees  and  the  Union-dues-checkoff 
list  shows  that  of  the  56  complainants,  31  were  on  the 
L'heckoff  list  and  25  were  not  (R.  4380-4382;  Resp.  Exh. 
95).    Of  the  67  Union  stewards  in  the  plant  only  S  are 
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among  the  56  complainants  (R.  43774379;  Resp.  Exh.  94). 
Of  the  23  Union  officers  in  the  plant  only  2  are  among 
the  56  complainants  (R.  4376;  Resp.  Exh.  93). 


The  foregoing  are  the  circumstances  under  which  the 
Company  discharged  the  complainants  and  the  reasons 
for  the  discharges.  A  review  of  the  evidence  of  the  par- 
ticular incidents  in  which  the  various  complainants  were 
involved  is  included  in  the  ''Third''  point  of  the  Argu- 
ment herein,  infra  p.  51. 


SPECIFICATION  OF  ERRORS  RELIED  UPON. 
1.  The  Board  erred  in  denying  the  Company's  motion 
to  dismiss  the  com])laint  upon  the  ground  that  said  com- 
plaint was  issued  contrary  to  law  in  that  the  Congress 
of  Industrial  Organizations,  a  national  or  international 
labor  organization,  of  which  the  charging  union,  the  Oil 
Workers  International  Union,  C.T.O.,  is  an  affiliate  or 
constituent  unit,  had  not  complied  with  the  requirements 
of  section  9(h)  of  the  National  Labor  Relations  Act,  as 
amended. 

1^.  The  Board  erred  in  ordering  reinstatement  of  per- 
sons discharged  in  the  absence  of  any  evidence,  substan- 
tial or  otherwise,  that  the  Company  was  guilty  of  an 
unfair  labor  practice  under  the  Act. 

:>.  The  Board  erred  in  assuming,  >\nthout  evidence 
thereof  and  contrary  to  the  evidence,  tliat  discharged 
economic  strikers  were  discharged  for  striking. 


II 
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4.  The  Board  erred  in  holding  that  misconduct  by 
f  employees  engaged  in  an  economic  strike  is  protected  by 

the  Act  unless  the  misconduct  is  '^of  such  a  serious  na- 
ture" in  the  opinion  of  the  Board  that  it  in  its  discretion 
should  withhold  reinstatement. 

5.  The  Board  erred  in  holding  that  the  Company  had 
the  burden  of  proving  that  the  persons  discharged  were 
guilty  of  serious  misconduct. 

6.  The  Board  erred  in  holding  that  participation  in 
mass  picketing  and  mass  obstruction  of  the  entrances  to 
the  Company's  refinery  was  not  improper  and  was  a 
protected  concerted  activity  because  there  was  no  direct 
evidence  that  the  participants  gathered  pursuant  to  a 
preconceived  plan  to  so  obstruct  entry  to  the  refinery. 

7.  The  Board  erred  in  ordering  reinstatement  of  15 
persons  who  \vere  discharged  for  mass  picketing  and  vio- 
lence in  violation  of  a  restraining  order  of  a  court  of 
competent  jurisdiction,  and  were  thereafter  convicted  by 
said  court  of  criminal  contempt  for  said  violations. 

^.  The  Board  erred  in  finding  that  each  of  the  persons 
named  in  ''Appendix  A**  (R.  233)  to  the  Board's  order 
did  not  engage  in  any  improper,  illegal  or  unprotected 
activity. 

I  9.  The  Board  erred  in  concluding,  without  finding  any 
facts  in  support  thereof,  that  the  refusal  to  reinstate  and 
the  discharge  of  each  of  the  persons  named  in  '*  Appendix 
A"  (R.  23:>)  to  the  Board's  order  '^were  violative  of 
the  Act." 

10.  The  Board  erred  in  making  each  and  all  of  the 
findings  specified  and  set  out  verbatim  in  ''Exceptions  of 
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Respondent,  Standard  Oil  Company  of  California,  to  In- 
termediate Report  of  Trial  Examiner*'  numbered  from 
1  to  126,  inclusive  (R.  22-72),  in  that  each  and  all  such 
findings  are  contrary  to  the  preponderance  of  the  testi- 
mony and  unsupported  by  substantial  evidence  on  the 
record  considered  as  a  whole. 

11.  The  Hoard  erred  in  refusing  to  admit  in  evidence 
Respondent  V  Exhibit  No.  92,  consisting  of  parts  of  the 
front  pages  of  sixteen  newspapers  published  between  Sep- 
tember 13,  1948,  and  October  26,  1948,  and  circulated 
generally  in  the  community  in  which  the  Company's  re- 
finery is  located.  Said  exhibit  was  offered  to  show  the 
effect  on  the  community,  the  workers  in  the  refinery  and 
their  families  of  the  unlawful  acts  established  by  the 
evidence  (R.  4371).  The  Company's  general  manager  had 
testified  that  the  "general  atmosphere  of  terror  around 
the  refinery  and  around  the  homes''  was  taken  into  con- 
sideration in  deciding  to  discharge  the  complainants  (R. 
4386).  Upon  identification  of  the  papers  constituting  the 
exhibit  and  the  offer  in  evidence,  the  following  objection 
was  made  (R.  4371): 

*' Trial  Examiner  Myers.  Any  objection  to  that  ex- 
hibit going  in  evidence? 

Mr.  Law.     Yes,  indeed. 

Trial  Examiner  Myers.  1  will  sustain  the  objec- 
tion.*' 
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SUMMARY  OF  THE  ARGUMENT 
First 

The  complaint  in  the  proceeding  before  the  Board  was 
issued  pursuant  to  a  charge  filed  by  the  Oil  Workers  In- 
ternational Union,  CIO.  It  is  conceded  that  the  Union 
was  **an  affiliate  or  constituent  unit  of  a  national  or 
international  labor  organization,  Congress  of  Industrial 
Organizations''  which  was  not  at  that  time  in  compliance 
with  the  i)rovisions  of  the  Act  requiring  the  filing  of  non- 
Conununist  affidavits.  The  Act  specifically  prohibits  the 
Board  from  issuing  such  a  complaint.  As  the  Board  was 
not  empowered  to  issue  the  complaint,  the  Board  *s  order 
based  thereon  is  invalid  and  must  be  set  aside. 

Second 

The  Board  has  not  proved  a  case  for  an  order  of  re- 
instatement. No  such  order  lies  unless  the  employer  has 
committed  an  unfair  labor  practice.  An  unfair  labor 
])ractice  cannot  be  assumed;  it  must  be  proved.  The 
Board's  conclusion  that  the  Company  violated  the  Act  is 
not  supported  by  evidence  of  any  kind.  The  mere  dis- 
charge of  an  economic  striker,  the  only  showing  made  by 
the  Board,  is  not  an  unfair  labor  practice.  The  require- 
ment that  the  Board  must  prove  an  unfair  labor  practice 
is  not  met  by  the  mere  assumption  that  a  discharged  eco- 
vomic  striker  was  discharged  for  striking;  and  in  this 
case  there  is  no  room  even  to  assume  that,  when  the  Com- 
pany refused  re-employment  to  sixty-two  out  of  several 
thousand  striking  employees  after  two  months  of  violence, 
disorder,  lawbreaking  and  contempt  of  injunction  by  hun- 
dreds of  strikers,  it  discharged  any  of  them  merely  for 
striking.    In  reliance  upon  the  cases  dealing  with  unfair 
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labor  practice  strikers  discharged  in  furtherance  of  the 
unfair  labor  practice,  the  Board  erroneously  held  that 
the  Company  has  the  burden  of  proving  misconduct  of 
economic  strikers  as  an  affirmative  defense  and  that  re- 
instatement depends  on  whether  the  misconduct  was 
** sufficiently  serious/'  The  precedents  used  by  the  Board, 
predicated  as  they  are  upon  a  proved  unfair  labor  prac- 
tice, have  no  application  to  the  instant  case,  where  the 
primary  issue  is  whether  the  employer  has  committed  an 
unfair  labor  practice.  Since  an  order  of  reinstatement 
must  be  predicated  upon  an  unfair  labor  practice  and  the 
Board  failed  to  prove  that  fact,  the  order  of  reinstatement 
must  be  set  aside. 

Third 

Even  on  the  erroneous  theory  that  the  Board  was  re- 
lieved from  proving  the  commission  of  an  unfair  labor 
practice,  the  evidence  produced  by  the  Company  conclu- 
sively refuted  any  possible  assumption  of  its  violation  of 
the  Act  or  inference  of  unlawful  motive  or  purpose  in  its 
refusal  to  re-employ  the  complainants.  The  record  shows 
the  numerous  occurrences  of  violence,  vandalism  and  un- 
lawfulness wliich  led  to  the  discharges,  and  the  connection 
of  the  respective  complainants  with  the  occurrences.  The 
preponderance  of  the  evidence  amply  shows  that  the  con- 
duct of  the  comi^lainants  was  unlawful,  improper,  and 
unprotected  under  the  Act,  and  that  tlie  Company  was 
fully  warranted  in  discharging  them  for  othcM*  than  law- 
ful strike  activities.  Kven  on  the  erroneous  theory,  there- 
fore, that  tlic  Comi)any  had  the  burden  of  defense,  the 
burden  was  overwhelmingly  met  and  the  Board's  order 
of  reinstatement  must  be  set  aside. 
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AROUMENT. 

:  FIRST:     THE   BOARD'S   COMPLAINT   WAS   ISSUED   PURSUANT 

,  TO  CHARGES  FILED  BY  A  UNION  ADMITTEDLY  AN  AF- 
FILIATE OR  CONSTITUENT  UNIT  OF  A  NATIONAL  OR 
INTERNATIONAL  LABOR  ORGANIZATION  NOT  IN  COMPLI- 
ANCE   WITH    THE    NON-COMMUNIST    AFFIDAVFT    PROVI- 

I  SIGNS  OF  THE  ACT.   THE  ACT  EXPRESSLY  PROHIBITS  THE 

BOARD  FROM  ISSUING  SUCH  A  COMPLAINT.  THE  BOARD'S 
ORDER  BASED  THEREON  IS  INVALID  AND  MUST  BE  SET 

f         ASIDE. 

^     Section  9(h) ^^  of  the  Labor  Management  Relations  Act, 

f  1947,  provides : 

*'*  *  *  no  complaint  shall  be  issued  pursuant  to  a 
charge  made  by  a  labor  organization  under  subsection 
(b)  of  section  10,  unless  there  is  on  file  with  the 
Board  an  affidavit  executed  contemporaneously  or 
within  the  preceding  twelve-month  period  by  each 
officer  of  such  labor  organization  and  the  officers  of 
any  national  or  international  labor  organization  of 
which  it  is  an  affiliate  or  constituent  unit  that  he  is 
not  a  member  of  the  Communist  Party  or  affiliated 
with  such  party,  and  that  he  does  not  believe  in,  and 
is  not  a  member  of  or  supports  any  organization  that 
believes  in  or  teaches  the  overthrow  of  the  United 
States  Government  by  force  or  by  any  illegal  or  un- 
constitutional methods." 

The  validity  of  this  provision  was  upheld  by  the  Supreme 
Court  in  American  Communications  Ass'n.  v.  Dottds 
(1950)  339  U.S.  382. 

The  Board  issued  its  complaint  against  the  Company 
in  the  proc(MHlings  which  are  the  subject  of  this  review 
on  March  23,  1949  (R.  442-445).   The  complaint  was  issued 


'*29U.S.C.  sec.  159(h) 
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pursuant  to  a  charge  filed  November  12,  1948,  a  first 
amended  charge  filed  December  1,  1948,  and  a  second 
amended  charge  dated  February  9,  1949.  These  charges 
were  received  in  evidence  in  tlie  proceedings  as  Ocnoral 
Counsel's  Exhibits  No.  1-A,  No.  1-C  and  No.  1-E,  respec- 
tively. Each  charge  states  that  the  Union  is  an  affiliate 
or  constituent  unit  of  a  national  or  international  labor 
organization.  Congress  of  Industrial  Organizations  (R. 
429,  432,  438). ^f^ 

Each  charge  is  sworn  to  by  an  International  Represen- 
tative of  the  Union. 

The  Board  concedes  that  '*the  officers  of  the  Congress 
of  Industrial  Organizations  for  the  first  time  filed  ^^dth 
the  Board  the  non-Communist  affidavits  described  in  Sec- 
tion 9(h),  on  December  19,  1949,  which  date  is  subsequent 
to  the  issuance  of  the  complaint  in  this  case''  (R.  4537). 

The  Company,  by  written  motion,  moved  the  Board  for 
an  order  dismissing  the  complaint  upon  the  grounds  that 
it  was  issued  contrary  to  said  section  9(h)  of  the  Labor 
Management  Relations  Act  under  the  above  stated  facts 
(R.  119-120).  The  Board  denied  the  motion  (R.  212)  be- 
cause   "Congress    did    not    intend    that    complying   labor 


'•''The  original  charge  and  the  first  amended  charge  were  filed  by 
Oil  Workers  International  Union,  Loc<'il  561,  CIO,  and  each  con- 
tains the  following  (K.  42!),  432)  : 

''7.     (Full  name  ol"  national  or  international  labor  organi- 
zation of  which  it  is  an  affiliate  or  constituent  unit :) 
Congress  of  Industrial  Organizations." 
The  second  amended  charge  was  filed  by  Oil  Workers  International 
Union,  CIO,  and  contains  the  following  (R.  4S^)  : 

"5.     Full  name  of  national  or  international  labor  organiza- 
tion of  which  it  is  an  affiliate  or  constituent  unit   (to  be  filleil 
in  when  charge  is  filed  by  a  labor  organization)  : 
Congn^ss  of  Industrial  Organizat  ions. 
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^organizations    affiliated    with    parent    organizations    such 

s  the  American  Federation  of  Labor  and  The  Congress 

of  Industrial  Organizations  should  be  denied  the  processes 

I  ^of  the  Board  because  of  the  failure  of  such  parent  feder- 

lations  to  comply  with  section  9  of  the  Act."^® 

We  submit,  in  the  words  of  the  United  States  Supreme 
Court,  that  ^*To  sustain  the  Board  ^s  contention  would  be 
"to  permit  the  Board  under  the  guise  of  administration 
to  put  limitations  in  the  statute  not  placed  there  by  Con- 
gress. "^" 

In  National  Labor  Relations  Bd.  v.  Postex  Cotton  Mills 
?  (5  Cir.  1950)  181  F.2d  919,  the  Court  held  invalid  and 
i  set  aside  a  Board  order  predicated  upon  a  complaint  is- 
sued pursuant  to  a  charge  filed  by  Textile  Workers  Union 
of  America,  CIO,  like  the  union  here,  affiliated  with  the 
Congress  of  Industrial  Organizations,  because  the  CIO, 
as  here,  was  not  in  compliance  with  section  9(h)  of  the 
Act. 

The  Postex  decision  was  followed  by  the  Fourth  Circuit 
in  National  Labor  Relations  Bd.  v.  Highland  Park  Mfg. 
Co.  (4  Cir.  1950)  184  F.2d  98.  The  Court  points  out  (p. 
101)  that  there  is  '*no  occasion  to  emasculate  the  statute 
by  resorting  to  forced  rules  of  interpretation  when  its 
language  is  perfectly  clear  and  gives  unqualified  support 
to  the  purpose  which  Congress  had  in  mind,''  and  the 
Board's  order  is  set  aside. 

"     The  Suproino  C'ourt  granted  certiorari  in  the  Highland 
Park  case  on  February  26,  1951,  95  L.Ed.  405. 


i«26  LRRM  1117.  1170. 

^-^ Colgate  Co.  v.  Labor  Board  (1949)  338  U.S.  355,  363. 
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Here  there  is  no  question  of  fact.  The  Board  estab- 
lished by  its  own  exhibits  in  evidence  that  the  Congress 
of  Industrial  Organizations  is  the  '^national  or  interna- 
tional labor  organization  of  which  [the  Oil  Workers  In- 
ternational Union,  CIO]  is  an  affiliate  or  constituent  unit" 
and  that  the  Board  issued  its  complaint  pursuant  to  a 
charge  made  by  the  Oil  Workers  International  Union, 
CIO,  almost  nine  months  before  the  Congress  of  Indus- 
trial Organizations  complied  with  section  9(h). 

We  respectfully  submit  that  the  plain  language  of  the 
statute  requires  that  the  Board  order  in  this  case  be  set 
aside  as  invalid. 
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SECOND:  THE  BOARD  HAS  NOT  PROVED  A  CASE  FOR  AN 
ORDER  OF  REINSTATEMENT.  NO  SUCH  ORDER  LIES  UN- 
LESS THE  EMPLOYER  HAS  COMMITTED  AN  UNFAIR  LABOR 
PRACTICE.  AN  UNFAIR  LABOR  PRACTICE  CANNOT  BE  AS- 
SUMED; IT  MUST  BE  PROVED.  PARTICULARLY  IN  THIS 
CASE,  THERE  IS  NO  ROOM  EVEN  TO  ASSUME  THAT,  WHEN 
THE  COMPANY  REFUSED  RE-EMPLOYMENT  TO  SIXTY- 
TWO  OUT  OF  SEVERAL  THOUSAND  STRIKING  EMPLOYEES 
AFTER  TWO  MONTHS  OF  VIOLENCE,  DISORDER,  LAW- 
BREAKING  AND  CONTEMPT  OF  INJUNCTION  BY  HUN- 
DREDS OF  THE  STRIKERS,  IT  DISCHARGED  ANY  OF  THEM 
MERELY  FOR  STRIKING.  IN  AN  ECONOMIC  STRIKE  CASE 
THE  BOARD  STILL  HAS  THE  BURDEN  OF  PROOF  OF  AN 
UNFAIR  LABOR  PRACTICE,  AND  IT  ERRED  IN  HOLDING 
(A)  THAT  THE  COMPANY  HAD  THE  BURDEN  OF  PROVING 
MISCONDUCT  AS  AN  AFFIRMATIVE  DEFENSE  AND  (B) 
THAT  REINSTATEMENT  DEPENDS  UPON  WHETHER  THE 
MISCONDUCT  IS  "SUFFICIENTLY  SERIOUS." 

1.      THERE  IS  NO  EVIDENCE  TO  SUPPORT  FINDINGS  AGAINST  THE 
I       COMPANY.  AND  THE  REQUIREMENT  OF  PROOF  IS  NOT  MET  BY 
r        A  MERE   ASSUMPTION   THAT   DISCHARGED  ECONOMIC   STRIK- 
ERS   WERE    DISCHARGED    FOR    STRIKING    OR    FOR    LAWFUL 
STRIKE  ACTIVITY. 

Under  section  10(c)  of  the  Act,  (29  USCA  sec.  160(c)), 
a  condition  to  the  Board's  authority  to  order  reinstate- 
ment is  proof  by  a  preponderance  of  the  evidence  that 
the  employer  is  guilty  of  an  unfair  labor  practice. 

The  case  made  against  the  Company  by  the  Board  con- 
sisted solely  in  establishing  the  fact  that  in  November, 
1948,  the  Company  discharged  62  of  several  thousand 
strikers.  We  submit  that  this  lone  fact,  on  the  whole 
record,  is  insufficient  to  support  the  conclusion  that  in 
discharging  43  of  the  62  discharged  strikers  the  Company 
committed  an  unfair  labor  practice  under  either  section 
8(a)(1)  or  section  8(a)(3)  of  the  Act. 
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We  realize  that  we  invite  skepticism  in  making  so  sum- 
mary a  statement  of  the  Board's  case  when  the  Court 
has  before  it  a  record  containing  more  than  four  thousand 
pages  of  testimony.  That,  nevertheless,  is  the  whole  case 
against  the  Company.  In  reliance  upon  the  brief  testi- 
mony of  a  single  witness^^  the  General  Counsel  rested. 
The  Company  moved  to  dismiss.^®  The  motion  was  de- 
nied.^*^  The  balance  of  the  record  of  over  4,000  pages  con- 
sists of  the  evidence  of  a  month-long  campaign  of  vio- 
lence, vandalism,  and  intimidation,  which  terrorized  a 
whole  community,  and  the  evidence  of  the  complainants* 
connection  therewith  upon  which  the  Company  based  its 
decision  to  discharge  the  complainants. 

(a)  There  is  no  evidence  to  support  a  finding  that  the  Companj 
committed  an  unfair  labor  practice. 

One  hundred  and  forty-four  witnesses  testified.  All  but 
two  of  the  56  complainants  testified.  The  Union  president 
testified.  The  Union  secretary  testified.  Yet  there  is  no- 
where in  4,000  pages  of  testimony  and  in  over  90  exhibits 
any  of  the  criteria  to  which  the  Board  and  the  courts 
ordinarilv  look  in  cases  of  this  kind  to  find  indications 


i^K.  4r>l-47S:  Bel'oiv  ri^stin?.  the  Cieneral  founscl  callod  one  other 
witness,  the  coinjilainant  (Joorfjo  S.  Davis.  Davis  admitted  tellinjr 
the  Company's  Assistant  (Jencral  Manaj^cr  that  if  he  crossed  the 
picket  line  "You  are  liable  to  have  a  rock  between  your  eyes  and 
break  your  ^'lasses"  (R.  514).  As  to  Davis  the  complaint  was  dis- 
missed (R.  563). 

leR.  540-552. 

2^R.  563. 
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;  that  the  law  has  been  violated.^^    There  is  not  a  scintilla 
'  of  evidence : 

(1)  that   the   Company's  management  was  hostile  to 
'  the  Union  ; 

(2)  that  any  representative  of  the  Company  ever 
threatened  any  person  because  of  his  Union  membership 
or  activities; 

(.3)     that   the   Company  sought  to  avoid  dealing  with 
,  the  Union  or  any  of  its  officials; 

(4)  that  the  Company  failed  at  any  time  to  bargain 
or  deal  fairly  and  openly  with  the  Union; 

(5)  that  before  the  strike  or  during  the  strike  or  at 
any  time,  the  Company  attempted  to  interfere  with,  re- 
strain or  coerce  any  of  its  employees  in  the  exercise  of 
their  rights  of  self -organization ; 

(G)  that  any  of  the  43  complainants  ordered  reinstated 
were  particularly  active  or  that  many  of  them  were  at  all 
active  in  Union  organization  or  other  lawful  Union  ac- 
tivities ; 


2»Cf.: 

Natuytial  Labor  Relations  Board  v.  Cities  Service  OH  Co. 

(2Cir.  1942)  129F.2d933; 
National  Labor  Rel.  Board  v.  IdaJio  Refining  Co.  (9  Cir. 

1944)  143  F.2d  246,  248; 
National  Labor  Rel.  Bd.  v.  Laister-Kauffjnann  A.  Corp.  (8 

Cir.  1944)  144  F.2d  9,  14; 
National  Labor  Relations  Board  v.  Reeves  Rubber  Co    (9 

Cir.  1946)  153  F.2d  340,  341; 
National  Labor  Relatione  Board  v.  Wi7iter  (10  Cir  1946) 
154  F.2d  719. 
See:    Third    Annual    Report   of   the    National    Labor    Relations 
Board,  pp.  81-88. 
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(7)  that  the  Company  had  any  reason  to  believe  any 
of  the  43  persons  were  particularly  active  in  Union  or- 
ganization or  other  lawful  Union  activities; 

(8)  that  as  to  many  of  the  43  i)ersons  the  Company 
had  any  way  of  knowing  whether  they  did  or  did  not  be- 
long to  the  Union;  or 

(9)  that  the  discharge  of  these  43  persons  could,  or 
that  the  Company  had  any  reason  to  believe  the  discharge 
would,  interfere  with  the  self -organization  of  the  Com 
pany's  employees. 

There  is  no  showing  of  a  pattern  in  the  selection  of  the 
complainants  to  indicate  any  connection  between  their  al- 
leged Union  membership  and  their  discharge  or  between 
the  act  of  striking  and  the  discharges.  There  is  to  be 
found  no  material  distinction  between  the  62  persons  dis- 
charged and  3,600  other  employees  except  in  one  particu- 
lar— their  participation  in  the  campaign  of  intimidation 
and  terrorism  that  coincided  with  the  strike. 

If  in  fact  there  was  a  violation  of  the  law,  we  submil 
there  would  be  some  indication  of  it  in  all  this  evidence 
and  the  Board  would  not  have  had  to  base  its  case  oi 
pure  assumption. 

It  has  been  pointed  out  that,  together  with  other  cir- 
cumstances, the  failure  of  an  employer  to  go  forward 
with  evidence  of  his  reasons  for  discharge,  may  give  rise 
to  an  inference  of  an  improper  or  unlawful  motive,  in  this 
case,  the  Company  did  go  forward,  thougli  the  evidence 
olTered  by  the  General  Counsel  was  manifestly  insuth- 
cient  to  make  out  a  prima  facie  case,  and,  we  submit,  the 
Company's  motion  to  dismiss  when  the  Oeneral  Counsel 
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J  rested  was  erroneously  denied.  The  Company  presented 

^  substantial  undisputed  evidence  of  the  lawful  and  valid 

reasons  and  motivating  considerations  for  the  discharges. 

1  The  Board,  of  course,  has  the  burden  of  proving  the 
'  charges  against  the  Company.'-^  The  courts  have  held  that 
*'The  Company  does  not  have  to  prove  non-discrimina- 
tion because  of  union  activities.  The  Board  must  prove 
discrimination  because  thereof^'  (Interlake  Iron  Corp,  v. 
National  Labor  Relations  Board  (7  Cir.  1942)  131  F.2d 
129,  134;  Peoples  Motor  Express  v.  National  Labor  Rela- 
tions Board  (4  Cir.  1948)  165  F.2d  903,  907). 

In  this  case  the  Board  recognizes  that  it  has  the  burden 
of  proof  but  says  (R.  224) : 

'^We  hold  that  this  requirement  is  met,  as  it  is 
here  upon  a  showing  that  the  Respondent  [Company] 
discharged  the  workers  because  of  their  strike 
activity." 

,  An  unfair  labor  practice  is  established  and  the  require- 
ment of  proof  is  met  only  by  a  showing  that  the  strikers 
were  discharged  for  lawful  strike  activities,  i.e.,  concerted 
activity  protected  by  section  7  of  the  Act. 

The  Board  statement  that  it  met  the  requirement  of 
proof  is  not  true,  first,  because  the  only  evidence  is  that 
the  persons  discharged  were  economic  strikers  and  this 
alone  is  insufficient  to  show  that  they  were  discharged 
for  striking  or  for  lawful  strike  activity  and,  second,  be- 
cause the  '\showing"  referred  to  is  an  assmnption  wholly 


22" The  Board's  attorney  has  the  burden  of  proof  of  violations  of 
section  8  of  the  National  Labor  Relations  Act  •  •  •"  (NLRB  Rules 
and  Regulations,  Scries  5,  Statements  of  Procedure,  sec.  202.10). 
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untenable  in  view  ol'  tlio  undisputed  background  of  vio- 
lence and  disorder. 


(b)  Proof  that  the  persons  discharged  were  economic  striken 
does  not  constitute  a  showing  that  they  were  discharged  for 
striking  or  for  lawful  strike  activity. 

As  applied  to  this  case,  in  the  complete  absence  of  any 
other  showing,  the  rule  stated  by  the  Board  is  that  a 
mere  showing  that  the  persons  discharged  were  strikers 
meets  the  burden  of  i)roof  and  satisfies  the  statutoi  y  re- 
quirements of  preponderance  of  the  evidence  and  sub4 
stantial  evidence  on  the  whole  record.  The  Board's  theorj 
is  that  because  the  discharged  employee  i)articipated  in 
a  strike  it  will  be  assumed,  without  further  evidence,  that 
the  employer  discharged  him  for  the  lawful  act  of  striking, 

That  theory  was  rejected  by  this  Court  in  Xationoi 
Labor  Relations  Board  v.  Citizen-News  Co,  (9  Cir.  1943) 
134  F.2d  970.  The  Court  said  (p.  974) : 

'*The  fact  that  a  discharged  employee  may  be  en- 
gaged in  labor  union  activities  at  the  time  of  hia 
discharge,  taken  alone,  is  no  evidence  at  all  of 
discharge  as  the  result  of  sucli  activities.  There  nmsi 
be  more  than  this  to  constitute  substantial  evidence. 

The  Citizen-News  case  was  quoted  and  followed  by 
the  Eighth  Circuit  in  National  Labor  Ixrlations  BcL  y, 
Montgomery  Ward  cO  Co,  (8  Cir.  1946)  157  F.2d  48(i,  493, 
and  by  the  Fourth  Circuit  in  Peoples  Motor  Express  i\ 
National  Labor  Relations  Bd.  (4  Cir.  1948)  1G5  F.2d  903, 
907.  In  the  Montgomery  Ward  case  the  Court  held  (p. 
493): 
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'*The  union  activities  of  Skinner  are  not  sufficient  in 
themselves  to  support  an  inference  that  they  were 
the  cause  of  his  discharge/' 

The  law  regarding  the  employer's  right  to  discharge 
is  well  settled.  The  **mere  discharge  of  an  employee  is 
not  an  unfair  labor  practice''  (Joanna  Cotton  Mills  Co.  v. 
National  Labor  Relations  Bd.  (4  Cir.  1949)  176  F.2d 
749,  754).  The  National  Labor  Relations  Act  **does  not 
interfere  with  the  normal  exercise  of  the  right  of  the  em- 
ployer to  select  its  employees  or  to  discharge  them"  (La- 
bor Board  v.  Jones  S  Laughlin  (1937)  301  U.S.  1,  45).  As 
this  court  has  held,  the  Act  '*did  not  deprive  the  em- 
ployer of  the  right  to  select  or  dismiss  his  employees  for 
any  cause  except  where  the  employee  was  actually  dis- 
criminated against  because  of  his  union  activities  or  af- 
filiation" (National  Labor  Relations  Bd.  v.  Union  Fa- 
cifii'  Stages  (9  Cir.  1938)  99  F.2d  153,  177).  Membership 
in  a  union  is  not  a  guarantee  against  discharge,-''  and  ' '  the 
employee  may  be  discharged  for  a  good  reason,  a  poor 
reason,  or  no  reason  at  all,  so  long  as  the  terms  of  the 
statute  are  not  violated"  (National  Labor  Relations 
Board  V.  Condenser  Cory.  (3  Cir.  1942)  128  F.2d  67,  75). 

See  also: 

Associated  Press  v.  Labor  Board  (1937)  301  U.S. 
103; 


^^Natioiial  Labor  Relations  Board  v.  Riverside  Mfy.  Co.  (5  Cir. 

1941)  119  F.2d302,  307; 
National  Labor  Relations  Board  v.  Mylan-Sparta  Co.  (6  Cir. 

1948  j  166F.2d485,  490; 
National  Labor  Relations  Board  v.  Fulton  Bag  aiui  ('otton 

MUU  (5  Cir.  1949)  175  F.2d  675,  677. 
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Martel  Mills  Corp.  v.  National  Labor  Relation.^  Ed. 

(4  Cir.  1940)  114  F.2d  624,  633; 
Pittsburg  S.   S.  Co.   v.   National  Labor  Relations 

Bd.  (6  Cir.  1950)   180  F.2d  731;  affirmed  19  LAV 

4136. 

Participants  in  an  economic  strike  as  the  complainants 
here  were,  are  no  more  immune  from  discharge  for  mis 
conduct  than  is  a  working  employee. 

As  stated  in  Hamilton  v.  National  Labor  Relation.^ 
Board  (6  Cir.  1947)  160  F.2d  465  at  p.  469:  ''If  an  em- 
ployee engages  in  such  conduct  as  would  justify  an  em- 
ployer in  discharging  him  if  a  strike  was  not  in  effect, 
there  is  nothing  in  the  Act  to  prevent  such  a  discharge.*' 

In  Labor  Board  v.  Mackay  Co.  (1938)  304  U.S.  333,  the 
Court  held  that  economic  strikers  retain  the  status  of  em- 
ployees. The  Court  also  held  that  (p.  345)  **it  does  not 
follow  that  an  employer,  guilty  of  no  act  denounced  by 
the  statute,  has  lost  the  right  to  protect  and  continue  his 
business  by  supplying  places  left  vacant  by  strikers.'' 
The  Court  thus  made  it  clear  that  an  economic  striker 
like  a  working  emploj^ee  was  not  inmmne  from  rci)lace- 
ment,  provided  only  that  he  was  not  discriminated  against 
in  violation  of  the  statute. 

In  Wilson  dt  Co.  v.  National  Labor  Relations  Board  (7 

Cir.  1941)   120  F.2d  913,  the  Court  considered  the  right 

of   an   employer   to   discharge    participants    in    a    strike, 

which,  like  the  strike  here,  '*was  called  without  any  fault 

on  the  part  of  the  petitioner."  The  Court  said  (p.  923): 

"The  sole  duty  resting  upon  petitioner  at  that  time 

was  to  refrain  from  discriminating  against  them  [the 

economic  strikers]  because  of  their  Union  activities  or 
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their  participation  in  the  strike,  and  this  duty  was 
upon  the  assumption  that  the  strike  was  conducted 
in  a  lawful  maimer." 

See  also: 

National  Labor  Relations  Board  v.  Ohio  Calcium 
Co.  (6  Cir.  1943)  133  F.2d  721,  728; 

National  Labor  Relations  Board  v.  Draper  Cor- 
poration (4  Cir.  1944)   145  F.2d  199; 

National  Labor  Relations  Board  v,  Indiana  Desk 
Co.  (7  Cir.  1945)  149  F.2d  987; 

National  Labor  ReL  Bd.  v.  Perfect  Circle  Co, 
(7  Cir.  1947)  162  F.2d  566; 

National  Labor  ReL  Bd,  v,  Wytheville  Knitting 
Mills,  Inc,  (3  Cir.  1949)  175  F.2d  238. 

Thus,  the  mere  showing,  relied  upon  by  the  Board,  that 
the  persons  discharged  were  economic  strikers  is  wholly 
insufficient  to  support  a  finding  that  the  discharges  vio- 
lated the  Act.  The  Board  had  the  burden  of  proving  dis- 
charge for  lawful  strike  activities  at  the  beginning  of 
these  proceedings  and  the  burden  of  proving  that  fact  by 
"substantial  evidence  on  the  record  considered  as  a 
whole"  remain  with  it  throughout  the  proceedings.  That 
burden  never  shifted.  (See:  Commercial  Corp,  v,  N,  Y, 
Barge  Corp.  (1941)  314  U.S.  104,  110.)  This  requirement 
the  Board  never  met. 

(c)  The  "showing"  relied  upon  by  the  Board  is  an  untenable 
assumption  under  the  facts  of  this  case. 

The  evidence  shows  that  the  decision  to  discharge  the 
complainants  was  made  against  a  background  of  sabo- 
tage   to    the   Company    plant,    physical    assaults    on    em- 
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ployees,  repeated  damap^e  to  property  and  the  terroriJ 
ing  of  an  entire  community.  This  makes  an  assum])tioi| 
of  discharge   for  lawful   strike  activity    impossible.  j 

If  an  inference  is  to  be  drawn  from  the  back^rounq 
of  the  discharges  the  facts  cannot  be  ignored,  as  thi 
Board  has  done  here.  The  Board  erred  in  excluding  mucl 
of  the  evidence  on  the  over-all  pattern  of  lawlessness  am 
its  effect  on  the  whole  community.  (See:  R.  4371,  4151 
4166,  4185-4191.)  The  Company's  general  manager  hac 
testified  that  the  ** general  atmosphere  of  terror  arounc 
the  refinery  and  around  the  homes'*  was  taken  into  con< 
sideration  in  deciding  to  discharge  the  complainants  (R 
4386).  One  witness  had  testified  **  everyone  in  the  citj 
was  terrorized"  (R.  4204).  In  corroboration  of  this,  tc 
show  public  knowledge,  interest  and  concern,  the  Cora- 
pany  offered  in  evidence  Respondent's  Exhibit  No.  9^ 
consisting  of  parts  of  the  front  pages  of  sixteen  news- 
papers published  between  September  13,  1948,  and  Octobei 
26,  1948,  as  follows : 
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The  newspapers  shown  in  Respondent's  Exhibit  No.  92 
were  circulated  generally  in  the  community  in  which  the 
Company's  refinery  is  located  (R.  4370-4371).  The  exhibit 
was  offered  not  as  proof  of  the  facts  therein  reported  but 
to  show  the  effect  on  the  community,  the  workers  in  the 
refinery  and  their  families  of  the  unlawful  acts  estab- 
lished by  evidence  already  in  the  record  (R.  4371).  Upon 
identification  of  the  papers  constituting  the  exhibit  and 
the  offer  in  evidence,  the  following  objection  was  made 
(R.  4371): 

'* Trial  Examiner  Myers:  Any  objection  to  that 
exhibit  going  in  evidence? 

Mr.  Law:    Yes,  indeed. 

Trial  Examiner  Myers:  I  \vill  sustain  the  objec- 
tion.'' 

We  submit  that  the  ruling  was  clearly  erroneous. 

In  spite  of  the  Board's  refusal  to  admit  such  back- 
ground evidence,  the  record  sufficiently  shows  the  general 
lawlessness  which  preceded  these  discharges  to  destroy 
any  possible  basis  for  assuming  the  discharges  were  for 
lawful  activities. 

In  many  of  the  incidents  here  there  was  no  showing  of 
any  activities  which  the  complainants  would  concede  were 
strike  activities  having  any  connection  with  the  dis- 
charges. Under  the  *^ Third"  point  of  our  argument  we 
review  the  particular  incidents  with  which  the  various 
complainants  were  connected.  For  example,  the  Company 
discharged  nine  of  the  complainants  as  the  result  of  a 
j)redawn  assault  on  workers  attempting  to  come  to  work 
over  a  back  road,^*  and  discharged  another  group  because 


2*See  "Yacht  Harbor  assault  on  October  12th,"  infra  p.  74. 
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of  an  ambnsh  after  iiiidnip:ht.2'^  All  of  the  complainant 
involved  testified.  In  each  case  they,  as  well  as  the  Genera 
Counsel,  realized  that  they  could  make  no  claim  that  these 
gatherings  under  cover  of  dark  at  these  remote  places 
constituted  any  phase  of  lawful  protected  activity.  It  wa^ 
obvious  that  the  circumstances  were  such  that  no  lawful 
strike  activity  was  conceivable. 

In  these  instances,  as  with  other  incidents  in  the  record, 
there  is  no  evidence  of  any  kind  that  any  complainant 
was  discharged  for  other  than  his  evident  connection  withi 
the  assault,  or  ambush,  as  the  case  may  be.  There  is  no 
evidence  of  any  kind  that  the  Company  was  concerned 
in  any  way  in  reaching  its  decision  to  discharge  wth 
whether  the  assailants  w^re  strikers,  nonstrikers,  or  mere 
hoodlums  using  the  strike  atmosphere  as  cover  for  vicious 
sky-larking,  which  in  fact  the  circumstances  seemed  to  in- 
dicate. This  does  not  constitute  a  showing  that  the  Com- 
pany discharged  the  strikers  for  lawful  strike  activities. 
Only  by  accepting  the  Company's  evidence  that  the  pur- 
pose of  the  predawn  renedezvous,  the  ambush,  and  the 
midnight  patrols  was  to  intimidate  and  assault  employees 
going  to  work,  can  there  be  any  findings  that  those  com< 
plainants  were  discharged  for  acts  connected  with  the 
strike.  Whether  the  discharge  of  the  complainants  foi 
their  part,  whatever  it  was,  in  the  assault  and  the  am- 
bush was  just  or  unjust,  fair  or  unfair,  there  is  no  show- 
ing on  which  to  base  a  finding  that  the  Company  dis 
charged  anyone  for  lawful  strike  activity. 


'-'^See  "Ambush  on  Winehaven  Road  on  October  2501,"  infra  p. 

84. 
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We  submit  that  the  ** showing*'  upon  which  the  Board 
relies  to  shift  the  burden  of  proof  is  pure  assumption. 
We  further  submit  that  under  no  theory  can  such  an 
assumption  satisfy  the  requirement  of  proof  by  ^'the  pre- 
ponderance of  the  testimony''  or  '* substantial  evidence 
on  the  record  considered  as  a  whole."  Finally  we  submit 
that  with  any  consideration  at  all  of  the  voluminous  evi- 
dence of  violence  and  disorder  the  assumption  becomes 
wholly  untenable. 


2.  THE  BOARD  BREED  IN  HOLDING  THAT  THE  MISCONDUCT  OF 
ECONOMIC  STRIKERS  IS  AN  AEFIRMATIVE  DEFENSE  AND  RE- 
INSTATEMENT DEPENDS  ON  WHETHER  THE  MISCONDUCT 
WAS  "SUFFICIENTLY  SERIOUS." 

In  support  of  the  Company's  right  of  discharge  we 
have  pointed  out  that  the  strikers  involved  were  economic 
strikers,  and  there  is  a  complete  lack  of  evidence  of  any 
hostility  to  the  Union.  The  cases  we  have  cited  apply  to 
this  situation.  The  fundamental  error  of  the  Board  has 
been  in  applying  to  this  case  principles  of  law  applicable 
only  to  unfair  labor  practice  strikers  discharged  in  fur- 
therance of  the  unfair  labor  practice  and  to  admittedly 
discriminatory  discharges  where  the  employer  seeks  to 
avoid  on  special  grounds  the  application  of  the  normal 
remedy  oi'  reinstatement.  In  those  situations  reinstate- 
ment is  predicated  on  a  proved  unfair  labor  practice. 

The  Board  says  in  its  decision  (R.  224)  ''As  we  have 
noted,  misconduct  is  an  affirmative  defense.  Section  10(c) 
Lof  the  Act]  does  not  operate  to  overturn  the  well-estab- 
lished principle  of  law  that  the  burden  of  establishing 
an  affirmative  defense   is   on   the  party  alleging  it." 
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What  the  Board  is  relying  upon  is  a  principle  which 
is  set  out  in  its  o\\ti  Third  Annual  Report,  published  in 
1939.  At  page  211  of  the  report  it  is  stated: 

*^In  several  eases  involvinff  discriminatory  dis- 
charges, or  strikes  caused  or  prolonged  by  unfair 
labor  practices,  the  contention  has  been  advanced 
that  because  of  violent  or  unlawful  conduct  on  the 
part  of  the  employees  involved  the  Board  ought  not 
to  require  their  reinstatement  *  *  *.  in  cases  of 
serious  offenses,  it  has  withheld  orders  for  the  rein- 
statement of  the  guilty  individuals.  But  where  the 
misconduct  is  not  grave  *  *  *  the  Board  has  usually 
required  reinstatement. ' ' 

That  principle  does  not  apply  to  this  case  where  the 
primary  issue  is  whether  or  not  the  employer  has  com- 
mitted an  unfair  labor  practice. 

(a)  The  Board  misconceives  the  issue  to  be  decided. 

Primarily  there  are  two  questions  submitted  for  de- 
cision in  cases  such  as  this:  (1)  Has  the  employer  com- 
mitted an  unfair  labor  practice  which  entitles  the  em- 
ployee to  the  remedy  of  reinstatement?  and  (2)  Will  the 
granting  of  the  remedy  effectuate  the  policies  of  the  Act 
or  has  the  employee  so  conducted  himself  as  to  forfeit  his 
right  to  reinstatement? 

This  court  as  early  as  1938  correctly  t^tated  the  rule  in 

National  Labor  Relations  Bd.  v,  Carlisle  Lumber  Co,  99 

F.2d  533,  cert.  den.  306  U.S.  ^'^^^  when  it  said  (p.  537): 

*'A  condition  of  reinstatement  is  that  the  employer 

must  have  been  guilty  of  an   unfair  labor  practice. 

•  •  •  Another  condition  is  that  the  affirmative  action 

must  be  such   as   will  effectuate   the   policies   of  the 

act'' 


In  this  case  the  Board  has  passed  over  the  first  question 
with  an  assumption,  and  its  findings  deal  solely  with  the 
second  question. 

The  Board's  misconception  of  the  issue  to  be  determined 
is  revealed  at  the  outset  of  the  Intermediate  Report.  In 
the  statement  of  the  background  of  the  controversy  there 
)  is  a  finding  that  shortly  before  the  discharges  the  Com- 
>  pany  told  the  Union  that  the  Company  ''would  agree  to 
^  immediately  reinstate  all  the  strikers  who,  in  its  opinion, 
'  had  not  engaged  in  any  acts  or  conduct  during  the  strike 
^^  which  woxdd  deprive  them  of  their  statutory  right  to  re- 
instatement''  (R.  243,  emphasis  added).  In  the  absence 
of  an  unfair  labor  practice  there  is  no  such  statutory 
right. 

There  is  no  evidence  that  the  Company's  spokesman 
made  the  statement  referred  to.  The  purported  finding  is 
based  upon  the  testimony  of  the  Union  secretary,  that  the 
Company's  representatives  told  the  Union  that  ''they  felt 
that  there  were  certain  things  that  had  happened  which, 
in  their  mind,  made  it  necessary  for  them  not  to  rehire 
certain  people"  (R.  469)  and  *'that  they  would  take  prac- 
tically everyone  back  to  work  except  for  those  people 
who  they  felt  had  engaged  in  certain  activities  which 
they  didn't  consider  were  good  for  an  employee  of  the 
Company  to  engage  in"  (R.  472). 

^  According  to  the  evidence  the  Company's  spokesman 
told  the  Union  that  the  Comimny  expected  to  reinstate 
all  strikers  except  a  few  who  would  be  denied  reinstate- 
ment, not  because  they  belonged  to  the  Union  nor  because 
they  went  out  on  strike,  but  because  they  did  things  the 
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Company  felt  no  employee  should  do.  This  was  the  Corn 
pany's  right  under  the  law.  The  Company  did  not  telj 
the  Union,  and  there  is  no  evidence  that  the  Company 
told  the  Union  that  it  would  reinstate  all  the  strikers 
except  those  who  had  committed  acts  ** which  would  de- 
prive them  of  their  statutory  right  of  reinstatement."  The 
Company  had  no  sucli  obligation  under  the  law  to  the 
complainants  as  economic  strikers  and  made  no  such 
agreement  with  the  Union. 

The  distinction  between  the  transcribed  testimony  and 
the  Board's  version  of  this  incident  is  the  key  to  the 
Board  \s  treatment  of  the  evidence  in  its  findings.  The 
Board  has  assumed  that  the  strikers  here  involved  have 
a  statutory  right  of  reinstatement  unless  deprived  of  that 
right  by  conduct  which  no  longer  fits  them  for  employ- 
ment. Unfair  labor  practice  strikers  may  have  such  a 
right.  But  these  complainants  were  admittedly  economic 
strikers.  As  this  court  said  in  the  Carlisle  case:  '*A  con- 
dition of  reinstatement  is  that  the  employer  nmst  have  been 
guilty  of  an  unfair  labor  j)ractice.''  The  Board  assumed 
that  the  Company  was  guilty  at  the  outset  of  the  case 
without  reference  to  the  facts  proved. 

This  is  not  a  case  where  the  employer,  admittedly  hav 
ing  committed  an  unfair  labor  practice,  seeks  to  defeat  th 
employee's  normal  remedy  of  reinstatement.  The  (juestioi 
to  be  decided  before  any  question  regarding  remedy  coulc 
arise  is  whether  the  Board's  General  Counsel  has  provec 
by  a  preponderance  of  the  evidenec  that  the  complain 
ants  were  discharged  not  for  misconduct  but  for  lawf 
strike  activity. 
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In  support  of  the  proposition  that  the  misconduct  of 
/  complainants   in   this  case    is  an   afifirmative   defense   on 
■  which  the  Company  has  the  burden  of  proof  and  that  re- 
instatement depends  upon  the  seriousness  of  the  miscon- 
duct the   Board   relies   on   its   1944  opinion   in   the  Mid- 
:  Continent  Petroleum,  Corporation  case  (54  NLRB  912).^® 
1  The  Mid-Continent  decision,  although  concerned  with  eco- 
'  nomic  strikers,  purports  to  follow  Labor  Board  v.  Fan- 
steel  Corp.  (1939)  306  U.S.  240,  dealing  with  unfair  labor 
,  practice  strikers.   The  Board  later  justified  this  by  noting 
,  that   the   Mid-Continent  decision  was  predicated  on   the 
,  fact  that  ' '  the  employer  in  effect  conceded  that  certain 
,  strikers  were  being  penalized  for  their  strike  activities. ''-^^ 
There  is   no   such  concession   in   this  case    (R.  459-460). 


'^^R.  222. 
'      ^'NatioiwI  Grinding  Wheel  Company,  Inc.  (1948)  75  NLRB  905, 
:  908. 

The  Mid-Continent  case,  according  to  the  dissenting  opinion  in 

the  National  Grinding  Wheel  Company  case,  states  a  *' decisional 

I  policy ' '  underlying  which  ' '  was  the  almost  conclusive  presumption 

,  predicated  upon  the  accumulated  experience  of  this  Board"  (R. 

''  538). 

With  the  express  purpose  of  avoiding  decisions  based  upon  such 
''expert"  inferences.  Congress  provided  in  section  10(c)   of  the 
Labor  Manaj>emcnt  Relations  Act  of  1947  that  the  Board  should 
base  its  decisions  ''upon  the  preponderance  of  the  testimony."   In 
the  Conference  Report  on  the  Act  (U.S.C.  Cong.  Serv.,  80th  Cong., 
1st  Sess.,  1047),  referrinjr  to  section  10(c),  it  is  stated  (p.  1160)  : 
''The  conference  agreement  provides  that  the  Board  shall 
act  only  on  the  'preponderance'  of  the  testimony — that  is  to 
say,  on  the  weight  of  tho  credible  evidence.   Making  the  'pre- 
ponderance' test  a  statutory  requirement  will,  it  is  believed, 
have  important  effects.    For  example,  evidence  could  not  he 
considered  a,s  meeting  the  'preponderance^  test  merely  by  the 
drawing  of  Uxperf  inferences  therefrom,  where  it  would  not 
meet  that  test  otherwise"  (emphasis  added). 
And  (p.  1162)  : 

"The  language  [of  the  Act]  •  •  •  precludes  the  substitution 
ft        of  expertness  for  evidence  in  making  decisions." 
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Further,  it  should  h<»  noted  that  the  so-called  statement 
of  principle  in  the  Mid-Continent  case  was  mere  dictum, 
as  there  was  no  order  of  reinstatement  and  the  complaint 
was  dismissed. 

(b)  The  cases  rehed  upon  by  the  Board  involve  unfair  labor  prao- 1 
tice  strikers  discharged  in  furtherance  of  the  unfair  labor 
practice. 

Labor  Board  v,  Fansteel  Corp.  (1939)  306  U.S.  240 
the  leading  case  on  the  refusal  to  reinstate  strikers  even 
though  they  have  been  victims  of  an  employer's  unfair 
labor  practice.  In  that  case  the  Board  had  found  that 
employer  had  openly  refused  to  bargain  and  had  * 
gaged  in  a  consistent  program,  developed  along  varied 
lines,  of  both  open  and  underhanded  attack  upon  the  ef- 
forts of  its  employees  to  exercise  their  right  to  self-or- 
ganization. "=^**  Upon  this  ground  the  Board  ordered  the 
employer  to  reinstate  with  back  pay  all  strikers.  The 
Supreme  Court  did  not  question  the  finding  of  unfair 
labor  practice.  It  nevertheless  set  aside  the  Board  ^s  order 
of  reinstatement  because  the  strikers  had  engaged  in  un- 
lawful conduct,  i.e.,  a  sit-down  strike.  In  its  opinion  the 
Court  said  (p.  255): 

"We  are  unable  to  conclude  that  Congress  intended 
to  compel  employers  to  retain  persons  in  their  em- 
ploy regardless  of  their  unlawful  conduct, — to  invest 
those  who  go  on  strike  with  an  imniunity  from  dis- 
charge for  acts  of  trespass  or  violence  against  the 
employer's  j)roperty,  which  tliey  would  not  have  en-* 
joyed  had  they  remained  at  work." 


•*»:>  N'LRB  930.  \)m. 
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Where  the  employer's  unfair  labor  practice  has  caused 
.the  strike  as  in  the  Fansteel  case  or  where  the  employer's 
.unlawful  discrimination  is  conceded  as  in  the  Mid-Conti- 
nent cAse  the  misconduct  of  the  complainants  may  be  a 
matter  of  affirmative  defense.  The  defense  is  in  the  na- 
*ture  of  confession  and  avoidance.  That  is  not  the  situation 
here.  There  is  no  evidence  that  the  employees  here  struck 
because  of  any  unfair  labor  practice  or  fault  of  the  Com- 
pany. 

The  (question  of  whether  unfair  labor  practice  strikers 
should  be  reinstated  or  whether  the  misconduct  of  such 
strikers  was  sufficiently  serious  to  render  the  normfid 
remedy  of  reinstatement  inappropriate  has  been  before 
the  courts  a  number  of  times. 

See: 

Xational  Labor  Relations  Bd.  v.  Stackpole  Carbon  Co. 
Cir.  1939)  105  F.2d  167,  where  the  Board  had  found 
that  the  employees  had  struck  *'as  a  direct  result  of  the 
respondent's  unfair  labor  practices''  (p.  175). 

Republic  Steel  Corporation  v.  National  Labor  R,  Bd. 
(o  Cir.  1939)  107  F.2d  472,  where  the  Court  said  (p. 
47S)  :  ''The  causes  of  the  strike  remain  the  unfair  labor 
practices  *  *  *." 

National  Labor  Relations  Bd.  v.  Elkland  Leather  Co. 
(3  Cir.  1940)  114  F.2d  221,  where  the  Court  found  that 
the  strike  was  caused  by  the  unfair  labor  practices  of  the 
Leather  Company. 

Southern  S.  S.  Co.  r.  Labor  Board  (1942)  316  U.S.  31, 
where  seamen  who  struck  because  of  the  employer's  re- 
fusal to  bargain  were  held  properly  discharged. 
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Of  particular  interest  is  National  Labor  Rel.  Board  v. 
Clinchfield  Coal  Corp.  (4  Cir.  1944)  145  F.2d  66,  which 
is  cited  by  the  Board  (R.  223).  In  that  case  the  Board 
had  found  ''that  the  strike  was  caused  by  the  unfair 
labor  practices  of  the  employer.*'  The  Court,  witlK)ut  dis- 
turbing this  finding,  said   (p.  73): 

**But,  even  so  the  strikers  were  not  justified  in  inter- 
fering with  the  Coal  Company's  possession  of  itg 
own  property  and  wlicn  they  overstepped  tin*  bounds 
they  furnished  lawful  grounds  for  their  discharge." 

In  another  part  of  the  opinion  (p.  72)  the  Court,  in 
the  Clinchfield  case  quotes  the  Board  as  saying: 

'*The  Trial  Examiner  did  not  consider  the  evidence 
of  the  alleged  misconduct  of  the  discharged  employees 
which  w^as  not  reported  to  General  Manager  Adams 
or  which  allegedly  occurred  after  their  discharge,  on 
the  theory  that  such  misconduct  'could  have  liad  no 
bearing  upon  the  discharge.'  In  our  opinion,  however, 
such  evidence  is  relevant  in  determining  the  remedy 
to  be  adopted.  We  have  considered  all  of  the  testi- 
mony with  regard  to  the  alleged  misconduct  of  these 
employees  and  find  nothing  in  their  behavior  which 
would  lead  us  to  vary  or  deny  the  normal  remedy  of 
reinstatement  with  back  pay"  (emphasis  added). 

In  that  case  the  Board  had  in  mind  the  distinction,  wliich 
we  urge  here,  between  determining  whether  an  unfair 
labor  practice  had  been  committed  and  whether  the  nor- 
mal remedy  should  apply.  I 

These  are  the  cases  upon  which  the  Board  and  its  attor- 
neys rely  (1)  to  justify  placing  the  burden  of  proof  oii| 
the  Company,  and  (2)  to  justify  a  distinction  betweem 
more  and  less  serious  misconduct   in   determining  rein-. 
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\  '  statement.  They  relate  in  each  case  to  unfair  labor  prac- 
tice strikers  discharged  in  furtherance  of  the  unfair  labor 
'  practice  or  employees  admittedly  discriminated  against 
unlawfully.  Furthermore,  they  clearly  make  the  distinc- 
tion between  the  two  problems  of  determining  the  lawful- 
ness of  the  discharges  and  the  appropriateness  of  the 
remedy  of  reinstatement. 

'  (c)  In  the  absence  of  an  unfair  labor  practice,  reinstatement  does 
not  depend  upon  the  "seriousness"  of  the  employee's  mis- 
conduct. 

Applying  the  ''more  or  less  serious  conduct'*  test  de- 
rived from  the  above  noted  cases  the  Board  here  has  seg- 
regated 43  from  the  group  discharged  and  ordered  their 
reinstatement,  ignoring  the  fact  that  a  **  condition  of  rein- 
.  statement  is  that  the  employer  must  have  been  guilty 
of  an  unfair  labor  practice.''^® 

'  For  example,  in  ordering  reinstatement  of  the  com- 
plainant Ottino,  the  Board  says  his  conduct  *Svas  not  of 
such  a  serious  nature''  (R.  217).  Such  reasoning  as  ap- 
plied to  economic  strikers  has  been  rejected  repeatedly 
by  the  courts. 

In   National  Labor  Relations   Board  v.  Indiana  Desk 
Co,  (7  Cir.  1945)  149  F.2d  987,  the  Court  reviewed  a  de- 
,  cision  of  the  Board  (56  NLRB  76)  in  which  it  said  re- 
garding the  discharged  strikers  (p.  79) : 

**•  •  •  their  conduct  involved  no  serious  acts  of  vio- 
lence, and  no  arrests  were  made  by  the  local  police 
authorities.  Such  disorder,  although  not  condoned 
by   us,   can   normally   be   expected   in    any   extensive 


'^Natiomil  Labor  Relations  Bd.  v.  Carlisle  Lumber  Co.  (supra) 
99  F.2d  533,  537. 
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strike,  and  is  no  warrant  for  a  denial  of  reinstate- li 
ment." 

The  Court  observed  that  the  record  was  "silent  as  to  any 
antiunion  background."  That  is  true  in  this  case.  The 
Court  then  said  (p.  995) : 

"Neither  do  we  think,  as  the  Board  seems  to  imply, 
that  the  misconduct  of  the  picketers  should  be  meas- 
ured by  the  amount  of  violence  which  occurred. 
•  •  •  #  • 

To  hold  that  the  striking  employees  in  this  case 
are  entitled  to  be  reinstated,  some  of  them  with  back 
pay,  is  to  put  a  i)remium  upon  their  misconduct  and 
to  encourage  like  conduct  on  the  part  of  others.'' 

Similar  criticism  of  the  Board's  view  is  found  in  Wil- 
son db  Co,  V,  National  Labor  Relations  Board  (7  Cir.  1941) 
120  F.2d  913,  where  the  Court  said  (p.  924) : 

"There  runs  through  the  Board's  argument  the  co- 
vert suggestion  that  the  unlawful  activities  were  of 
such  minor  character  that  the  jjarticipants  were  not 
deprived  of  anj^  rights  under  the  Act.  Respect  for 
law  and  order  demands  the  repudiation  of  such  a  sug- 
gestion. The  effect  of  an  unprovoked  assault  cannot 
be  made  dependent  upon  the  size  of  the  club  with 
which  it  is  committed." 


See  also: 

National  Labor  Rel,  Bd.  v.  Reynolds  Internal.  Pen 

Co.  (7  Cir.  1947)  162  F.2d  680; 
National  Labor  Rel.  Bd.   v.  Perfect  Circle  Co.   (7 

Cir.  1947)  162  F.2d  566; 
National  Labor   Rel.   Bd.    v.    W ytheville   Knitting 

Mills,  Inc.  (3  Cir.  1949)  175  F.2(l  238; 
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Maryland  Drydock  Co.  v.  National  Labor  Rel.  Bd. 
(4  Cir.  1950)  183  F.2d  538. 

Tn  considering  the  propriety  of  discharges  the  question 

not  whether  they  were  merited  or  unmerited  or  just  or 

unjust,  nor  whether  as  disciplinary  measures  they  were 

^mild  or  drastic,  since  the  question  as  to  proper  discipline 

,is  a  matter  for  management   discretion.    The  Board  is 

limited,  in  a  case  such  as  this,  to  the  question  of  whether 

or  not  the  employees  were  discharged  for  lawful  union 

'activities. 

National  Labor  Relations  Bd.  v.  Montgomery  Ward 

S  Co.  (8  Cir.  1946)  157  F.2d  486,  490; 
National  Labor  Relations  Board  v.  Mylan-Sparta 
Co.  (6  Cir.  1948)  166  F.2d  485,  491. 

Originally,  in  considering  the  discharge  of  economic 
strikers,  the  Board  seems  to  have  made  an  effort  to  apply 
the  rule  established  by  the  courts.  For  example,  in  Deca- 
tur Newspaper,  Incorporated  (1939)  16  NLRB  489,  the 
Board  first  found  that  the  strike,  like  the  strike  here, 
'*was  not  caused  or  prolonged  by  unfair  labor  practices 
of  the  respondent,''  and  then  said,  '*We  also  find  that  the 
respondent  had  reasonable  grounds  for  believing  that 
Sevart  and  Lewis  engaged  in  the  assault.  Under  the  cir- 
cumstances of  this  case  we  hold  that  such  refusal  [to  re- 
employ] did  not  constitute  a  violation  of  section  8  (1)  or 
(3)  of  the  Act." 

In  1944,  however,  in  Mid-Continent  Petroleum  Corpora- 
tion, 54  NLRB  912,  as  we  have  seen,  the  Board  misinter- 
preted the  Fansteel  case. 
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The  Board  next  attempted  to  apply  the  affirmative  de- 
fense principle  to  the  discharge  of  economic  strikers  in 
The  Perfect  Circle  Compamj  (194G)  70  NLRB  52G,  quot- 
ing the  dictum  in  the  Mid-Continent  case.  In  National 
Labor  Rel.  Bd.  v.  Perfect  Circle  Co.  (7  Cir.  1947)  16l> 
F.2d  566,  the  Court  reversed  the  Board  order  of  rein- 
statement. In  that  case  four  pickets  stood  in  or  near  tho 
path  of  the  Company's  manager  as  he  attempted  to  enter 
the  gate  to  the  plant.  When  they  would  not  step  aside, 
he  left.  The  Board  held  that  although  the  circumstances 
may  have  given  the  manager  reason  to  believe  he  was 
barred  under  threat  of  violence,  this  was  not  sufficient 
under  the  Mid-Continent  principle.  The  Circuit  Court 
disagreed  strongly  with  the  Board's  view  of  the  evidence 
but  bowed  to  its  findings  under  the  limited  power  of 
review  granted  the  courts  prior  to  the  1947  amendments 
to  the  Act.^^  It  held,  however,  that  regardless  of  the  em 
ployees'  intentions  or  motives  'Hhey  barred  the  manage 
ment  out  of  the  place''  (p.  573)  and  this  justified  dis- 
charge. 

In  1947,  in  Congress,  the  House  Committee  handling 
the  bill  wliich  became  the  Labor  Management  Kehitions 
Act  of  1947  severely  criticized  the  Board's  policy  and 
reported : 

"In  cases  involving  violence  in  strikes,  the  Board 
has  seemed  reluctant  to  follow  the  decisions  of  the 
courts.  It  is  inclined  to  reinstate,  with  back  pay, 
strikers  whom  employers  discliarge  for  wiuit  the 
Board  seems  to  regard  as  minor  crimes,  such  as  in- 
terfering  with    the   United   States   Mail,   obstructing 

•^'Soe  imversal  Camera  Cory.  v.  NLRB  (Feb.  26,  VJbl ,  'Jo  L.Ed. 
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railroad  rights-of-way,  discharging  firearms,  rioting, 
carrying  concealed  weapons,  malicious  destruction  of 
J        property  and  assault  and  battery. '^^^ 

After  the  enactment  of  the  Labor  Management  Rela- 
tions Act  of  1947  the  Board  again  made  a  greater  effort 
to  follow  the  court  decisions  and  on  July  30,  1947,  in 
Underwood  Machinery  Company,  74  NLRB  641,  the  Board, 
in  effect,  abandoned  the  principle  of  its  Mid-Continent 
Petroleum  Co.  case  and  held  at  pp.  646-647 : 

*'•  *  *  in  view  of  the  finding  that  actually  a  union- 
sponsored  slowdown  did  not  take  place,  the  issue 
'  posed  is  whether  it  is  an  unfair  labor  practice  for  an 
I  employer  to  discipline  an  employee  in  the  mistaken 
belief  that  he  has  engaged  in  an  unprotected  type  of 
concerted  activity.  We  do  not  think  that  punishment 
visited  in  the  ordinary  course  of  operations  because  of 
the  mistaken  belief  that  the  employee  was  engaged  in 
unprotected  activity  can  be  said  to  have  the  purpose 
or  effect  of  discouraging  union  membership  or  le- 
gitimate union  activity.  Because  it  may  be  unfair 
does  not  make  it  discriminatory.'' 

In  Augusta  Chemical  Co.  (1949)  83  NLRB  53,  the 
Board  considered  the  discharge  of  an  employee  who,  dur- 
ing a  strike,  told  a  job  applicant  he  better  not  go  to 
work  because,  he  said,  ''You  might  get  hurt.''  The  Board 
held  (p.  73) : 

"  *An  employer  may  if  it  wishes,  in  applying 
plant  discipline,  impose  restrictions  on  its  employees' 
conduct  which,  although  of  a  relatively  severe  na- 
ture, are  not  violative  of  the  Act  unless  they  inter- 


^^Legisiative  History  of  tlie  Labor  Management  Relations  Act, 
1947,  Vol.  1,  p.  318. 
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fere  with  the  right  to  engage  in  concerted  activities 
guaranteed  by  Section  7  of  the  Act  or  discriminate 
with  respect  to  employment  because  of  union  activi- 
ties. •  •  • 

Management  chose  to  regard  this  incident  as  in- 
timidation of  an  employee  which  went  beyond  the 
bounds  of  normal  free  discussion  among  employees. 
As  this  reason  does  not  constitute,  upon  all  the  cred- 
ible evidence,  a  pretext  for  discriminatory  motive  in 
effecting  the  discharge,  Respondent's  conduct,  al- 
though somewhat  heavy  handed,  cannot  be  held  vio- 
lative of  the  Act'  ''    (emphasis  added). 

See  also  the  Board  decisions  in  the  margin.^^ 


s^In  Atlanta  Broadcasting  Co.  (1948)  79  NLRB  626,  in  consider- 
ing a  charge  of  discriminatory  discharge,  the  Board  said  (p.  627) : 
"  '  ^Vs  to  Fenster,  the  Union  concedes  in  its  brief  that  he  w 
at  fault  in  failing  to  make  the  newscast.  It  contends,  however, 
that  Fenster *s  misconduct  was  not  the  real  reason  for  his  di 
charge.  As  to  Lurie,  it  contends  that  there  is  no  credible  e\i 
dence  to  support  a  finding  that  he  was  guilty  of  any  derelictio; 
of  duty.  However,  the  issue  is  not  whether  Fenster  and  Lurie 
were  actiuilly  guilty  of  misconduct,  hut  whether  Speight  be- 
lieved that  they  were,  and  discimrged  them  for  that  reason'  " 
(emphasis  added). 

In  re  Des  Moines,  Springfield  and  Southern  Route   (1948)   78 
NLRB  1215,  the  Board  said  (pp.  1218-1219)  : 

*****  Purscell's  discharge  was  not  in  violation  of  the  Act.  Th 
record  supports  the  conclusion  that  his  discharge  stemmed  not 
from  the  Respondent 's  antipathy  to  his  union  activity  in  this 
instance,  but  from  a  desire  to  prevent  disruptions  in  the  or- 
derly operation  of  its  business.  The  precipitating  cause,  as  far 
as  Manager  Arnold  Fletcher  was  concerned,  was  the  alterca^ 
tion  with  Burrhus.  This  is  true  even  though  we  find,  as  did 
the  Trial  Examiner,  that  Burrhus  was  the  aggressor.  And,  al- 
though this  incident  was  provoked  by  the  use  of  the  word 
'scab,'  we  are  persuaded  that  it  was  regarded  by  Arnold 
Fletcher  as  a  fortuitous  circumstance  of  the  case.  The  record 
shaws  that  he  apparently  in  good  faith  concludcdy  although 
erroneously,  after  investigation,  that  Purscell  struck  the  first 
hhiw^'  (emphasis  added). 
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''     These   Board   decisions   correctly   state   the   controlling 
'principles  of  law  as  established  by  the  courts. 

In  the  fall  of  1950,  however,  we  find  the  Board,  in  this 
proceeding,  reverting  to  its  pre-1947  policy  regarding  the 
reinstatement  of  strikers,  rejecting  the  clearly  defined  in- 
.  tent  of  Congress,  and  again  refusing  to  follow  the  de- 
cisions of  the  courts. 

When  the  issue  is  whether  or  not  the  employer  has 
committed  an  unfair  labor  practice,  as  in  this  case,  there 
is  absolutely  no  authority  in  the  law  today  for  the  propo- 
sition that  misconduct  is  an  affirmative  defense  on  which 
the  employer  has  the  burden  of  proof  and  reinstatement 
depends  upon  whether  the  misconduct  was  ^  *  sufficiently 
serious."  The  law  is  otherwise.  As  a  condition  of  rein- 
statement the  Board  must  prove  that  the  employer  has 
been  guilty  of  an  unfair  labor  practice.  The  Board  failed 
to  prove  that  fact  here,  and  its  order  of  reinstatement 
must  be  set  aside. 


THIRD :  EVEN  ON  THE  ERRONEOUS  THEORY  THAT  THE  COM- 
PANY HAD  THE  BURDEN  OF  PROVING  THAT  THE  COM- 
PLAINANTS WERE  DISCHARGED  FOR  OTHER  THAN  LAW- 
FUL STRIKE  ACTIVITIES,  THE  PREPONDERANCE  OF  THE 
EVIDENCE  CLEARLY  ESTABLISHES  THAT  THE  CONDUCT 
OF  THE  COMPLAINANTS  WAS  UNLAWFUL,  IMPROPER,  AND 
UNPROTECTED,  AND  THAT  THE  COMPANY  WAS  AMPLY 
WARRANTED  IN  DISCHARGING  THEM  FOR  OTHER  THAN 
LAWFUL  STRIKE  ACTIVITIES.  EVEN  ON  THIS  THEORY, 
THEREFORE,  THE  BOARD'S  ORDER  OF  REINSTATEMENT  IS 
ERRONEOUS  AND  MUST  BE  SET  ASIDE. 

Whether  or  not  the  Board  proved  or  was  relieved  from 
])rovin^  the  conniiission  of  an  unfair  labor  practice,  the 
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Company  refuted  any  possible  assumption  of  violation  of 
the  Act  or  inference  of  unlau^ul  motive  or  purpose  in 
discharging  the  complainants.  The  Company  proved  by  a 
preponderance  of  the  evidence  that  the  cause  of  discharge 
in  each  case  was  other  than  lawful  strike  activity.  We 
here  review  the  evidence  of  the  particular  vandalism  and 
unlawfulness  which  led  to  the  discharges  and  the  con- 
nection of  the  respective  complainants  with  the  occur- 
rences. In  themselves  they  constitute  a  remarkable  pat- 
tern of  lawlessness.  We  submit,  however,  that  if  the  Com- 
pany's judgment  is  to  be  evaluated  the  conduct  of  the 
individual  complainants  must  be  viewed  in  the  atmosphere 
of  continued  violence  in  which  it  occurred  and  not  in 
isolation  as  the  Board  viewed  it. 


1.  MASS  DEMONSTRATIONS  AT  THE  ADMINISTRATION  PARKINQ 
LOT— COMPLAINANTS  HERE  INVOLVED:  ANSCHUTZ,  BOB- 
REANI,  EMMANUELE,  GILLESPIE,  GROTHUES,  HAMMON 
GINBOTHAM,  HOLLIS,  McLAUGHLIN,  NELSON,  OGDEN,  PET 
SON,  POLSON  AND  WYATT. 
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(a)  The  evidence  on  mass  demonstrations. 

For  three  successive  days,  October  4th,  5th  and  6th,  a 
mob  gathered  at  the  entrance  and  exit  of  the  Administra- 
tion or  No.  14  Parking  Lot  at  the  refinery.  A  complete 
picture  of  the  resulting  disorder  cannot  bo  gained  from 
oral  testimony  alone.  In  addition  to  the  testimony  of 
police  officers  and  other  impartial  witnesses,  the  Company 
put  in  evidence  numerous  photographs  and  a  moving 
picture  film  (Resp.  Exh.  43).  These  pictures,  as  we  have 
noted,  were  taken  after  the  first  day  of  disorder  to  secure 
evidence  of  violation  of  and  enforcement  of  the  state  court 
restraining  order.  The  film  of  which  463  feet  (Resp. 
Exh.    43a)    are    devoted    to    scenes    at    the    ])arking    lot 
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<  on  October  5th  and  6th,  gives  j)robably  the  best  over-all 
picture  of  what  happened.  In  the  violent  mob  action  por- 
trayed in  these  exhibits,  it  is  rarely  possible  to  follow  the 
.  action   of  particular  individuals  except  momentarily.   In 
'  many  cases,   identification   of  complainants   as   members 
of  the  mob  is  all  that  was  possiblc^*^ 

I 

.  Events  at  the  parking  lot  on  October  4th. 

On  October  4th  a  crowd  of  strikers  gathered  at  the 

parking  lot  because,  according  to  the  picket  leader,  it  was 

:  reported  that  men  were  going  through  the  lot  to  work 

r  in  the  refinery  laboratory  and  ^'they  wanted  to  stop  them'' 

I  (R.  3081).  Seven  of  the  complainants  were  identified  by 

the  Company  as  participants  and  each  of  them  admitted 

being  present.    They   were   Emmanuele    (R.   824),   John 

■  Gayanich  (R.  632),  Hollis  (R.  1917),  Peterson  (R.  1148), 

'  Rothacher  (R.  923),  Selle  (R.  878),  and  Wyatt  (R.  1052). 

Pickets  tried  to  stop  cars  from  going  into  the  lot,  but 

most  of  the  cars  eventually  entered  (R.  3084). 


^•'^The  Company  introduced  a  number  of  photo^aphs  to  establish 
the  presence  of  particular  individuals  at  the  scene.  As  is  common 
in  mass  picketing,  the  ebb  and  flow  was  between  passive  obstruction 
by  stalling:  and  the  violent  rushing  and  pushing  of  an  assault  (see 
Kcsp.  Exh.  48).  Not  all  of  the  still  pictures,  therefore,  convey  the 
threatening  aspect  of  the  milling  crowd.  Illustrative  of  his  inter- 
pretation of  such  identification  photographs  is  the  trial  examiner's 
comment  regarding  Respondent's  Exliibit  0  that,  "The  picture  de- 
picts complainant  Anschutz  with  his  hands  in  his  pockets  leisurely 
walking  across  the  entrance  of  the  parking  lot  apparently  to  ascer- 
tain why  a  police  officer  was  holding  a  man  by  the  arms.  *  •  • 
[and]  reveals  that  he  was  doing  nothing  more  than  a  reasonable 
person  would  do  under  like  circunLstances "  (R.  260).  Actually  the 
picture  shows  an  automobile  waiting  to  enter  the  parking  lot  while 
the  police  attempt  to  clear  the  way  by  physically  removing  a  group 
of  the  complainants  standing,  stalling  and  ''leisurely  walking" 
directly  in  front  of  the  automobile.  Appearing  in  the  picture  with 
Anschutz,  and  also  ''with  his  hands  in  his  pockets,"  is  the  com- 
plainant Meindersee.  Meindersee  had  a  large  rock  in  his  pocket 
(R.  374). 
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Emmanuele  testified  that  he  and  others  stood  in  the 
entrance  to  the  parking  lot  and  were  pushed  out  of  the 
way  by  the  police  to  let  the  cars  enter  (R.  824-827). 
Wyatt  also  admitted  being  one  of  the  pickets  at  the  en- 
trance to  the  parking  lot  that  morning  (R.  1052).  Selh' 
said  there  was  a  gathering  of  from  50  to  75  people  (R. 
879).  Peterson  admitted  walking  around  in  the  crowd  (R. 
1154). 

The  evidence  shows  that  Alice  Woods,  an  employee,  on 
her  way  to  work  was  prevented  from  driving  into  the  lot 
by  Gayanich  and  two  other  pickets  who  stood  in  the  drive- 
way (R.  2877,  2883).  Gayanich  carried  a  dark  object  in 
his  hand  (R.  2879)  and  told  Miss  Woods,  ''You  are  not 
coming  in*'  (R.  2881).  The  other  two  pickets  carried 
rocks  in  their  hands  (R.  2878).  They  were  identified  as 
complainants  Mollis  and  Rothacher  (R.  633,  638).  After 
some  minutes  the  employee  abandoned  her  attempt  to 
enter  the  parking  lot  and  drove  away  (R.  2884).  The  com- 
plainant Mollis,  who  was  identified  by  Gayanich  as  one  of 
the  pickets  who.  Miss  Wood  testified,  was  armed  ^\ith 
rocks,  admitted  being  in  the  picket  line  at  the  time  (R. 
1922). 

On  the  same  morning  Gayanich  and  the  others  pre- 
vented another  employee,  Virginia  Mumphroy,  from  going 
to  work,  by  blocking  the  sidewalk,  calling  her  vile  names, 
pushing  her  into  the  street  and  threatening  her  (R.  2852- 
2856). 

The  only  property  damage  done  on  the  morning  of 
October  4th  was  the  breaking  of  windows  in  two  police 
cars  (R.  3082-3083). 
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i  Evente  at  the  parlring  lot  on  October  5th. 

>     On  the  next  morning,  October  5th,  a  larger  group  gath- 

ered  at  the  i^arking  lot  (R.  3088).  Women,  as  well  as  men, 
^were  in  the  picket  line  (R.  3089).  The  acting  Chief  of 
'  Police  called  from  35  to  40  police  officers  to  the  scene  (R. 

3090).  He  asked  for  the  captain  of  the  pickets,  showed 
'  him  a  copy  of  the  court  ^s  restraining  order  (Resp.  Exh. 

40),  and  instructed  him  not  to  block  the  entrances  (R. 
J  3087).   The  women,  who  for  the  most  part  were  wives  of 

the  complainants,  stood  in  front  of  the  cars  attempting 

to  enter  the  parking  lot,  and  the  police  officers  had  to  pull 
r  them  out  of  the  way  to  prevent  them  from  being  run 
5  over  (R.  3089).  Men  in  the  group  fought  ^\dth  police 
]  officers  (R.  3090).  Car  windows  were  broken  (R.  3091, 
s  1876),  employees  driving  into  the  lot  were  assaulted  (R. 
^  3808-3810),   and  employees  attempting   to   walk  through 

the  lot  were  attacked  (R.  3539-3540).    The  crowd  blocked 

cars  trying  to  enter  the  lot,  and  jostled  and  pushed  around 
!    the  driveway  (R.  3460).  Several  arrests  were  made   (R. 

3090-3091,  3502-3503). 

The  seven  complainants  who  had  been  at  the  parking 
lot  the  previous  morning  admitted  being  in  the  group  that 
gathered  tliere  again  on  October  5th.  These  were  Em- 
manuele  (R.  823),  John  Gayanich  (R.  645),  Mollis  (R. 
1922),  Peterson  (R.  1155),  Rothacher  (R.  928),  Selle  (R. 
877)  and  Wyatt  (R.  1051).  These  seven  and  complainants 
Anschutz,  Gillespie,  llammon,  Higginbotham,  McLaughlin, 
Meindersee,  Nelson,  Poison,  W.  L.  Vetter  and  Vandegrift 
were  identified  by  the  Company  in  the  group  and  charged 
with  contempt  of  court  in  the  injunction  proceedings 
(Resp.  Exh.  81,  83;  R.  4362).  Of  this  latter  group,  the  fol- 
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lowing  admitted  being  present:  Anschutz  (R.  1827-1828; 
Resp.  Exh.  9),  Hammon  (R.  2508),  Higginbothain  (R. 
1020-1021;  Resp.  Exh.  5),  McLaughlin  (R.  739),  Meinder- 
see  (R.  1188),  Nelson  (R.  2214),  and  W.  L.  Vetter  (R. 
1939).  Buford  Vetter  (R.  1870-1874)  and  Leighty  (R.  2766- 
2770)  also  admitted  being  in  the  crowd.  Only  Gillespie 
(R.  1491)  and  Poison  (R.  1040)  denied  being  present. 
Vandegrif t  did  not  testify. 

Events  at  the  parking  lot  on  October  6th. 

On  the  third  morning,  October  6th,  there  was  a  crowd 
of  at  least  150  men  milling  around  and  trying  to  block 
cars  from  entering  the  parking  lot  (R.  3095).  One  witness 
estimated  that  there  were  from  200  to  300  people  in  the 
crowd  (R.  1567).  There  was  a  ^'big  battle"  that  morning, 
according  to  one  of  the  complainants  (R.  1371).  The 
pickets  refused  to  clear  the  entrance  and  the  police  had 
to  remove  them  by  force  (R.  3095).  Car  windows  were 
smashed.  Six  arrests  were  made  but  the  police  were 
unable  to  stop  the  disorder  (R.  3096-3097).  Eight  police 
officers  were  injured,  one  received  a  fracture  of  the  nose, 
and  another  was  hit  on  the  head  with  a  club  (R.  3113). 
Employees  going  to  work  were  struck  in  the  face  (R. 
3802).  As  the  crowd  moved  down  the  street,  some  of  the 
men  overturned  a  parked  car  (R.  3791,  4451). 

Eight  of  the  complainants  who  were  in  the  crowd  at  the 
parking  lot  the  previous  morning  admitted  being  there 
again  this  morning.  These  were  John  Gayanich  (R.  651), 
Jfammon  (R.  2511-2512),  McLaughlin  (R.  742-744),  Nel- 
son (R.  2214),  Rothacher  (R.  942),  Selle  (R.  885),  \V.  L. 
Vetter  (R.  1962)  and  Wyatt  (R.  1058).  Of  the  complain- 
ants, seven  others  were  identified  that  morning  and  ad- 
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"■mitted  being  present,  Borreani  (R.  1371-1372),  Brac-kin 
'(R.  1558),  Grothues  (R.  979),  Harwayne  (R.  2476),  Mar- 
^tinez  (R.  1093),  Ogden  (R.  2634)  and  Wyrick  (R.  2167). 
» Five  of  these,  Borreani,  Brackin,  Grothues,  Ogden  and 
)  Wyrick,  were  charged  with  contempt  of  court  in  the  in- 
<  junction  proceedings  (Resp.  Exh.  81,  83).  Brock  also  ad- 
:  mitted  he  was  present  (R.  2572). 

Each  of  the  complainants,  except  Vandegrift,  who  was 
not  available,  was  called  by  the  Company  and  examined 
regarding  these  events.  Their  testimony  consisted  largely 
i  of  hesitant   denials,   loss   of  memory,  equivocal   identifi- 
cation, and  reluctant  admissions. 

It  is  inconceivable  that  a  crowd  of  this  type  should 
have  gathered  at  the  parking  lot  on  these  particular  morn- 
ings by  pure  coincidence.  Many  of  the  complainants  were 
there  not  just  once  but  two  and  three  times  contrary  to 
the  terms  of  a  court  order  prohibiting  mass  picketing 
(Resp.  Exli.  40).  The  photographic  evidence  of  mob  vio- 
lence and  the  proof  of  repeated  assaults  and  of  extensive 
property  damage  make  incredible  any  contention  that 
these  crowds  were  in  the  main  nothing  more  than  the 
gathering  of  innocent  spectators  and  bystanders.  Yet  the 
complainants  uniformly  testilied  that  they  did  nothing 
and  saw  nothing,  and  their  inability  to  identify  themselves 
or  their  acciuaintances  in  the  photographs  was  in  most 
cases  extraordinary  (R.  1961,  836-837,  956,  1833-1834). 

The  motion  picture  (Resp.  Exli.  43)  and  the  testimony 
of  many  of  the  police  officers  present  establish  beyond 
(question  the  incredible  character  of  the  complainants' 
strangely  uniform  testimony  that  no  one  did  anything, 
and  no  one  saw  anything,  and  no  one  recognized  anyone 
else. 
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(b)  The  evidence  amply  justified  discharge. 

The  Company  position  is  that  mass  picketing  and  mass 
obstruction  of  its  gates  is  unlawful  and,  whether  or  not  it 
was  union  inspired  or  the  result  of  a  preconceived  plan, 
it  was  not  a  concerted  activity  protected  by  the  National 
Labor  Relations  Act,  as  amended. 

Any  contention  that  mass  picketing  is  a  *' protected*^ 
activity,  even  under  the  Wagner  Act,  prior  to  its  amend- 
ment by  the  Labor  Management  Relations  Act  of  1947, 
was  dispelled  by  the  Supreme  Court  in  Allen-Bradley  Lo- 
cal V.  Board  (1942)  315  U.S.  740.  In  upholding  a  Wis- 
consin  statute  under  which  mass  picketing  was  held  un- 
lawful, the  Court  said  (p.  750) : 

''And  we  fail  to  see  how  the  inability  to  utilize  mass 
picketing,  threats,  violence,  and  the  other  devices 
w^hich  were  here  employed  impairs,  dilutes,  qualifies 
or  in  any  respect  subtracts  from  any  of  the  rights 
guaranteed  and  protected  by  the  federal  [Wagner] 
Act.  Nor  is  the  freedom  to  engage  in  such  conduct 
shown  to  be  so  essential  or  intimately  related  to  a 
realization  of  the  guarantees  of  the  federal  Act  that 
its  denial  is  an  impairment  of  the  federal  policy.'' 

Of  the  fourteen  employees  here  involved,  twelve  were 
convicted  of  contempt  for  their  participation  in  these  very 
activities  and  fined  by  the  state  court  before  the  rendition 
of  the  Board's  decision.  It  was  precisely  because  of  con- 
duct which  the  state  court  found  unlawful  that  the  com- 
l)lainants  in  question  were  discharged  (ii.  4410).  The 
Board  argues  that  "an  employer,  who  discharges  a  striker 
on  the  ground  that  he  has  engaged  in  unlawful  strike 
activities,  does  so  at  the  peril  of  deciding  wrongly"  (R. 
223).  We  do  not  concede  this  to  be  the  law,  but  if  it  is 
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we  submit  that  when  the  employer  is  proved  right  by 
id  court  of  competent  jurisdiction,  as  it  was  in  this  case 
as  to  twelve  of  the  fourteen  complainants,  an  order  of 
J  reinstatement  is  clearly  erroneous.  The  view  of  the  Cali- 
ifornia  Superior  Court  of  Contra  Costa  County  regard- 
ing these  demonstrations  is  set  out  in  its  memorandum  of 
•  decision  (E.  1 47-153 ).3« 

1     The  Board  ignores  the  over-all  picture  of  mob  action 
land  mass  picketing  which  impelled  the  Company  to  dis- 
>  charge   the  identified   participants.   On   this   part   of  the 
case  the  findings  are  limited  to  drawing  fine  distinctions 
based  on  the  degree  of  individual  participation  in  par- 
ticular overt  acts.  This  is  done  without  reference  to  the 
5  setting  in  which  the  acts  occur. 

The  Company  pointed  out  to  the  Board  that  in  its 
decision  in  Socony  Vacuum  Oil  Company,  Inc.  (1948)  78 
NLRB  1185,  which  involved  a  similar  mass  demonstra- 
tion, it  had  held  that  the  employer  ''was  privileged  to  dis- 
charge or  discipline  any  participant  in  such  unlawful 
activity.''  To  distinguish  that  holding  the  Board  finds 
that  ''the  strikers  here  did  not  gather  at  the  gates  pur- 
suant to  any  plan  to  obstruct  entr^^  to  or  from  the  re- 


^«See  also :  In  re  Bell  (1942)  19  Cal.2d  488,  505 : 

'**  *  *  Pickets  may  bring  themselves  to  the  notice  of  persons 
cnterin<^  the  picketed  premises,  but  may  not  forciblj^  stop  auto- 
mobiles and  intimidate  the  occupants  by  gathering  in  large 
numbers.  Such  action  is  more  than  peaceful  persuasion.  It  is 
forceful  intimidation  and  constitutes  violence." 
And: 

Teller,  Labor  Disputes  and  Collective  Bargaining,  Vol.  1,  p. 

382,  sec.  124 : 
"  Excessiveness  is  everywhere  held  to  affect  the  legality  of 
otherwise  lawful  picketing.  Picketing  accompanied  by  vio- 
lence, obstruction  of  the  premises  picketed  (as  in  mass  picket- 
ing) or  false,  insulting  or  misleading  banners  is  accordingly 
held  to  be  illegal  everywhere." 
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finery,  or  any  other  illegal  plan''  (R.  220).  We  know  of  m 
statute  or  ruling  which  legalizes  mass  picketing  or  mas; 
obstruction  of  an  employer's  gates  merely  because  th( 
participants  gathered  without  a  preconceived  plan.  Thor 
is  no  requirement  that  the  Company  establish  prcmedi 
tation  or  criminal  intent.  This  contention  by  the  Boan 
was  rejected  by  the  Court  of  Apj)oals  for  the  Seventl 
Circuit,  in  setting  aside  a  Board  order,  in  National  Labo 
Rel.  Bd.  V,  Perfect  Circle  Co.  (7  Cir.  1947)  162  F.2d  566 
572-573.  The  Court  held  that  intentions  of  strikers  wh< 
bar  entrance  to  their  employer's  premises  are  not  deter 
minative,  because  motives  or  good  intentions  cannot  ex 
cuse  such  unlawful  or  improper  conduct.  Furthermore,  a 
we  have  noted,  the  gathering  of  mobs  in  the  entrance  t( 
this  particular  parking  lot  on  three  successive  morning 
could  hardly  have  been  a  matter  of  chance.^" 

The  Board  also  states  that  '*many  of  these  strikers  wh( 
are  accused  of  being  a  member  of  a  mob  were  merely  ob 
servers  who  stood  apart  from  those  who  gathered  directl; 
in  front  of  Respondent's  gates"  (R.  221).  If  the  reluctan 
testimony  of  the  identified  j)articipants  is  taken  at  fac< 
value,  every  one  of  them,  including  the  eleven  whom  th^ 
Board  refused  to  order  reinstated,  were  observers  an( 
innocent  bystanders.  Ogden,  for  example  merely  '*wante< 
to  go  down  and  see  what  was  going  on"  (R.  2644),  bu 
police  had  to  push  him  out  of  the  driveway  "more  thaj 

^•Ko^ardinj?  a  similar  situation  the  Court  in  Goldficld  ConsOi 
Mines  Co.  V.  Goldfield  J/incr.s '  Union  (C.C.,  D.  Nev.  1908)  loi)  Fee 
r>0()said  (p.  519): 

*  *  It  is  as  unreaijonable  to  suppose  that  these  men  assemble* 
witliout  (li'si|?n  or  concert  amonj?  themselves,  and  without  iin; 
direction  or  understanding  with  the  union  or  its  officers  o 
committees,  as  it  is  to  supposi^  tliat  the  wheels  of  a  watch  gc 
into  place  by  accident. 
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once"  to  clear  the  way  for  cars  attempting  to  enter  (R. 
2636).  The  record  shows  that  the  mob  surged  back  and 
forth  across  the  entrance  to  the  parking  lot  (Resp.  Exh. 
43;  R.  1567,  2481).  As  might  be  expected  witli  milling 
crowds  of  this  size,  the  shoving  and  crowding  extended 
back  away  from  the  parking  lot  as  nmch  as  fifty  feet 
to  the  bus  stop,  referred  to  as  the  ''little  green  shack'' 
(R.  1091-1092,  1874;  Resp.  Exh.  31,  41).88 

It  has  been  held  by  the  Board  and  by  the  courts  that 
proof  of  overt  acts  of  violence  is  not  necessary  to  es- 
tablish that  mass  picketing  is  illegal.  In  the  Socony 
Vacuum  case  (78  NLRB  1185)  there  was  neither  an  actual 
assault  nor  property  damage. 

See  also : 

The  International  Nickel  Company,  Ino.  (1948)  77 

NLRB  286; 
National  Labor  Rel.  Bd.  v.  Perfect  Circle  Co.   (7 

Cir.  1947)  162  F.2d  566,  573; 
National  Labor  Relations  Board   v.  Indiana  Desk 

Co.  (7  Cir.  1945)  149  F.2d  987,  995. 

These  decisions  fully  sustain  the  Company's  right  to  dis- 
charge the  participants   in  the  mass  demonstrations. 


^^Some  of  the  complainants  admitted  beinpr  pushed  by  and  push- 
inf?  the  jmlice  as  the  police  attempted  to  clear  an  entrance  to  the 
Company's  property  (Anschutz,  R.  1831;  Borreani,  R.  1383;  Em- 
manueie,  II.  826,  832;  Hollis,  K.  1923;  McLaufrhlin,  11.  744;  Ogden, 
R.  2642).  Others  admitted  moving  around  in  the  milling  crowd 
(Ilarwayne,  R.  2487;  Martinez,  R.  1092;  Peterson,  R.  1154;  B. 
Vetter,  R.  1874;  Wyatt,  R.  1057).  Some  admitted  crossing  or  {jet- 
tinp:  to  the  edge  of  the  parking  U)t  entrance  (Brackin,  R.  1567; 
Rothacher,  R.  943;  Selle,  R.  880;  W.  L.  Vetter,  R.  1951).  Others 
claimed  they  got  no  nearer  than  8,  10,  15  or  20  feet  from  the  center 
of  rioting  and  the  car  smashing  at  the  entrance  to  the  i)arking  lot 
((irothues,  K.  997;  Higginbotham,  R.  1024;  Meindersee,  R.  1190; 
Nelson.  R.  2221;  Wyrick,  R.  2170).  Only  two,  Oillespie  and  Poison, 
denied  any  participation  (B.  1491,  1040). 
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The  attempt  by  the  Board  to  segregate  the  less  violent 
from  the  more  violent  members  of  the  mob  in  purported 
reliance  upon  the  Fansteel  case  (supra,  306  U.S.  240) 
ignores  the  holding  in  that  case  that  (pp.  260-201)  *'aid- 
ers  and  abettors,  likewise  guilty  of  unlawful  conduct,  arc 
in  no  better  case  than  the  'sit-down'  strikers  themselves.*' 

As  we  have  noted,  all  but  two  were  admitted  i)artici- 
pants.  Only  Gillespie  and  Poison  dispute  their  identifi- 
cation. We  submit,  however,  that  under  the  Board's  own 
decisions  no  matter  how  the  issue  of  fact  is  resolved 
there  is  no  basis  for  finding  a  discriminatory  or  unlawful 
discharge.  (See  cases  discussed,  supra  pp.  47  and  49 
to  50,  Decatur  Newspaper  Incorporated,  16  NLRB  489; 
Underwood  Machinery  Company ,  74  NLRB  641;  Atlanta 
Broadcasting  Co,,  79  NLRB  626;  and  Des  Moines,  Spring- 
field and  Southern  Route,  78  NLRB  1215).  The  evidence 
is  undisputed  that  these  two,  like  the  others,  were  dis- 
charged solely  on  the  basis  of  their  identification  as  par- 
ticipants in  the  clearly  improper  and  unlawful  mass  dis- 
order.  There  is  no  evidence  of  any  kind  that  any  othei 
factor  entered  into  the  consideration  of  the  Com])any  ii 
the  case  of  a  single  individual.  We  submit  this  is  deter 
minative  of  the  issue  here  as  to  all  fourteen  of  the  em« 
ployees  involved  in  this  phase  of  the  case. 


2.     PURSUIT  OUT  CASTRO  STREET  ON  OCTOBER  4TH— COMPLAIN- 
ANTS HERE  INVOLVED:   DAUSY  AND  FRANK  OAYANICH. 

(a)  The  evidence  on  the  pursuit  out  Castro  Street. 

Employees  Raleigh  Andrews  and  Andrew  Brascesco 
came  to  work  at  the  picketed  refinery  by  climbing  the 
fence  along  Castro  Street  between  midnight  and  one 
o'clock  on  October  4th.  During  the  strike,  it  was  not  un- 
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common  for  employees  attempting  to  go  to  work  to  be 
followed   and   molested    (R.   4364).^^    Myles   James,    who 
^  drove   Andrews   and    Brascesco    in   his    Plymouth   sedan 
to  the  prearranged  spot  near  the  refinery,  testified  that 
*** everyone   in    the   city   was   terrorized"    (R.   4204).    He 
further  testified  that  when  they  arrived  at  the  refinery 
(fence  Andrews  and  Brascesco  got  out  of  the  car  *'and 
;  went  over  the  fence  into  the  refinery";  that  Janet  Taylor 
r  (now  Mrs.  Andrews)  and  Walter  Hohstadt  were  also  in 
]the  car;  that  after  Andrews  and  Brascesco  alighted  he 
I  proceeded  for  about  a  quarter  of  a  mile  along  Castro 
Street,  when  Hohstadt  told  him  that  ''a  picket's  car  took 
out  after  us"  and  it  **was  following  us"  (R.  4195).  Hoh- 
stadt testified  (R.  4219-4220) : 

a*  #  •  ^^g  were  more  or  less  a  little  leery  of  whether 
the  pickets  would  take  out  after  us  and  if  they  caught 
us,  well,  we  more  or  less  had  an  idea  of  what  would 
happen  because,  well,  I  watched  one  of  their  out- 
breaks of  violence.  I  was  up  on  a  hill  and  watched 
them  when  the  police  had  to  resort  to  tear  gas. ' ' 

James  further  testified  that  he  increased  his  speed; 
that  he  then  noticed  three  other  cars  beliind  him;  that 
he  increased  his  speed  again;  that  one  car  kept  flashing 
a  spotlight  in  his  rear-view  mirror  making  it  difficult  to 
drive;  that  a  station  wagon  came  up  from  behind  on  the 
right;  that  he  tried  to  keep  ahead  of  the  station  wagon; 
that  the  two  cars  collided  and  his  car  went  into  the  ditch 
(R.  4196-4197).  Mrs.  Andrews  and  Hohstadt  testified  to 
substantially  the  same  facts. 


''^See  R€sp.  Exh.  92  [rejected]. 
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The  station  wagon  was  being  driven  that  night  by  the 
complainant  Dausy  accompanied  by  complainant  Frank 
Gayanich.  Dausy  denied  he  was  chasing  the  James  car 
and  testified  that  he  tried  to  pass  that  car  and  speeded 
up  to  go  by  on  the  left;  and  that  he  remembers  nothin^^ 
further  until  he  woke  up  in  the  hospital  (R.  1724-1728). 
Complainant  Frank  Gayanich 's  testimony  was  substan- 
tially the  same. 

Elbert  0.  Sherwood,  an  employee  working  in  the  re- 
finery, testified  that  from  inside  the  refinery  fence  that 
night  he  saw  Andrews  and  Brascesco  arrive  in  the  Plym- 
outh at  the  refinery  and  in  fact  that  he  was  at  this 
point  inside  the  refinery  by  prearrangement  to  assist 
Andrews  and  Brascesco  in  getting  over  the  fence.  At  that 
time  Sherwood  saw  a  station  wagon,  a  black  Buick  and 
a  third  car  take  out  after  the  Pl^anouth  and,  on  Sher- 
wood's urging,  Andrews  telephoned  the  police  from  in- 
side the  refinery  **that  those  guys  are  chasing  them*' 
(R.  4090-4091). 

Police  Lieutenant  Bacon  testified  that  about  this  time  he 
received  a  message  over  the  police  radio  *'that  there  was 
a  car  being  chased  north  on  Castro  Street  *  *  *''  (R. 
3609-3610,  3613),  that  in  answer  to  this  call  he  proceeded 
in  a  ])olice  car  toward  the  north  end  of  Castro  Street, 
and  that  just  before  reaching  Castro  he  saw  a  black 
Buick  sedan  traveling  in  the  opposite  direction  at  a  high 
rate  of  speed  (K.  3615-3616;  General  CounsePs  Exh.  6). 
Ofticer  liodden,  in  another  car,  also  heard  on  the  police 
radio  '*a  report  of  several  autos  following  a  green  Ply- 
mouth sedan  north  toward  North  Richmond"  (R.  4168) 
and    he   also    proceeded    toward   the    vicinity    of    Castro. 
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tb^roin  this  evidence,  there  can  be  no  doubt  that  after  leav- 
ing the  vicinity  of  No.  1  Gate  the  Plymouth  was  chased 
3T  followed  by  several  cars  north  on  Castro  Street,  and 
Uhat  the  testimony  of  James,  Mrs.  Andrews  and  Hohstadt 
iFBgarding  the  events  that  transpired  immediately  prior 
sto  the  accident  is  substantially  in  accord  with  the  facts. 

■    Lieutenant  Bacon  also  testified  that  after  the  accident 

he  interviewed  the  complainant  Frank  Gayanich  at  the 
^hospital  and  asked  him  how  the  accident  happened  and 

that  Gayanich  replied  that  *'he  was  chasing  a  car"  (K. 

3620).  On  cross-examination  Officer  Bacon  testified  that 
jhe  could  not  ^* remember  whether  he  said  ^chasing'  or 
/following'  ''  {B.  3644). 

That  the  accident  followed  an  unlawful  chase  seems 
hardly  questionable  in  view  of  what  happened  immedi- 
ately after  the  collision.  After  the  Plymouth  turned  over 
beside  the  road,  the  occupants,  in  fear  of  pursuit,  ran 
into  an  adjacent  swamp  area  (R.  4197,  4209,  4216).  Im- 
mediately a  crowd  of  men  got  out  of  arriving  cars  and 
followed  James,  Mrs.  Andrews  and  Hohstadt  into  the 
swamp  screaming  threats  (R.  3622)  and  shouting,  *'Get 
the  sons  of  bitches.  Get  them  out  of  there,  those  scab 
strike  breakers''  (R.  4171),  "Let's  go  over  to  the  Union 
Hall  and  get  some  more  men"  (R.  4210),  and  ''We  will 
get  you  scabs"  (R.  4217).  The  police  warned  the  three 
victims  to  remain  hidden  because  they  were  unable  to 
protect  them  from  the  pursuing  mob  (R.  3623,  4217).  The 
police  finally  assisted  the  victims  to  escape  to  the  rear 
of  the  swamp  (R.  4211,  4217-4218,  4172-4173). 

In  view  of  these  developments,  it  is  inconceivable  that 
this   was   an   ordinary   accident  between    two   cars   alone 
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on  the  road  as  Dausy  and  Gayanish  testified  (R.  1607, 
1608,  1720-1721,  1728).  The  arrival  at  this  hour  of  tho 
night  of  a  crowd  of  pursuers  at  the  scene  of  the  acci- 
dent at  almost  the  instant  it  occurred  (R.  3618)  is  ex- 
plained only  by  the  fact  that  the  Plymouth  was  chased 
down  Castro  Street  by  several  cars,  with  Dausy 's  station 
wagon  leading  the  chase  (R.  4196-4197,  4215-4216).  Tliosc 
who  pursued  James,  et  al.,  into  the  swamp  with  shout.^ 
of  *^scab''  and  ^'strike  breakers"  had  obviously,  along 
with  complainants  Dausy  and  Gayanich,  followed  the 
Plymouth  from  the  place  near  No.  1  Gate  where  Andrews 
and  Brascesco  jumped  over  the  fence  to  go  to  work. 

(b)  The  evidence  amply  justified  discharge. 

The  findings  of  the  trial  examiner,  adopted  by  the 
Board,  were  that  *' Dausy  and  Gayanich  were  not  'chas- 
ing' or  'following'  James's  car  but  were  just  proceeding 
in  a  lawful  manner  and  that  their  actions  that  night,  in 
no  way,  can  be  construed  as  being  such  as  to  warrant 
a  finding  that  they  were  engaged  in  illegal,  unprotected 
activities  or  conduct"  (R.  302). 

This  finding  rests  on  the  bare  denials  of  Dausy  and 
Gayanich.  It  means  the  rejection  of  the  testimony  of  the 
police  officers  as  well  as  the  three  victims  and  Sherwood. 
It  leaves  unexplained  the  receipt  by  the  police  over  the 
radio  of  information  regarding  a  chase  and  the  pursuit 
of  the  victims  into  the  swamp. 

The  Act  protects  the  rights  of  nonstrikers  as  well  as 
strikers.  Employees  have  a  right  to  refrain  from  striking 
and  the  right  to  go  to  and  from  work  witliout  restraint 
or  coercion  while  the  strike  is  in  progress.  The  iact  that 
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I  James  and  his  companions  had  assisted  nonstrikers  to  go 
'  to  work  did  not  make  them  open  game  for  pursuit  and 
'  intimidation.  The  Board  itself  has  recognized  the  un- 
1  lawfulness  of  the  type  of  pursuit  shown  by  the  evidence 
here.  In  Int'l  Longshoremen's  and  Warehousemen's 
.  Union  (1948)  79  NLRB  1487  it  held,  p.  1505: 

**The  conduct  of  the  strikers  and  their  companions, 
quite  apart  from  the  words  they  used,  in  trailing  the 
greatly  outnumbered  little  group  of  strikebreakers 
for  a  considerable  distance  through  the  town  was 
clearly  intimidatory.  This  pursuit  away  from  the 
plant  by  an  inimical  superior  force  clearly  conveyed 
the  unspoken  threat  that  the  strikebreakers  might  well 
be  subjected  to  bodily  harm.  As  such  it  was  hardly 
less  coercive  within  the  meaning  of  section  8(b)(1) 
than  an  express  threat  of  physical  violence." 
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It  was  for  such  conduct  that  Dausy  and  Gayanisli  were 
discharged.  The  pursuit,  *4n  this  atmosphere  of  violence, 
assumed  added  coercive  significance."*^  It  was  clearly 
unlawful  and  unprotected.  It  may  be  that  the  evidence 
would  not  be  sufficient  to  establish  the  guilt  of  Dausy  and 
Gayanich  beyond  a  reasonable  doubt  in  a  criminal  action. 
But  it  cannot  be  denied,  in  view  of  this  record,  that  the 
Company's  action  was  based  on  evidence  which,  to  a  fair 
mind  amply  justified  discharge.*^ 


^^Cory  Corporation  (Local  No.  1150,  United  Elec,  Radio  &  Ma- 
chine Workers)  (1949)  84  NLRB  972,  973. 
*»See:  Albrecht  v.  National  Labor  Relations  Board  (7  Cir.  1950) 
181  F.2d  652,  659. 
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3.     OBSTRUCTION  OF  RAILROAD  TRACKS  ON  OCTOBER  6TH— COM 
PLAINANTS  HERE  INVOLVED:  BRADLEY,  BROCK  AND  GUNTER. 

(a)  The  evidence  on  obstruction  of  railroad  tracks. 

On  October  6,  1948,  three  pickets  blocked  the  movement 
of  a  locomotive  at  No.  31  Gate  by  standing  and  walking 
on  the  track  so  as  to  prevent  it  from  entering  the  re- 
finery. Bradley,  Brock  and  Gunter  were  identified  as  the 
pickets,  were  charged  with  violation  of  the  state  court 
restraining  order  (Resp.  Exh.  81,  83)  and  convicted  of 
contempt  and  fined  (R.  147,  160,  168-171,  189-193). 

Acting  Chief  of  Police  Phipps  testified  that  the  pickets 
continued  to  walk  back  and  forth  across  the  track  in 
the  path  of  the  oncoming  locomotive  mitil  it  stopped :  that 
he  told  Bradley,  leader  of  the  group,  he  was  blocking  the 
railroad  entrance  and  referred  to  the  provisions  of  the 
court  restraining  order;  that  Bradley  said  ''he  would 
not  move,  that  he  would  lay  doAvn  on  the  track  first''  (R. 
3123).  Police  Officer  Baroni's  testimony  is  in  accord  with 
the  testimony  of  Cliief  Phipps.  He  identified  Brock  as  one 
of  the  pickets  and  testified  that  "if  the  train  had  pro- 
ceeded it  would  have  run  over  these  men  on  the  track" 
(R.  3592-3593).  Gunter  admitted  being  the  other  i)icket 
(R.  1527). 

Bradley  claimed  he  only  walked  back  and  forth  paral- 
lel with  the  track.  Brock  testified  that  lie  did  not  stand 
on  or  walk  across  the  track  while  the  locomotive  was 
within  fifty  yards.  Gunter  could  not  remember. 

The  moving  picture  taken  at  the  scene  and  introduced 
in  evidence  (Resp.  Exh.  43)  corroborates  the  testimony 
of   the   police   officers.   Bradley   admitted   on   the    witness 


69 


stand  that  he  "didn't  care  nothing''  about  police  orders 
(B.  1363)  or  court  restraining  orders  (R.  1341). 

,(b)  The  evidence  amply  justified  discharge. 

The  trial  examiner  found  that  the  pickets  did  not  pre- 
:Vent  the  locomotive  from  entering  the  refinery  because 
the  Company  itself  had  barricaded  the  gate  **so  that  no 
vehicle  could  enter  or  leave."  On  this  the  Board  correctly 
found  the  trial  examiner  was  in  error  (R.  215). 

But  the  Board  (one  member  dissenting)  goes  on  to  hold 

:(R.  215-216): 

1  *  *  Bradley 's  conduct  in  picketing  across  the  railroad 

tracks  is  no  different  from  the  picketing  engaged  in 
by  striker  Charles  Borreani^-  across  the  entrance 
way  to  the  Respondent's  parking  lot  which  we  here- 
inafter find  to  be  protected  activity.  The  record  does 
not  establish  that  Bradley  was  blocking  ingress  by 
merely  walking  back  and  forth  across  the  track  when 
an  approaching  locomotive  was  some  distance  away. 
Nor  do  we  regard  Bradley's  mere  statement,  uttered 
in  the  heat  of  controversy,  that  he  would  lie  down 
on  the  tracks  rather  than  permit  passage  of  trains, 
as  sufficient  under  the  circumstances  to  constitute  an 
attempt  to  block  entry  to  the  refinery." 

It  may  be  that  neither  Bradley,  Brock  nor  Gunter  could 
physically  block  the  passage  of  an  approaching  locomo- 
tive * '  by  merely  walking  back  and  forth  across  the  track ' ' 
if  the  locomotive  engineer  were  determined  to  enter  the 
plant  regardless  of  their  safety.  The  fact  is,  however,  that 


•»=^BoiTeani  "walked  back  and  forth  across  the  entrance  way  to 
Kespondent 's  parking  lot ;  he  was  bumped  by  cars  seekinp:  to  enter; 
police  pulled  him  out  oi"  the  way  twice"  (R.  218). 
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they  did  block  the  passage  of  the  train  and  as  held  in 
National  Labor  Rel.  Bd.  v.  Perfect  Circle  Co.  (7  Cir. 
1947)  162  F.2d  566,  this  justified  their  discharge. 

Bradley's  statement  to  the  police  that  he  would  he 
down  on  the  tracks  rather  than  permit  passage  of  the 
train  may  not  be  sufficient  in  itself,  as  the  Board  states, 
**to  constitute  an  attempt  to  block  entry  to  the  refinery" 
(R.  216).  It  does,  however,  establish  beyond  question  his 
state  of  mind  and  purpose  in  continuing  with  the  other 
pickets  to  walk  on  the  track  in  front  of  the  ajjproaching 
locomotive.  The  blocking  of  the  track  was  not  unwitting 
nor  was  it  incidental  to  lawful  picketing.  It  was  intentional 
and  in  addition  to  being  a  deliberate  violation  of  a  duly 
issued  restraining  order,  it  did  not  constitute  an  activity 
protected  under  the  Act. 

We  submit  that  a  preponderance  of  the  evidence  in 
this  case  establishes  that  this  conduct,  condemned  by  the 
state  court,  was  the  sole  reason  for  the  discharge  of  the 
three  complainants  here  involved  and  justified  discharge. 

4.     ASSAULT  AT  GATE  NO.  16  ON  OCTOBER  8TH— COMPLAINANTS 
HERE  INVOLVED:  LCDS  AND  MacDONALD. 

(a)  The  evidence  on  the  assault  at  Gate  No.  16.  | 

On  the  evening  of  October  8th  a  meeting  was  held  in^ 
Richmond  of  one  of  the  AFL  unions  whose  members  were! 
not  on  strike.  A  group  of  nonstrikers  attended  and  shortly 
after  11  P.M.  returned  to  the  relinery  in  three  cars.  An 
occupant  of  each  of  the  three  cars  testified  that  the  cars 
proceeded  very  slowly  through  the  relinery  gate :  that 
as  the  iiecond  car  went  through  the  picket  line  tlir  left 
rear  door   window  was   smashed    (R.  4108):   tiial   as   t 
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third  car  went  throufi:h  the  line  the  pickets  hurled  rocks 
i  and  missiles,  breaking  the  car  windows  and  knocking  holes 
in  the  side  of  the  car  (R.  4055-4056);  that  the  third  car 
stalled  a  short  distance  inside  the  gate  and  the  occu])ants 
of  all  three  cars  got  out  to  push  the  stalled  car  which 
was  being  stoned  by  the  pickets  (R.  4057,  4086,  4J10).  Re- 
inforcements joined  the  pickets  ^(R.  4067;  Resp.  Exh.  27) 
-  and  a  general  rock  fight  followed.  I^hotographs  of  one 
of  the  cars  sho\ving  extensive  damage  was  introduced 
(Resp.  Exh.  25,  26). 

i  Nonstriker  Sherwood  testified  that  as  the  car  in  which 
I  he  was  riding  went  through  the  picket  line  he  saw  a 
.  picket  with  a  rock  in  his  hand,  that  he  saw  the  picket 
t  bring  liis  arm  up  as  if  to  throw,  that  he,  Sherwood,  had  a 

slingshot,  and  that  (R.  4085) : 
,  '^I  told  this  guy,  I  said  *You  let  go  and  I  let  go.' 

He  didn't  let  his  rock  go  so  I  held  onto  mine." 

iP  Orman  Kelley,  a  guard  temporarily  hired  by  the  Com- 
pany during  the  strike  and  stationed  at  the  gate  at  the 
time,  testified  as  a  General  Counsel's  witness.  He  testified 
that  he  saw  one  of  the  occupants  of  the  car  aim  a  sling- 
shot out  the  ^vindow  of  the  car  as  ;it  went  in  the  gate,  but 
did  not  see  him  shoot  it,  nor  did  he  see  anyone  hit  at  that 
time  (R.  4469).  He  testified  that  as  the  cars  went  in 
the  gate  he  heard  the  sound  of  broken  glass;  that  he 
did  not  see  what  caused  it ;  that  the  last  car  was  barely 
through  the  gate  when  he  heard  this  crash  of  glass;  and 
that  the  crash  is  what  started  the  ensuing  fight  (R.  4472, 
4488). 

In  the  fight  which  followed  between  the  returning  work- 
ers and  the  pickets,  two  of  the  complainants,  Lewis  Mac- 
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Donald  and  Bert  F.  Lods,  were  injured  by  fl>ang  missilej 
They  and  another  picket,  complainant  Wyatt,  testified  thsrf;! 
they  saw  nothing  thro^^^l  and  heard  nothing  as  the  cars 
crossed  the  picket  line  (R.  2257,  2258,  2284-2286,  1063). 
MacDonald  admitted  he  was  standing  on  the  right  as  the 
cars  went  through  the  gate  (R.  .2284).  Lods  claimed  he 
was  on  the  coffee  detail  and  had  gone  to  the  gate  to  pick 
up  coffee  cups,  although  he  also  indicated  he  was  doing 
picket  duty  (R.  2275). 

After  the  fight  the  pickets  told  the  workers,  ''One  of 
your  own  buddies  called  up  and  told  us  you  were  coming 
and  we  were  waiting  for, you"  (R.  4089). 

Shortly  after  the  attack,  there  came  to  the  attention  of 
the  Company's  general  manager  Rowell  a  sheet  headed 
''Picket  Line  News''  of  the  kind  circulated  among  the 
pickets  from  time  to  time  during  the  strike,  which  stated, 
regarding  the  incident,  "Thanks  to  a  tip-off  from  a  boiler- 
maker,  our  reserves  Avere  moved  to  the  scene"  (R.  4365; 
Resp.  Exh.  27). 

The  Company  made  an  investigation  of  the  melee  and 
concluded  that  the  nonstrikers  had  been  the  victims  of 
a  planned  attack  and  had  acted  in  self-defense  (R.  4404- 
4405),  and  discharged  Lods  and  MacDonald. 

(b)  The  evidence  amply  justified  discharge. 

The  trial  examiner  found  that  in  his  o])inion  "the 
melee  at  (late  No.  16  on  October  Sth,  was  started  by  tlio 
oc('U])ants  of  the  three  cars  led  by  Sherwood"  (R.  359). 
Tlie  finding  is  that  .Sherwood,  who  was  in  the  first  car,  in- 
stead of  threatening  the  pickets  with  retaliation  if  tli^y 
used  the  rocks  they  were  holding,  as  he  testified,  actually 
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used  the  slingshot  and  hit  one  of  the  pickets  and  that 
istarted  the  melee  (R.  359).  There  is  no  evidence  what- 
;ever  to  support  this  surmise. 

There  is  not  a  single  line  of  testimony  or  evidence  of 
any  kind  that  any  picket  was  hit  or  assaulted  or  that  any- 
thing was  thrown  at  or  shot  at  any  picket  by  anyone  until 
after  the  workers^  cars  had  passed  through  the  gate, 
at  which  time  they  were  severely  battered  and  smashed 
by  the  strikers. 

That  the  pickets  initiated  the  fight  by  smashing  two  of 
the  three  cars  as  they  went  through  the  gate  is  clearly 
'stablished  by  the  testimony  of  the  General  CounsePs  own 
witness  Kelley,  that  the  crashing  of  glass  as  the  cars  went 
through  the  picket  line  ^'started  it"  (R.  4488). 

Lods,  though  not  one  of  the  regular  pickets,  admitted 
he  was  directly  in  the  gateway  when  the  fight  started  and 
tliat  he  may  have  fallen  inside  the  gate  (R.  2261). 

The  evidence  shows  that  MacDonald  was  standing  on 
the  right  as  the  car  went  through  the  gate  (R.  2284), 
that  a  picket  standing  there  held  a  rock  (R.  4085)  and  that 
two  cars  were  damaged  on  the  right  side  while  passing 
through  the  gate  (R.  4056,  4113).  MacDonald 's  denial 
that  anyone  outside  threw  rocks,  and  that  there  was  no 
crash  of  glass  as  the  cars  entered  the  gate  is  reason 
enough  to  attach  no  credibility  to  his  bare  denial  that  he 
took  no  part  in  the  attack. 

Jn  determining  whether  the  Company's  general  manager 
was  reasonable  in  concluding  that  the  melee  was  the  re- 
sult of  ])lanned  attack  by  the  strikers,  we  ask  the  Court 
to  consider,  in  addition  to  the  testimony  of  the  eye  wit- 
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nesses,  the  admission  in  the  bulletin  of  the  striking  union 
that  ^*  Thanks  to  a  tip-off  from  a  boilerinaker,  our  re- 
serves were  moved  to  the  scene' V(Resp.  P^xh.  27)  and  the 
testimony  that  after  the  fight  the  pickets  told  the  non- 
strikers  "Pretty  good!  One  of  your  own  buddies  called 
up  and  told  us  you  were  coming  and  we  were  waiting  for 
you''  (R.  4089).  We  submit  that  the  preponderance  of 
the  evidence  clearly  sustains  the  judgment  of  the  Com- 
pany. 

5.  YACHT  HARBOR  ASSAULT  ON  OCTOBER  12TH— COMPLAINANTS 
HERE  INVOLVED:  ALCARAZ,  COLEMAN,  OGDEN,  MARTINEZ, 
MOCZKOWSKI  AND  B.  VETTER. 

(a)  The  evidence  on  the  Yacht  Harbor  assault. 

Before  dawn  on  the  morning  of  October  12th  five  em- 
ployees attempted  to  return  to  work.  They  drove  toward 
the  end  of  a  peninsula  west  of  the  refinery  and  followed 
a  dead-end  road  to  a  railroad  track,  at  a  point  known  as 
Clark's  Yacht  Harbor.  They  had  intended  to  drive  along 
the  railroad  ties  into  the  rear  area  of  the  refinery.  Be- 
fore they  could  reach  the  refinery  they  were  assaulted  and 
chased  by  a  group  of  men  who  lay  in  wait  in  tlio  dark 
along  the  railroad  track. 

As  a  result  of  circumstances  which  will  be  reviewed 
tlio  Company  decided  that  nine  of  the  complainants  ap- 
prehended in  the  vicinity  were  responsible  for  the  attack 
and  discharged  them.  } 

The  road  to  the  Yacht  Harbor  passes  tlirough  a  gate^'^ 
a  little  more  than  a  mile  from  the  Yacht  Harbor.  During 
the  strike  the  C()mi)any  maintainecl  watchmen  at  this  gate 


'•"^Referred  to  in  the  record  as  the  "Naval  Depot  Gat*\" 
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who  recorded  the  make  and  license  number  of  all  cars 
^passing    through    the    gate    and    also    noted    in    a    book 

the  number  of  passengers  in  each  ear  (Rosp.  Exh.  67). 

riie  road  passing  through  this  gate  is  the  only  highway 

'  to  the  Yacht   Harbor.    This   record  shows  that  between 

M2:00  M.    on   October   11,    1948,   and   5:19   A.M.   on   Oc- 

;  ^  tober  12th,  all  cars  passing  through  the  gate  toward  the 

'  Yacht  Harbor  had  returned  through  the  same  gate  (Resp. 

Exh.  67). 

At  5:19   AM.   a  car  0A\Tied   and  driven  by   the  com- 
!  plainant  Coleman  passed  througli  the  gate  and  proceeded 
toward   the   Yacht    Harbor    (Resp.    Exh.   67,   72).    With 
Coleman  were  complainants  Ogden,  B.  Vetter  and  Hia- 
watha Autry,  as  to  whom  the  Board  refused  to  issue  a 
J  complaint. 

At  5 :20  A.M.  a  car  owned  and  driven  by  the  complain- 
ant Moczkowski  passed  through  the  gate  and  proceeded 
toward  the  Yacht  Harbor  (Resp.  Exh.  67,  73).  With 
j  Moczkowski  were  complainants  Alcaraz,  Martinez  and 
Patrick  A.  MacDonald,  as  to  whom  the  complaint  was 
dismissed,  and  one  George  Vetter. 

Each  car,  according  to  its  occupants,  when  it  reached  the 
Yacht  Harbor  was  parked  under  or  near  a  certain  flood- 
light in  that  area,  remained  parked  for  15  or  20  minutes 
and  then  was  driven  back  to  the  above-mentioned  gate 
where  they  were  both  stopped  at  5:50  A.M.  (Resp.  Exh. 
67). 

Allowing  for  driving  time,  the  two  cars  were  parked  at 
the  Yacht  Harbor  from  approximately  5:26  A.M.  to  5:45 
A.M.    The  occuj)ants  of  each  cai-  admitted  tliat  some,  if 
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not  all,  of  them  got  out.  Yet,  unbelievable  as  it  may  seein,| 
the  occupants  of  neither  car  would  admit  at  any  time  see- 
ing the  other  car  or  its  occupants. 

At  5:29  A.M.,  while  the  two  cars  of  the  complainants 
were  still  at  the  Yacht  Harbor,  the  car  occupied  by  the 
victims  of  the  subsequent  attack  passed  through  the  gate 
in  question  and  proceeded  to  the  Yacht  Harbor  (Resp. 
Exh.  67,  74).  In  this  car  were  nonstrikers  Tieger,  the 
driver,  and  Paasch,  Vaughn,  Antaki  and  Dailey  (R.  3923- 
3924).  They  took  this  roundabout  route  to  work  because, 
as  Dailey  testified,  they  were  afraid  of  being  molested  if 
they  attempted  to  go  through  the  picket  lines  (R.  3924- 
3925). 

Tieger  drove  through  the  parking  area  at  the  Yacht 
Harbor  and  started  down  the  railroad  track.  At  this 
point  they  saw  two  unoccupied  cars  (R.  3927,  4003-4004). 
About  200  feet  from  the  parking  area  they  found  the  way 
l)lockaded  by  ties  and  steel  girders.  The  car  was  stopped 
and  as  the  five  nonstrikers  were  removing  the  o])struction 
they  were  attacked  by  a  group  of  men,  shouting  vile 
names  and  throwing  rocks.  They  were  beaten  with  sticks 
and  Vaughn  was  kicked  in  the  mouth  (R.  4006-4008,  4025). 

After  the  attack,  two  of  the  nonstrikers,  Vauglin  and 
Antaki,  who  had  been  knocked  down,  got  up  and  climbed 
()V(M-  a  hill  and  eventually  found  their  way  into  the  re- 
finery. \^aughn  testified  that  as  he  and  Antaki  were 
climbing  the  hill,  about  15  minutes  after  the  attack,  they 
saw  two  cars  leave  the  vicinity  of  the  attack   (R.  4010). 

Nonstrikers  Dailey  and  Tieger  escaped  in  the  hitter's 
car  by  backing  along  the  railroad  track,  and  then  driving 
over  a  hill  toward  the  Naval  Depot  Gate  (R.  3933-3934). 
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'>ef()re  reaching  the  gate,  just  before  5:50  A.M.,  they 
(^ported  the  incident  to  a  Company  guard  at  what  is 
.now  as  the  TCC  Salt  Water  Station  (R.  3934-3935). 

I    The   other   nonstriker,   Paasch,   while   hiding   under    a 
)barge  saw  two  cars  leave  the  Yacht  Harbor  area  about 
'10  minutes  after  the  attack  or  about  5:45  A.M.  (R.  4026). 
Approximately  5  minutes  later,  while  Tieger  and  Dailey 
I  were  reporting  to  the  guard  at  the  Salt  Water  Station, 
Uwo  cars  were  seen  coming  from  the  Yacht  Harbor  and 
Tieger  and  Dailey  told  the  guards,  ^*  Looks  like  a  couple 
-of  cars  that  were  out  there"  (R.  3935-3936).    The  guards 
stopped  the  two  cars  at  5:50  A.M.  (R.  3936,  Resp.  Exh. 
67).    These  were  complainant   Coleman's   car  and  com- 
plainant Moczkowski's  car. 

Shortly  thereafter,  nonstrikers  Dailey  and  Tieger  re- 
turned to  the  Yacht  Harbor  with  the  police,  the  two  cars 
previously  seen  in  the  parking  area  were  gone,  and  the 
scene  of  the  attack  was  deserted  (R.  3947-3948,  3957-3958). 

As  to  what  transpired  during  the  early  morning  hours 
of  October  12th,  the  testimony  of  the  complainants  varied 
greatly.^^  In  one  respect,  however,  their  testimony  was 


^■^Martinez  testified  they  left  the  Union  Hall  about  an  hour  and 
a  half  after  11:00  P.M.  (R.  1114-1115);  Alcaraz,  that  thev  left 
about  1 :00  or  1 :30  A.M.  (R.  1778) ;  MacDonald,  that  they  left  about 
3:30  or  3:45  A.M.  (R.  2323)  ;  and  Moczkowski,  that  thev  left  five 
or  six  houi-s  after  11 :00  or  11 :30  P.M.  (R.  2112).  B.  Vetter  testified 
that  they  left  the  Union  Hall  about  3:30  or  4:00  A.M.  (R.  1883)  ; 
Coleman,  that  they  left  between  4:00  and  4:30  A.M.  (R.  1978)  ; 
and  Ogdcn  that  they  left  about  5:00  A.M.  or  5:30  A.M.  (R.  2655). 
Alcaraz  testified  they  parked  under  "a  big  floodlight"  (R.  1783); 
Moczkowski  testified,  ''It  wasn't  a  very  big  light"  (R.  2136).  Vet- 
ter, Ogden  and  Coleman  were  all  in  the  same  car;  however,  Cole- 
man testified  all  of  the  occupants  got  out  of  the  car  at  the  Yacht 
Harbor  (R.  1987)  ;  Ogden,  that  only  two  of  the  four  occupants  got 
out  of  the  car  (R.  2657) ;  and  Vetter  testified  no  one  got  out  of  the 
car  at  the  parking  lot  and  that  the  car  did  not  even  stop  there  (R. 
1887,  1893). 
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markedly  similar.  Although  the  two  cars  of  the  com- 
plainants and  nonstriker  Tieger's  car  within  minutes  ofj 
each  other  passed  along  the  only  road  into  the  Yacht 
Harbor,  going  and  coming,  and  parked  in  or  ])assed! 
through  the  parking  area  which  was  at  least  partly  illumi- 
nated, each  of  the  involved  complainants^'^  denied  that  the 
car  in  which  he  rode  passed  any  other  car,  that  any  other 
car  arrived  at  or  left  or  passed  through  the  parking 
area  while  he  was  there,  or  that  he  saw,  other  than  the 
occupants  of  the  car  in  which  he  was  riding,  any  other 
persons  at  or  about  the  Yacht  Harbor  area.  The  physical 
facts  and  the  undisputed  evidence  make  those  denials  un- 
believable. The  conflicting  testimony  and  the  unbelievable 
denials  of  these  complainants  destroy  the  credibility  of 
their  story  that  they  drove  to  the  Yacht  Harbor  in  the 
early  morning  hours  merely  for  the  ride  and  that  they 
saw  nothing  and  they  did  nothing  while  there. 

As  the  attack  was  sudden  and  before  daylight,  with 
only  partial  illumination  from  automobile  headlights  at 
the  scene,  recognition  or  positive  identification  of  the 
assailants  by  the  victims  was  not  possible.  Vaughn,  Dailey 
and  Paasch  each  so  testified  (R.  4009,  3944,  3952,  4025). 
The  beaten  men  did,  however,  obtain  some  impression  of 
the  appearance  and  dress  of  their  attackers  (R.  4007, 
4025,  3931-3932).  There  were  similarities  in  the  appear- 
ance and  dress  ol'  the  group  stopped  at  the  gate  (R.  3937-  I 
3939,  212S-2129,  1114).  When  asked  by  the  police  at  the  ' 
Naval  Depot  gate  if  they  could  identify  their  assailants, 


^•'^Alcaraz  (R.  1785-1786,  1788),  Coleman  (R.  1983-1984,  1987), 
IMartinez  (R.  1112-1113,  1118),  MacDonald  (R.  2324,  2328-2:^30), 
Mofzkowski  (R.  2117-2118,  2120-2121),  Oj?den  (R.  2658),  and  Vet- 
ter  (R.  1886,1890). 
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\'aui!:hn,  Tieger,  Dailey  and  Antaki  all  truthfully  said  they 
ould  not  (R.  4016,  3939,  3953). 

(b)  The  evidence  amply  justified  discharge. 
,     That   an   unlawful   attack   was   made    on   five   workers 

attempting  to  return  to  their  jobs  in  the  early  morning 
I,  hours  of  October  12th  is  not  disputed. 

The  identification  of  the  attackers  by  the  victims  of 

the  attack,   however,  was  admittedly  fragmentary.    The 

^case  as  far  as  these  complainants  are  concerned  is  almost 

^wholly  circumstantial.    But,  as  this  court  has  said,  ''Cir- 

^  cumstantial  evidence  may  be  as  cogent  and  convincing  as 

direct  evidence.''**^ 

The  time  record  maintained  by  the  guards  at  the  gate 
together  with  the  complainants'  testimony  as  to  the  route 
they  drove  after  entering  the  gate  without  question  places 
the  complainants  in  the  vicinity  of  the  attack  when  it  oc- 

'  curred.  Yet  the  trial  examiner  concluded  ^^that  none  of 
the  occupants  of  Moczkowski's  and  Coleman's  cars  were 
in  the  vicinity  of  the  place  of  the  attack  at  the  time  it  was 
being  committed"  (R.  257).  We  submit  that  such  a  finding 

,  is  clearly  contrary  to  the  preponderance  of  the  evidence. 

'  The  Naval  Depot  gate  records  were  identified,  explained 
and  introduced  in  evidence  (Resp.  Exh.  67,  72,  73,  74;  R. 
3905-3918,  4441-4444),  and  show  to  the  exact  minute  when 
the  complainants  went  through  the  gate  to  the  Yacht  Har- 
bor and  when  they  returned.  Yet  there  is  no  finding  of 
even  the  approximate  time  the  complainants  were  at  the 
Yacht  Harbor.  As  to  the  complainants,  the  only  reference 


*^Rocon4i  V.  Guy  Atkiruion  Co.  (9  Cir.  1949)  173  F.2d  661,  665. 
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to  time  is  the  finding  that  Alcaraz  and  the  others  decided 
to  go  for  a  ride  '*at  about  4  o'clock"  (R.  245).  As  to  the 
time  of  the  attack,  the  findings  merely  state  that  it  oc- 
curred '*on  the  morning  of  October  12''  (R.  249). 

Tt  was  not  upon  these  partial  facts  that  the  Company 
concluded  that  the  occupants  of  the  two  cars  wliich  were 
stopped  at  the  Naval  Depot  gate  at  5:50  A.M.  must  have 
been  involved  in  the  attack.  The  Company  knew  the  com- 
plainants Avere  in  the  vicinity  between  5:20  A.M.  and 
5 :50  A.M.,  and  that  the  attack  occurred  sometime  between 
5:29  A.M.  and  5:50  A.M.  Allowing  for  driving  time,  it 
Avill  bo  seen  that  the  complainants  must  have  been  in  the 
Yacht  Harbor  area  when  the  attack  occurred.  To  these 
facts  add  the  testimony  of  nonstrikers  Vaughn  and 
Antaki  that  as  they  climbed  a  hill  to  escape  and  of  Paasch 
that  as  he  hid  under  a  barge  they  saw  two  cars  leave 
the  Yacht  Harbor  on  the  road  back  to  the  gate  where  a 
few  minutes  later  the  two  cars  were  sighted  by  Dailey  and 
Tieger  and  stopped  by  the  guard,  as  shown  by  the  time 
book,  at  5 :50  A.M.  Add  to  this  the  fact  that  shortly  there- 
after the  police  with  Dailey  and  Tieger  returned  to  the 
Yacht  Harbor  and  Found  the  area  deserted.  These  facts, 
coupled  with  the  victims'  description  of  the  attackers, 
fragmentary  as  it  was,  furnished  a  closely  connected  train 
of  circumstances  which  lead  with  more  than  reasonable 
certainty  to  the  conclusion  that  these  complainants  were 
the  attackers.  There  is  nothing  in  the  record  to  show  that 
the  Company's  judgment  in  reaching  that  conclusion  was 
affected  by  anything  other  than  these  ])roven  circum- 
stances. 
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,    The  trial  examiner  found  *'that   Paasch,  and  Vau;^din 
if  two  of  the  five  victims  of  .the  attack]  not  only  admitted 
-  the  police  officers  at  the  Naval  Depot  gate,  a  few  hours 
after  the  attack,  that  none  of  the  occupants  of  Moczkow- 
^•ski's  and  Coleman's  cars  were  among  the  persons  who 
-had  committed  the  attacks,  but  they  also  renewed  these 
.admissions  at  the  hearing  herein ''  (E.  254).    Nowhere  in 
jthe  testimony  of  either  Paasch  or  Vaughn  is  to  be  found 
any  such  admission.   The  Board  properly  rejects  this  find- 
^ing  as  erroneous  as  to  Paasch  (R.  209,  note  1).    Paasch 
„was  not  at  the  Naval  Gate  at  the  time.    Vaughn  testified 
,that  he  told  the  police,  and  he  honestly  admitted  at  the 
,  hearing,  that  he  could  not  identify  the  complainants  as 
I  his  attackers.   On  the  other  hand,  he  made  no  such  state- 
ment, as  is  attributed  to  him  by  the  trial  examiner,  that 
none  of  the  complainants  were  among  the  persons  who 
committed  the  attack. 

The  findings  distort  in  the  same  way  the  testimony  of 
the  nonstriker  Dailey.  Dailey  testified  that  he  did  not 
know  whether  the  apprehended  men  were  the  attackers 
(R.  3939,  3941)  and  he  did  not,  as  the  Board  found,  state 
that  the  suspects  were  not  among  the  attackers. 

F  Dailey  testified  that  though  he  could  not  with  certainty 
identify  the  men  apprehended  at  the  gate  as  his  at- 
tackers he  did  notice  similarities  of  dress  and  appearance. 
He  mentioned  this  to  the  police  who  said  ''That  is  not 
enough  for  an  arrest  by  something  like  clothing '^  (R. 
3951).  He  also  set  forth  the  facts  in  this  regard  in  a 
written  statement  furnished  the  Board  field  examiner 
on  December  21,  1948.  This  statement  is  quoted  in  the 
findings  (R.  255-257)  apparently  as  evidence  of  impeach- 
ment.   Neither  the  General  Counsel  who  introduced  the 
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statement  in  evidence  nor  the  trial  examiner  who  reB( 
on  it  to  discredit  the  witness  points  to  any  material  in-l 
consistency  between  the  statement  ^iven  in  December.! 
194S,  and  the  witness's  testimony  eight  months   later. 

6.      ROCK  THROWING  AT  GATE  NO.  1  ON  OCTOBER  18TH— COM- 
PLAINANTS  HERE  INVOLVED:  DONALDSON  AND  OTTINO. 

(a)  The  evidence  on  rock  throwing  at  Gate  No.  1. 

On  the  morning  of  October  18,  1948,  although  warned  by 
police  over  a  loudspeaker  of  the  terms  of  the  Superior 
Court  restraining  order  (R.  3477-3478,  3512),  a  large 
crowd  of  men  gathered  outside  No.  1  Gate  of  the  Com- 
pany's refinery.  About  7:00  A.M.  a  car  drove  through  the 
gate  into  the  refinery,  and  the  pickets  battered  it  with 
heavy  rocks  (R.  3478,  3513,  4311;  Resp.  Exh.  19).  This 
precipitated  a  rock  fight  between  the  men  inside  and  those 
outside  the  gate.  Identified  in  the  crowd  outside  the  gate 
were  the  complainants  Donaldson  and  Ottino,  each  of 
whom  first  denied  and  then  reluctantly  admitted  partici- 
pating in  the  rock  throwing. 

Neither  Donaldson  nor  Ottino  was  a  straightforward 
or  honest  witness.  Donaldson's  testimony,  that  he  was 
"pretty  sure"  he  didn't  throw  anything  that  morning 
was  false  by  his  own  subsequent  admission  that  lie  "did 
heave  one  rock  *  *  *  fairly  good  sized,  like  a  baseball, 
maybe"  (R.  1665-1666).  Likewise  Ottino 's  testimony  that 
he  "was  just  standing  around"  and  was  not  throwing 
rocks  proved  not  to  be  truthful.  Ottino 's  reluctant  ad- 
mission that  he  "tried"  to  throw  over  the  fence  "twice, 
1  believe,"  confirms  the  testimony  of  witness  Canali  re- 
garding Ottino  that  "He  picked  up  the  rocks  and  he  threw 
his  arm  like  throwing  a  baseball,  and  then  stoo])ed  and 
done  the  same  thing  again"  (R.  4316-4317). 
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i  b)  The  evidence  amply  justified  discharge. 

In  spite  of  Donaldson's  admission  at  the  hearing  that 
18  threw  a  rock  the  size  of  a  baseball  in  the  direction  of 
■I  refinery  building  around  which  a  group  of  non-strikers 
.vere  gathered   (R.  1665)   the  trial  examiner  found  that 
the  credible  evidence  shows  that  Donaldson  took  no  part 
n  the  rock  throwing''  (R.  308).  Tlie  Board  properly  re- 
jected the  finding  as  erroneous  (R.  209,  note  1),  but,  with- 
out further  discussion,  orders  the  Company  to  reinstate 
Donaldson. 

As  to  the  other  complainant,  the  trial  examiner  found 

[R,  385):  '* Admittedly,  Ottino  threw  two  stones  in  the 

(direction  of  the  people  at  the  boiler  house,"  but  recom- 

•mends   reinstatement   because   'Hhe  Respondent  did  not 

(discipline  non-strikers  for  throwing  rocks."  The  Board 

rejects  the  trial  examiner's  rationale   (R.   216-217),  but 

^  (one  member  dissenting)    orders  Ottino 's   reinstatement 

-  on  the  ground  that  his  conduct  * '  was  not  of  such  a  serious 

nature  as  to  pass  the  limits  of  protected  activity"   (R. 

217). 

In  the  process  of  enacting  the  Labor  Management  Re- 
lations Act  of  1947,  Congress  specifically  condemned  at- 
tempts by  the  Board  ^Ho  distinguish  between  what  it 
considered  as  major  crimes  and  minor  crimes  for  the 
purpose  of  determining  what  employees  were  entitled  to 
reinstatement."*'  Long  before  this  the  Supreme  Court, 
referring  to  the  Wagner  Act,  said  ''There  is  not  a  line  in 
the  statute  to  warrant  the  conclusion  that  it  is  any  part 
of  the  policies  of  the  Act  to  encourage  employees  to  resort 
to  force  and  violence  in  defiance  of  the  law  of  the  land. '  '** 


^mouse  Report  No.  510,  U.S.  Code  Cong.  Serv.,  80th  Cong.,  1st 

Sess.,  1947,  pp.  1144-1145. 
*«La6or  Board  v.  Fansteel  Corp.  (1939)  306  U.S.  240,  257-258. 
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Nevertheless,  the  Board  throughout  this  ease,  and  par-i 
ticularly  in  its  treatment  of  the  convicted  mass  picketerel 
and  these  admitted  rock  throwers,  has  attempted  an  arbi- 
trary and  unauthorized  segregation  of  '* serious"  from  th( 
**not  so  serious"  lawbreakers  in  determining  which  em- 
ployees had  been  lawfully  and  which  unlawfully  dis- 
charged. We  submit  that  an  employer's  right  to  discharge! 
does  not  depend  upon  such  nebulous  distinctions. 

7.  AMBUSH  ON  WINEHAVEN  ROAD  ON  OCTOBER  25TH— COM- 
PLAINANTS HERE  INVOLVED:  BRAKKE,  BUSHONG,  COLLINGS 
WORTH,  DAUST,  DODSON,  ANTONE  GAYANICH,  LANQENSAND. 
OGDEN,  PITTMAN  AND  SNEAD. 

(a)  The  evidence  on  the  ambush  on  Winehaven  Road. 

Because  of  an  extended  nightly  campaign  of  property 
damage  and  harassment  of  workers  which  reached  a  peak 
on  or  just  prior  to  October  24th,  the  acting  Chief  of 
Police  of  the  City  of  Richmond  issued  special  orders  to 
his  officers  to  put  an  end  to  this  vandalism  (R.  3131- 
3133).  Investigation  by  police  pursuant  to  these  orders 
resulted  in  the  arrest  of  twenty-one  of  the  complainants 
during  the  night  hours  of  October  24th  and  25th  (R.  3134, 
4367). 

The  iirst  arrests  were  made  during  the  early  morning 
hours  of  October  24th.  Police  officers  investigating  van- 
dalism suspects  found  the  complainant  Brakke  and  others 
(R.  3523-3525)  in  a  car  with  3  '^saps"  or  blackjacks  made 
of  cable  and  tape,  pieces  of  brick,  large  rocks,  a  sling- 
shot and  other  articles  (Resp.  Exh.  48;  R.  3328,  3388- 
3389). 

IjCss  than  24  hours  later  Brakke  was  again  a])])io}ien(K'd 
by  the  police  in  another  car  containing  an  assortment  of 
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>aps  and  other  crude  weapons  (Resp.  Exh.  51).   This  inci- 
pient involved  an  ambush  after  midnight  on  October  25th  in 
vhich  first  a  taxicab  and  then  a  police  car  were  halted  on 
I  lonely  road  by  a  group  of  14  men  who  lay  in  wait  for 
Workers  using  this  route  to  get  in  and  out  of  the  refinery 
i;B.  3341-3342,  3399).    Workers  who  were  afraid  to  use 
^he  main  gates  of  the  refinery  used  this  road  to  reach  an 
irea  back  of  the   refinery  where  they  climbed  over  the 
Fence  or  drove  down  a  railroad  track  into  the   refinery 
](R.  3344,  3924-3925,  4022-4023). 

'  Shortly  after  1:00  A.M.,  a  taxicab  driven  by  Roy  W. 
Haglund  on  Winehaven  Road  toward  Point  Molate,  while 
proceeding  through  a  cut  in  the  hill  at  this  point  in  the 
-road,  was  struck  by  a  fl^^'ing  object  and  ordered  to  stop. 
"According  to  Haglund  he  stopped  the  cab  immediately 
and  ''a  couple  of  fellows  came  up  to  the  cab,  seen  I  had 
^sailors,  said,  'It's  O.K.  to  go  on  through'  ''  (R.  3824). 
This  testimony  of  the  cab  driver  is  corroborated  in  part  by 
admissions  at  the  hearing  by  the  complainant  Dausy,*^ 
one  of  the  fourteen  men  later  arrested  (R.  1745-1746). 
At  the  time  the  cab  driver  noticed  three  cars  parked  along 
the  road,  two  men  by  one  car  and  six  or  eight  by  the  other 
cars  (R.  3825).  The  complainants  admitted  having  parked 
in  three  cars  along  the  road  at  this  point  and  that  some 
of  them  were  out  and  around  the  cars  and  up  and  down 
the  road  (R.  1255,  1449,  1743,  2189-2190,  2710).  On 
his  return  trip,  when  Haglund  reached  the  place  where 
his  cab  had  been  hit,  someone  ''flashed''  him  down, 
"apologized  for  throwing  the  stuff  at"  the  cab  and  said 


'♦^Dausy  was  also  involved  in  the  pursuit  out  Castro  Stroot  on 
October  4th  reviewed  herein  at  pages  62-66. 
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'*the  boys  were  a  little  hasty"  (R.  3826).  The  same 
group  of  men  were  gathered  along  the  road  (R.  3826). 
The  complainant  Wyrick,  one  of  the  fourteen  men  later 
arrested,  admitted  that  he  and  Hershberger  were  in  this 
group  (R.  2193). 

The  cab  driver  reported  the  incident  to  police  officers 
parked  in  a  police  car  near  Gate  No.  16  (R.  3827-3828). 
They  called  the  police  inspector  (R.  3828).  Inspector  Davis 
and  Lieutenant  Fray  responded  to  the  call,  picked  up  the 
cab  driver  at  Gate  No.  16  and  proceeded  to  the  place  where 
Haglund's  cab  had  been  hit  (R.  3330-3331,  3395-3396, 
3828). 

As  the  police  car  came  to  this  point  in  the  road,  a  man 
crouched  beside  the  road  ^v^th  a  flashlight  and  signalled 
it  to  stop  (R.  3333,  3397,  3829).  As  Lieutenant  Fray  got 
out  of  the  car,  another  man  came  up  with  rocks  in  his 
hands  ''in  a  threatening  manner"  and  ten  or  twelve  me; 
appeared  out  of  the  darkness  (R.  3334,  3397,  3452).  Th 
police  officer  in  the  car  called  on  the  police  radio  fo 
assistance  (R.  3334,  3398)  and  when  more  officers  arrivec 
the  men  were  ordered  to  line  up  by  the  three  cars,  t 
Mercury,  a  Pontiac  and  a  Chevrolet,  parked  on  the  sid< 
of  the  road,  and  the  cars  were  searched  (R.  3341-3343 
3400).  The  men  told  the  police  they  had  heard  that  Stand 
ard  Oil  workers  were  using  that  road  to  get  into  the 
plant,  and  they  were  out  there  to  stop  men  from  goinf 
through  to  work  (R.  3342,  3399).  In  the  cars  were  foun 
clubs,  sticks,  pieces  of  rope,  a  piece  of  cable,  a  slingsho 
and  other  articles  (Rosp.  Exh.  46,  49,  50,  51).  Fourtee 
men  were  arrested,  including  complainants  Antone  Gay 
anich,    Collinsworth,    Dausy,    Snead,    Dodson,    Bnshon 
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t   Langensand,  Pittman,  Brakke  and  Odgen.   In  addition,  the 
'    police  arrested  one  Alva  Clark,  not  an  employee  of  re- 
:   spondent,   Hiawatha   Autry,  as   to  whom   the   Board   re- 
fused to  issue  a  complaint,  and  Wyrick  and  Hershberger, 
as  to  whom  the  complaint  was  dismissed  (Resp.  Exh.  46). 

Ten  of  the  men  arrested  were  examined  at  the  hearing. 

]  All  testified  they  were  just  out  for  a  ride  or  killing  time. 

None  of  the  complainants  would  admit  hitting  or  seeing 

t  the  cab  hit.     However,  the   police  found  in   one   of   the 

«  three  cars  occupied  by  the  complainants  a  short  piece  of 

i  cable  which  tit  precisely  the  dent  made  in  the  cab  by  the 

missile  which  struck  it  that  night  (Eesp.  Exh.  53;  R.  3413- 

3415).    Bushong,  Langensand,  Ogden  and  Snead  claimed 

;  either  that  they  did  not  see  the  cab  or  that  they  did  not 

'  see  it  stop  at  any  time  (R.  2709,  2795,  2652,  1312).  Wyrick 

saw  it  stop  only  on  the  return  trip  (R.  2191).  A.  Gayanich 

saw  it  stop  100  feet  and  Collinsworth  from   100  to   150 

feet  from  the  car  in  which  they  had  come  to  the  scene 

(R.  2031,  1257,  1259).    Pittman  claimed  it  stopped  *^down 

the  road  a  ways  where  the  other  cars  were''  (R.  2543), 

as  did  Brakke  (R.  1446).   Dausy  admitted  the  cab  stopped 

opposite  the  point  along  the  road  where  he  and  others 

in  the  group  were  gathered  (R.  1744). 

The  cab  driver  testified  that  when  he  returned  to  the  scene 
of  the  incident  with  the  police  officers  he  could  not  iden- 
tify any  particular  individual,  but  that  ''It  did  look  like 
the  same  group,''  and  he  saw  one  man  with  a  red  plaid 
jacket  and  another  with  a  suntan  jacket  that  he  had 
seen  before  (R.  3830).  He  testified  he  told  the  police  they 
were  the  same  groups  and  he  ''knew  for  sure  on  account 
of  the  way  they  were  dressed  the  first  time"   (R.  3836). 
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He  truthfully  testified  that  he  did  not  see  and  conse- 
quently could  not  identify  which  one  of  the  group  had 
hit  his  cab  (R.  3837).  Police  Lieutenant  Fray  corroborates 
the  cab  driver.  He  testified  that  while  Ha^lund  could  not 
identify  the  person  who  hit  his  cab  (R.  3364)  he  rcco^^nized 
the  group  and  where  the  incident  happened  (R.  3371).  In 
view  of  the  admissions  of  the  complainants  Dausy  (R. 
1745-J746)  and  Wyrick  (R.  2193-2194)  there  can  be  no 
doubt  that  the  group  which  waylaid  the  cab  between  1  :00 
and  2:00  A.M.  was  the  same  group  which  a  few  minutes 
later  stopped  the  police  car.  ■! 

Lieutenant  Fray  who,  the  Board  found,  testified  in  a 
straight  forward  and  impressive  manner  (R.  277)  furthe 
testified  that  when  he  asked  the  group  at  the  scene  whai 
they  were  doing  out  there,  ^'T  don't  know  how  man 
answered  the  questions,  but  they  said,  'We  are  out  here 
because  we  have  information  that  the  workers  from  the 
Standard  Oil  are  using  this  road  to  get  into  the  plant'  '' 
(R.  3341-3342)  and  that  they  were  there  to  stop  workers 
from  ''sneaking  out  that  way  and  over  the  fence"  into 
the  plant  (R.  3338).  Inspector  Davis  testified  that  the 
group  said  "they  didn't  want  anybody  going  through 
there  that  might  be  going  into  the  Standard  Oil  Company" 
(R.  3399). 

(b)  The  evidence  amply  justified  discharge. 

The  Board  concluded  that  the  Company  unlawfully 
discharged  Brakke  and  the  other  complainants  because 
"neither  Brakke  nor  the  13  other  men  arrested  with  him 
on  the  morning  of  October  25  were  involved  in  the  Ilag- 
lund  incident"  (R.  278)  although  the  Board  also  found 
"Each  of  them  admitted,  however,  being  in   the  vicinity 


a 
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of  the  place  where  Haglund  testified  his  cab  had  been 
hif  (R.  277).  This  conclusion  is  based  upon  the  follow- 
ing: 

'*  Haglund  testified  that  he  recognized  two  of  the 
men  who  approached  his  cab  immediately  after  it 
had  been  hit.  He  further  testified  that  these  two  men 
were  among  those  arrested.  Police  Lieutenant  Fray, 
the  officer  in  charge  of  the  approximately  14  police 
officers  who  made  the  aforesaid  arrests,  testified 
*  *  *  that  Haglund  stated  that  he  could  not  identify 
anyone  of  the  14  men.  The  undersigned  was  very 
favorably  impressed  with  the  straightforward  manner 
in  which  Fray  testified  and  finds  that  Haglund  did 
not  testify  truthfully  when  he  stated  that  two  of  the 
men  who  approached  his  cab  after  it  had  been  hit 
were  among  the  14  men  arrested.'' 

The  Board  has  misread  the  record.  Lieutenant  Fray 
did  not  testify  **that  Haglund  stated  that  he  could  not 
identify  anyone  of  the  14  men.''  Fray  testified,  as  Hag- 
lund himself  testified,  that  he  could  not  say  which  one 
of  the  14  persons  had  hit  the  cab  (R.  3363-3364,  3370). 
Fray's  testimony  does  not  in  any  way  contradict  or  dis- 
credit the  cab  driver  Haglund. 

Haglund 's  testimony  that  the  group  arrested  was  the 
same  group  that  was  at  the  scene  a  few  minutes  earlier 
when  his  cab  was  hit  is  beyond  dispute  in  view  of  the 
admissions  of  the  complainant  Dausy  (R.  1745-1746).  The 
trial  examiner's  contrary  conclusion  is  insupportable. 

We  have  seen  in  connection  with  the  assault  at  Clark's 
Yacht   Harbor"^"  how  the  findings  twist  the  testimony  of 


'^<>Supra  p.  81, 
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Vaughn  and  of  Dailey,  victims  of  the  attack,  that  they 
could  not  identify  the  attackers  into  a  statement  that  the 
apprehended  complainants  were  not  the  attackers.  In  a 
similar  manner  in  this  case,  the  testimony  of  Lieutenant 
Fray  that  Haglund  could  not  say  which  individual  hit  his 
cab  is  twisted  into  a  statement  that  Haglund  could  not 
identify  anyone  in  the  group  apprehended  as  in  the  group 
when  his  cab  was  hit.  The  grounds  upon  which  the  trial 
examiner  attempted  to  discredit  the  cab  driver  are  without 
foundation  of  any  kind  in  the  record.  His  testimony  is 
fully  corroborated  by  the  testimony  of  the  police  officers? 
which  the  trial  examiner  credits.  P^urther,  we  submit  that 
the  testimony  of  the  police  officers  alone  establishes  the 
unlawful  nature  and  purpose  of  the  complainants'  rendez- 
vous on  this  road  that  night. 

The  manner  in  which  the  group  stopped  first  the  cab 
and  then  the  police  car,  the  failure  of  the  complainants  to. 
give  any  plausible  reason  for  congregating  in  such  num- 
bers at  this  remote  point  after  midnight,  the  finding  ol 
an  assortment  of  clubs  and  other  weapons  in  the  complain- 
ants' cars,  coupled  with  the  admission  by  the  complain- 
ants testified  to  by  Lieutenant  Fray  and  Inspector  Davia 
that  they  were  out  there  to  stop  workers  from  sneaking 
over  the  fence  and  into  the  plant,  establish  by  a  prepon- 
derance of  the  evidence  that  these  complainants  were 
engaged  in  an  unlawful  attempt  to  prevent  by  force 
threats  and  intimidation  workers  from  going  to  work  in 
the  refinery. 

There  is  no  evidence  of  any  kind  that  these  complain 
ants  were  engaged  in  nor  did  any  of  them   claim   thej 
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t  were  engaged  in  any  activity  protected  by  the  Act  during 
'  the  early  morning  hours  of  October  25th,  nor  is  there  evi- 
dence of  any  kind  in  the  record  that  any  of  them  were 
'  refused  reinstatement  by  the  Company  for  any  legally 
f  protected  activity. 

8.     FURTHER  ARRESTS  ON  OCTOBER  25TH— COMPLAINANTS  HERE 
'  INVOLVED:  HARDIN  AND  KELLEY. 

(a)  The  evidence  on  further  arrests. 

A  few  hours  after  the  taxicab  had  been  waylaid  on  the 
Winehaven  Road,  at  approximately  4:30  A.M.  on  Octo- 
,  ber  25th,  the  city  police  observed  a  coupe  follow  a  cab 
south  on  Castro  Street  and  turn  west  on  Standard  Avenue 
going  toward  Point  Molate  (R.  3678).  After  the  two  cars 
turned  into  Standard  Avenue,  the  coupe  started  to  draw 
up  beside  the  cab,  and  the  police  car  followed.  Several 
blocks  west  on  Standard  Avenue,  the  coupe  crowded  the 
taxicab  to  the  curb  where  both  stopped.  As  one  of  the 
men  in  the  coupe  got  out  and  went  over  to  the  cab,  the 
police  came  up  (R.  3679).  The  cab  driver  told  the  police 
the  men  in  the  coupe  had  **  demanded  that  he  pull  over, 
turn  his  dome  light  on,  that  they  wanted  to  see  what  he 
had  in  the  cab''  (R.  3680).  The  men  in  the  coupe  were  the 
complainants  Hardin  and  Kelley  (R.  3681).  When  asked 
by  the  police  why  they  stopped  the  cab,  Hardin  said  he 
^'wanted  to  see  who  was  in  it"  (R.  3707).  In  Hardin's 
pocket  was  found  a  large  ball  bearing  tied  in  the  corner 
of  a  handkerchief  (R.  3682).  Four  large  rocks,  a  short 
piece  of  lead  cable,  an  ice  pick  and  other  objects  were 
found  in  the  car  (Resp.  Exh.  61;  R.  3688-3689).  Hardin 
and  Kelley  were  arrested  and  charged  with  violation  of 
the  Deadly  Weapons  Act  (Resp.  Exh.  60). 
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Hardin  and  Kelley  disagree  on  where  they  had  been  and 
where  they  were  going  at  the  time.  Hardin  testified  that 
he  and  Kelley  had  been  to  No.  31  Gate  on  Castro  Street, 
and  had  driven  south  on  Castro  Street  and  west  on  Stand- 
ard Avenue  (R.  2072).  This  admission  corroborates  i^olico 
Sergeant  Warner  who  testified  he  saw  the  coupe  follow 
the  cab  soutli  on  Castro  Street  and  turn  west  onto  Stand- 
ard Avenue  (R.  3677-3678).  Contradicting  Hardin,  Kelley 
testified  he  was  positive  they  did  not  drive  up  Castro 
Street  (R.  860).  Both  Hardin  and  Kelley  claimed  they 
knew  nothing  of  the  rocks  or  the  piece  of  cable  found 
in  the  car  (R.  869,  2077-2079).  Hardin  denied  the  ball 
bearing  tied  in  his  handkerchief  was  a  sap  or  ^* persuader'^ 
and  claimed  it  was  a  ** souvenir*'  (R.  2078). 

(b)  The  evidence  amply  justified  discharge. 

Again  we  find  the  trial  examiner  distorting  the  testi- 
mony of  a  witness  and  attempting  to  discredit  him  upon 
facts  without  support  in  the  record.  He  found  that  Police 
Sergeant  Warner  *' testified  at  great  length  *  *  ♦  about 
overhearing  the  conversation  between  Hardin,  Kelley,  and 
the  cab  driver  and  about  hearing  Hardin  and  Kelley  make 
certain  admissions  to  the  other  police  officers  *  *  *''  (R. 
333-334).  There  is  not  a  word  of  such  testimony  by  AVamer 
in  the  record.  The  trial  examiner  further  found  that  when  ♦ 
Warner  was  asked  why  the  police  seized  a  flashlight,^^ 
**  Warner  said,  in  efTect,  because  the  flashlight  could  have 
been  used  as  a  blackjack"  (R.  334).  We  are  unable  to  find 
any  such  testimony  in  the  record.  Nevertheless,  on  the 
basis  of  the  foregoing,  the  trial  examiner  concluded  that 
Warner  **was  far  from  a  credible  ^^^tness.'* 


•iSee  Resp.  Exh.  61, 
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1     The  Board  recognizes,  in  part,  the  trial  examiner's  error 

and  notes  that  Officer  Warner  did  not  testify  *^that  he 

overheard  a  conversation  between  Hardin,  Kelley,  and  a 

I  cab  driver  on  October  25,  1948,  as  set  forth  in  the  Tnter- 

'  mediate  Report'^  (R.  209,  note  1).  In  spite  of  the  fact  that 

there  is  no  justification  whatever  in  the  record  to  discredit 

:  the  police  officer,  the  Board  like  the  trial  examiner,  accepts 

.  the  glib  story  of  Hardin  and  Kelley  that  they  did  not 

<  stop  the  taxicab,  the  cab  driver  stopped  them  and  that 

;  they  knew  nothing  about  the  rocks  and  other  articles  found 

in  the  car. 

Whether  or  not  the  coupe  crowded  the  cab  to  the  curb, 
as  it  appeared  to  the  police  officers,  it  is  obvious  from  the 
admissions  of  Hardin  and  Kelley  that  the  cab  driver  was 
aware  of  being  pursued  and  was  concerned  for  his  safety. 
Another  cab  driver  testified  that  one  night  during  this 
period  about  2  A.M.  in  the  same  vicinity,  a  group  of  men 
**  stopped  me  and  told  me  to  turn  my  dome  light  on  or  I 
might  get  the  cab  turned  over*'  (R.  3831).  The  record 
shows  that  on  another  occasion  a  taxicab  was  followed 
from  the  refinery  for  about  a  mile  and  then  turned  over 
on  its  side  by  a  group  of  unidentified  men  (R.  2732-2735). 

In  view  of  this  series  of  attacks  on  taxicabs,  and  the 
waylaying  of  the  cab  by  a  group  of  the  complainants  on 
Winehaven  Road  but  a  few  hours  before,  it  is  impossible 
to  attach  to  the  conduct  of  Hardin  and  Kelley  the  innocent 
motives  they  professed.  The  unexplained  following  of  the 
cab,  the  warning  given  the  cab  driver,  and  the  finding  by 
police  of  rocks  and  a  short  piece  of  lead  pipe  in  the  com- 
plainants' car  all  fit  the  pattern  of  planned  vandnlism  nnd 
intimidation. 


» 
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9.      ATTEMPTED   ACTS   OF   SABOTAGE— COMPLAINANTS   HERE   IN 
VOLVED:  LEIGHTY,  BRIGHT.  HALL,  MORGAN  AND  VANEK. 

(a)  The  evidence  on  attempted  acts  of  sabotage. 

During  the  strike  there  were  several  attempts  to  sabo- 
tage operation  of  the  Company's  refinery.  During  the 
evening  of  September  21st,  approximately  a  mile  and  a 
half  north  of  the  plant,  in  an  isolated  district,  padlocks 
on  certain  gas  valves  were  broken  and  the  valves  closed, 
sliutting  off  the  supply  of  natural  gas  to  the  refinery  (R. 
4353-4355,  2939-2941).  On  the  same  evening  at  the  same 
hour,  at  a  point  3  or  4  miles  away,  a  s\vitch  was  pulled 
on  the  main  power  plant  (R.  4356,  2941).  Natural  gas  is 
one  of  the  principal  fuels  used  in  the  refinery.  Cessation 
of  gas  or  a  change  in  the  supply  of  gas  to  the  cracking 
units  operating  at  very  high  temperatures  and  high  pres-, 
sures  could  be  extremely  hazardous  to  equipment  and  t 
personnel  (R.  4354-4355).  Serious  damage  was  avoide 
because  the  workers  in  the  refinery  were  alerted  to  th 
danger  by  constant  rumors  of  threatened  sabotage  an 
were  prepared  to  meet  the  emergency  w^hen  it  occurred 
by  switching  from  gas  to  fuel  oil  (R.  4355).  Subsequently, 
the  bottom  valves  on  five  60,000-barrel  gasoline  storage 
tanks  were  found  open  at  the  Company's  San  Pablo  tank 
farm,  ?i\e  miles  north  of  the  refinery  (R.  4357). 

Charles  Camren,  who  had  been  on  strike  and  returnee 
to  work  before  the  end  of  the  strike,  testified  tliat  in  tlu 
early  ])art  of  November,  about  4  or  4:30  in  the  morning 
lie  was  called  to  the  telephone,  and  the  party  calling  said, 
to  (juote  Camren,  *'lf  you  don't  get  out  of  there  1  an 
going  to  tell  what  I  know  about  the  gas  valve"  (R.  4041) 
Camren  identified  the  caller  as  the  complainant  Leighty 
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lie  had  worked  with  Leip^hty,  talked  to  him  on  occasions 
on  the  telephone  before,  and  Leighty  was  one  of  the  few 
people  outside  the  refinery  who  knew  he  was  working  at 
'  the  time  of  the  call  (R.  4044-4045).  Leighty  admitted 
talking  to  Camren  on  the  telephone,  claiming  Camren  had 

-  called   him,   but  denied  making  the   statement  about  the 

-  gas   valves    (R.   4460-4462).    He  admitted  working  with 
I   Camren,  having  telephone  conversations  on  occasions  with 

Camren,  and  knowing  that  Camren  had  returned  to  work 

:  before  the  end  of  the  strike  (R.  2778,  4460-4461).   Leighty 

'  also  admitted  that,  having  been  ^*  broken  in  for  shift  fore- 

'  man''  in  the  Utility  Department,  he  was  familiar  with 

'  the  location  of  the  valves  in  question  and  the  control  of 

the  valves  over  the  illuminating  gas  supply  to  the  refinery 

(R.  2776).   There  is  nothing  in  the  record  to  suggest  any 

reason  to  doubt  the  truth  of  Camren 's  testimony. 

P  Near  the  end  of  September  an  incendiary  missile  re- 
ferred to  as  a  ''smoke  bomb''  which  had  been  ignited  and 
burned  out  was  found  inside  the  refinery  fence  approxi- 
mately 30  feet  from  certain  high  pressure  butane  tanks 
(R.  2948,  3072-3074).  It  was  about  the  size  of  a  gallon 
can  (R.  2951).  Tests  conducted  by  the  police  showed  that 
the  so-called  ''bomb"  made  a  slow  fire  of  high  tempera- 
ture (R.  3076,  3481-3483).  About  the  same  time  a 
mysterious  fire  which  appeared  to  be  of  incendiary  ori- 
gin occurred  during  the  night  in  a  lumberyard  in  the  re- 
finery near  the  fence  on  Castro  Street  (R.  2952-2953). 

During  the  evening  of  October  24th  the  police  saw  two 
workers  leave  the  refinery  through  No.  1  Gate.  Several 
men  in  a  car  slowly  followed  the  workers  as  they  walked 
up  the  street  (R.  3693,  3714).   When  the  two  men  boarded 
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a  bus,  the  car  followed  the  bus  for  another  three  or  three 
and  a  lialf  blocks  (R.  2371,  3694,  3717).  The  police  officers 
stopped  the  car  and  upon  searching  it  found,  among  other 
things,  two  large  rocks  and  a  smoke  bomb  (R.  369G,  3719- 
3720);  Resp.  Exh.  62).  The  smoke  bomb  looked  like  a 
gallon  can  (R.  3696).  In  the  car  were  the  complainant^^ 
J^right,  Hall,  Morgan  and  Vanek  and  a  man  named  Page 
(Resp.  Exh.  42).  When  asked  what  they  were  doing  with 
the  smoke  bomb,  no  one  knew  anything  about  it  or  how 
it  got  in  the  car  (R.  3723).  The  men  were  arrested  and 
charged  with  violation  of  the  Deadly  Weapons  Act  (Resp. 
Exh.  42).  Morgan  testified  they  followed  the  workers 
from  tlio  refinery  because  ^' Those  guys  got  a  lot  of  guts*' 
(R.  1685);  Hall  said  regarding  the  workers  **They  got 
plenty  of  nerve''  (R.  1699)  and  Bright  testified  they  in- 
tended "to  save  [the  workers]  a  lot  of  trouble"  (R. 
1522). 

(b)  The  evidence  amply  justified  discharge. 

As  to  the  gas  valve  incident,  the  Board,  solely  on  the 
basis  of  how  the  two  witnesses  ''impressed''  the  trial  ex- 
aminer, discredits  Camren's  testimony  and  credits  th 
complainant  Leighty's  denial  that  he  threatened  in  th 
telephone  conversation  with  Camren  "to  tell  what  1  know 
about  the  gas  valve"  (R.  349). 

The  Board  finds  that  the  smoke  bomb  "cannot  per  s 
he  chargeable  to  Bright,  Morgan,  Hall  or  Vanek"  and 
their  motives  were  not  improper  (R.  286).  That  the  ])lans 
of  the  complainants  apprehended  in  the  car  with  the 
smoke  bomb  after  following  the  two  nonstrikers  went  be- 
yond peaceful  persuasion  is  indicated  by  the  reference  to 
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.>a villi::  the  two  workmen  "a  lot  of  trouble''  and  the  ad- 
s  mitted  reniarkij  '* Those  guys  got  a  lot  of  guts'*  and 
•  **They  got  plenty  of  nerve.'*  Furthermore,  it  is  unbe- 
lievable that  the  smoke  bomb,  an  object  the  size  of  a  gal- 
:  Ion  can,  found  in  the  back  seat  of  the  car  where  some 
,  of  the  complainants  were  sitting  should  go  completely 
unnoticed  by  everyone. 

While  the  evidence  does  not  show%  and  admittedly  the 
Company  was  never  able  to  determine,  the  complainants' 
responsibility  for  the  acts  of  sabotage,  the  record  shows 
the  refusal  of  re-employment  in  these  cases  to  be  the 
lawful  exercise  by  the  employer  of  its  normal  right  to 
select  its  employees  under  trying  circumstances. 

The  entire  community  was  terrorized  by  widespread 
vandalism  and  continued  threat  of  violence.  The  circum- 
stances justified  strong  measures.  That  management 
chose  to  regard  Leighty's  connection,  whatever  it  was, 
with  the  unsolved  mystery  of  the  gas  valves,  and  the  con- 
nection of  Bright,  Morgan,  Hall  and  Vanek  with  the 
smoke  bomb,  as  sufficiently  serious  under  all  the  circum- 
stances to  warrant  their  discharge  does  not  establish 
either  interference  with  or  discrimination  because  of  law- 
ful union  activities.  As  in  regard  to  the  other  incidents, 
there  is  no  evidence  of  any  kind  that  any  other  factor 
entered  into  the  consideration  of  the  Company  in  the  case 
^of  a  single  one  of  the  complainants. 

Thus,  even  on  the  erroneous  theory  that  the  Company 
had  the  burden  of  proving  the  complainants  were  dis- 
charged for  other  than  lawful  strike  activities,  the  Com- 
pany sustained  that  burden  and  established  by  a  preponder- 
ance of  the  evidence  ample  justification  for  the  discharges. 
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CONCLUSION. 

For  each  of  the  foregoing  reasons  we  respectfully  sub- 
mit that  the  order  of  the  Board  should  be  vacated  and  s('t 
aside  and  that  said  order  and  each  and  every  part  tliereof 
should  be  denied  enforcement. 

Dated,  San  Francisco,  California, 
May  4,  1951. 

Respectfully  submitted, 

Marshall  P.  Madison, 
EuGKNE  D.  Bennett, 
Francis  R.  Kirkham, 
Charles  F.  Prael, 

Attorneys  for  Petitioner, 
PiLLSBURY,  Madison  &  Sutro, 
Of  Counsel. 
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fn  the  District  Court  of  the  United  States  in  and 
for  the  District  of  Idaho,  Eastern  Division 

No.  1592 

PEED  D.  HILLIARD  as  Receiver  of  JESSE  M. 
CHASE,  INC.,  a  Corporation, 

Plaintiff, 

vs. 

LOUISE  B.  MUSSELMAN  SISIL, 

Defendant. 

PETITION  FOR  REMOVAL  OF  CAUSE 

To  the  Honorable  Chase  A.   Clark,  Judge  of  the 
United  States  District  Court  for  the  District  of 
I        Idaho,  Eastern  Division : 

I  Comes  now  Louise  B.  Musselman  Sisil,  the  above- 
named  defendant  and  files  this  petition  for  removal 
of  this  cause  from  the  District  Court  of  the  Fifth 
Judicial  District  of  the  State  of  Idaho  in  and  for 
Bannock  County,  in  which  it  is  now  pending,  to  the 
District  Court  of  the  United  States  for  the  District 
of  Idaho,  Eastern  Division,  and  makes  the  following 
statement  of  facts  which  entitles  the  defendant  to  a 
removal  of  said  action : 

I. 

That  attached  hereto  is  a  copy  of  the  Amended 
Comph\int  filed  in  the  State  District  Court,  said 
complaint  is  marked  Exhibit  *'A"  and  by  this  refer- 
ence made  a  part  hereof. 


4  Fred  D.  Hilliard,  etc,  vs, 

TI. 

That  the  plaintiff  is  and  at  all  times  herein  men-| 
tioned,  has  been  a  resident  of  the  State  of  Idaho 
and  that  Jesse  M.  Chase,  Inc.,  a  corporation  is  an 
Idaho  corporation  with  its  principal  place  of  busi- 
ness at  Pocatello;  that  Louise  B.  Musselman  Sisil, 
defendant  is  a  bona  Me  resident  of  the  State  of 
California  and  was  served  with  summons  and  com- 
plaint in  the  above-entitled  cause  on  the  30th  day 
of  November,  1949. 

III. 

That  the  amount  in  controversy  exceeds,  ex- 
clusive of  interest  and  costs,  the  sum  or  value  of 
$3,000;  that  the  real  estate  described  in  plaintiff's 
complaint  and  to  which  title  is  sought  to  be  quieted, 
is  of  the  approximate  value  of  $70,000.00;  that  the 
defendant  herein  claims  a  lien  upon  said  real  estate 
by  reason  of  a  judgment  obtained  in  the  above- 
entitled  court  wherein  Louise  B.  Musselman  Sisil 
was  plaintiff  and  Jesse  M.  Chase  defendant;  said 
judgment  being  in  the  amount  of  $10,330.73;  that 
she  also  claims  a  lien  upon  said  property  by  reason 
of  a  certificate  of  sale  issued  to  her  by  the  United 
States  Marshal  for  the  District  of  Idaho  and  for 
which  she  bid  or  paid  the  sum  of  $3,250.00. 

IV. 

That  defendant  files  herewith  a  bond  in  the  sum 
of  $500.00. 

Wherefore,  your  petitioner  prays  that  said  cause 
])('  removed  to  the  United  States  District  Court  lor 
the   District   of   Idaho,   Eastern    Division    and    for 
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ich  other  and  further  Order  as  may  be  just  and 
roper  in  the  premises. 

LOUISE  B.  MUSSELMAN 
SISIL, 

By  /s/  B.  W.  DAVIS, 
^  Her  Attorney. 

^Uate  of  Idaho, 

bounty  of  Bannock — ss. 

B.  W.  Davis,  being  first  duly  sworn,  deposes  and 
ays : 

That  he  is  the  attorney  for  Louise  B.  Musselman 
Sisil  and  that  he  makes  this  verification  for  and 
)n  her  behalf ;  that  the  reason  he  makes  the  same  is 
because  the  said  Louise  B.  Musselman  Sisil  is  not 
^fv^ithin  the  State  of  Idaho  and  that  this  affiant  is 
familiar  with  all  of  the  facts  set  forth  in  this  Peti- 
,tion;  that  he  has  read  the  above  and  foregoing 
petition,  knows  the  contents  thereof  and  the  facts 
therein  stated  are  true. 

/s/  B.  W.  DAVIS. 

Subscribed  and  sworn  to  before  me  this  8th  day 
of  December,  1949. 

[Seal]         /s/  LAURA  S.  GOUGH, 
Notary  Public. 


6  Fred  D,  Hilliard,  etc.,  vs. 

Exhibit  ^^  A" 

In  the  District  Court  of  the  Fifth  Judicial  Distrie] 
of  the  State  of  Idaho,  in  and  for  Bannock  County 

FRED  D.  HILLIARD,  as  Receiver  of  JESSE 
CHASE,  INC.,  a  Corporation, 

Plaintiff, 
vs. 

LOUISE  B.  MUSSELMAN  SISIL, 

Defendant. 

AMENDED  COMPLAINT 

For  cause  of  action  against  the  above-named  de- 
fendant, plaintiff  alleges: 

I. 

That  plaintiff  is  the  duly  appointed,  qualified  and 
acting  Receiver  of  the  Jesse  M.  Chase,  Inc.,  a  cor- 
poration, by  virtue  of  an  order  of  the  District  Court 
of  the  Fifth  Judicial  District  of  the  State  of  Idaho, 
in  and  for  Bannock  Coimty,  in  an  action  entitled 
J.  A.  Youngren,  plaintiff,  vs.  Jesse  M.  Chase,  Inc., 
a  corporation,  made  on  the  5th  day  of  November, 
1949,  and  subsequently  qualification  as  such  receiver 
by  filing  the  necessary  oath  and  giving  bond  as  re- 
quired on  order  of  the  said  couii. 

II. 

That  the  said  Jesse  M.  Chase,  Inc.,  is  now,  and  at 
all  the  times  herein  mentioned,  was  a  corporation, 

oruaniz(Ml  and  existing  nnder  and   hy  virtue  of  the 
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aws  of  the  State  of  Idaho,  with  its  principal  place 
.f  business  at  Pocatello,  Bannock  County,  Idaho. 

! 

1  III. 

That  plaintiff,  as  Receiver  of  said  Jesse  M.  Chase, 
[nc,  a  corporation,  is  now  the  owner  in  fee  simple 
ind  in  possession  of  the  following  described  real 
estate  situate  in  Bannock  County,  Idaho,  to  wit : 

Lots  6  and  7  in  Block  267;  North  25  feet  of 
Lot  15  and  all  of  Lot  16  in  Block  235,  and  Lots 
17,  18,  19  and  20  inclusive,  in  Block  235  all  in 
Pocatello  Townsite,  Bannock  County,  Idaho, 
according  to  the  official  plat  of  the  survey  of 
I  said  lands  returned  to  the  General  Land  Office 
by  the  Surveyor  General. 

IV. 

'  That  the  defendant,  Louise  B.  Musselman  Sisil, 
claims  some  estate,  right,  title  or  interest  in  and  to 
said  property  adverse  to  plaintiff's  interest;  that 
the  claim  of  said  defendant  is  without  any  right 
whatsoever,  and  said  defendant  has  no  right,  title, 
interest  or  estate  whatsoever  in  and  to  said  above 
described  real  property,  or  any  part  or  portion 
thereof. 

Wherefore,  Plaintiff  prays  judgment:  That  the 
defendant,  Louise  B.  ^lusselman  Sisil,  be  required 
to  set  forth  the  nature  of  her  claims,  and  that  all 
adverse  claims  may  be  determined  by  a  decree  of 
this  court;  that  by  said  decree  it  be  declared  and 
adjudged  that  plaintiff  is  the  owner  in  fee  simple 
of  said  premises  described  in  said  comijlaint,  as  Re- 
ceiver of  Jesse  M.  Chase,  Inc. ;  that  the  defendant, 
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Louise  B.  Musselman  Sisil  be  decreed  to  have  lu 
estate,  right,  title  or  interest  whatsoever  in  and  tc 
said  real  property  or  any  part  thereof,  and  that  the' 
title  of  the  plaintiff  to  said  lands  and  premises  is 
good  and  valid. 

That  it  be  further  adjudged  and  decreed  that 
said  Louise  B.  Musselman  Sisil,  be  forever  enjoined 
and  debarred  from  asserting  any  right,  title,  inter- 
est, claim  or  estate  whatever  in  and  to  said  lands 
and  premises,  or  any  part  thereof,  adverse  to  the 
plaintiff. 

And  that  plaintiff  have  such  other  and  further 
relief  as  to  this  court  may  seem  meet  and  equitable 
in  the  premises,  and  that  plaintiff  recover  his  costs 
herein  incurred. 

BISTLINE  &  BISTLINE, 
Attorneys  for  Plaintiff. 
State  of  Idaho, 
County  of  Bannock — ss. 

Fred  D.  Hilliard,  being  first  duly  sworn,  deposes 
and  says:  That  he  is  the  above-named  plaintiff; 
that  he  has  read  the  foregoing  complaint,  knows  the 
contents  thereof,  and  believes  the  facts  therein 
stated  to  be  true. 

/s/  FliED  1).  HILLIARD. 

Subscribed  and  sworn  to  before  me  this  28th  day| 
of  November,  1949. 

/s/  F.  .M.  BISTLINE, 

Notary  Public,  Pocatello, 
I(h\]i(). 


[l-Jidoiscd]:      1m1(m1   I)(MMMiil)or  1(\   lfM9. 
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[Title  of  District  Court  and  Cause.] 

ANSWER  TO  AMENDED  COMPLAINT 

Comes  now  the  defendant  and  for  answer  to  plain- 
tiff's amended  complaint,  admits,  denies  and  alleges: 

I. 

'     This  defendant  admits  Paragraphs  I  and  II  of 

'said  complaint. 

^  II. 

Defendant  admits  that  the  record  title  to  the  real 
estate   described   in   Paragraph   III   of   plaintiff's 
^complaint  shows  Jesse  M.  Chase,  Inc.,  as  the  owner 
'in  fee  of  the  same,  but  alleges  that  the  said  cor- 
-poration  is  not  in  truth  and  in  fact,  the  owTier  of 
said  real  estate,  but  that  the  same  is  owned  by  Jesse 
M.  Chase  an  individual,  and  if  not  owned  by  said 
Jesse  M.  Chase,  is  held  in  trust  by  the  said  corpora- 
tion for  the  payment  of  the  debts  of  Jesse  M.  Chase, 
and  especially  for  the  payment  of  a  judgment  re- 
:  covered  by  Louise  B.  Musselman  Sisil  in  the  above- 
j  entitled  cause  in  an  action  wherein  she  was  plaintiff 
-  and  Jesse  M.  Chase  defendant  and  in  which  a  judg- 
,  ment  was  entered  in  her  favor  in  the  sum  of  $10,- 
330.73,  and  alleges  that  the  real  estate  in  said  para- 
graph III  described,  is  subject  to  the  lien  of  said 
judi^inent. 

IIL 
Defendant  admits  all  of  Paragraph  IV  of  said 
Amended  Complaint,  except  that  defendant  denies 
that  her  claim,  which  is  adverse  to  the  plaintiff's 
cl.iini  is  without  right,  or  inferior  to  the  claim  of 
tlie  ])laintiff  and  alleges  tliat  it  is  snjxMior  tlicret'). 
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Further  Answering  Said  Amended  Complaint  and 
as  a  Complete  and  Affirmative  Defense  Thereto, 
the  Defendant  Alleges : 

I. 
That  Jesse  M.  Chase,  Inc.,  a  corporation  as  re- 
ferred to  in  plaintiff's  complaint  was  organized  by 
Jesse  M.  Chase,  an  individual,  solely  for  his  own 
benefit;  that  said  corporation  was  operated  by 
dummy  directors  in  the  employ  of  Jesse  M.  Chase 
and  who  acted  under  his  supervision  and  direction; 
that  the  said  Jesse  M.  Chase  transferred  all  of  his 
assets  that  were  liable  for  and  should  have  been 
used  for  the  payment  of  this  defendant's  claim 
and  judgment  to  said  Jesse  M.  Chase,  Inc.,  a  cor- 
poration, without  any  consideration  whatever  except 
for  the  issuance  of  corporate  stock  and  that  Jesse 
M.  Chase,  for  all  legal  intents  and  purposes,  was 
the  owner  of  all  of  the  stock  issued  by  said  cor- 
poration; that  said  corporation  assumed  the  pay- 
ment of  certain  Investors  Certificates  outstanding 
and  signed  by  Jesse  M.  Chase,  an  individual,  and 
agreed  to  pay  the  same;  that  the  defendant  herein 
was  the  owner  of  such  Investors  Certificates  and 
the  judgment  heretofore  referred  to  was  rendered 
in  her  favor  in  a  suit  upon  such  certificates;  that 
the  transfer  of  the  property  of  Jesse  M.  Chase  to 
said  corporation  was  in  fraud  of  this  creditor  and  of 
creditors  generally,  and  that  said  corporation  was 
lully  advised  of  and  knew  all  of  the  facts  and  cir- 
cumstances surrounding  the  purchase  of  Investors 
(^'rtificntes  Init  this   defondnnt   and   lior   tluMi    Inis- 
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'i;)aiid,  \Vm.  H.  Musselman,  and  that  the  proceeds  of 
i^aid  certificates  and  the  money  paid  by  this  defend- 
mt  and  her  then  husband,  went  into  and  became  a 
part  of  the  assets  of  Jesse  M.  Chase,  Inc.,  with  the 
full  knowledge  of  all  of  the  officers  of  said  corpora- 
Hon,  which  was  entirely  owned  and  controlled  by 
Jesse  M.  Chase,  an  individual ;  that  said  corporation 
took  and  accepted  the  real  estate  described  in  plain- 
tiff's complaint,  as  trustee  for  the  benefit  of  this 
'defendant  and  that  defendant's  judgment  against 
Jesse  M.  Chase  is  a  valid  lien  upon  the  real  estate 
in  plaintiff's  complaint  referred  to. 

Wherefore,  defendant  prays  that  plaintiff's  com- 
.plaint  be  dismissed  and  that  this  court  determine 
(and  enter  its  decree  to  the  effect  that  defendant's 
Judgment  is  a  valid  lien  upon  the  real  estate  in  plain- 
. tiff's  complaint  described  and  for  such  other  and 
further  relief  as  may  seem  just  and  proper  in  the 
premises,  and  that  defendant  recover  all  of  her  costs 
herein  incurred. 

/s/  B.  W.  DAVIS, 

Attorney  for  Defendant. 

State  of  Idaho, 
County  of  Bannock — ss. 

B.  W.  Davis,  being  first  duly  sworn  upon  his 
oath,  dei>oses  and  says : 

That  he  is  the  attorney  for  the  defendant  in  the 
above-entitled  cause;  that  he  makes  this  verification 
for  and  on  behalf  of  the  defendant  for  the  reason 
that  she  is  absent   from  and  lives  outside   of   the 
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State  of    Idaho,   the   phiee   where   Affiant   has   hi.^ 
residence  and  office.    That  he  is  familiar  and  ac 
qnainted  with  the  facts  set  foilh  in  the  above  am 
foregoing  answer  and  that  the  facts  therein  stated 
are  true  as  he  believes. 

/s/  \^.  W  .  DAVIS. 

Subscribed  and  sworn  to  before  me  this  12th  day 
of  December,  1949. 

[Seal]        /s/  LAURA  S.  GOUCJII, 
Notary  Public. 

Sei*vice  admitted. 

[Endorsed]  :     Filed  December  1,3,  1949. 


[Title  of  District  Court  and  Cause.] 

AMENDED  ANSWER  TO  AMENDED 
COMPLAINT 

Comes  now  the  defendant  and  by  leave  of  Coui-t 
granted  at  the  close  of  the  presentation  of  evidence 
by  the  parties  on  the  trial  hereof  and  tiles  this,  her 
Amended  Answer  and  separate  affirmative  defense 
to  conform  to  the  proof  submitted.  ^ 

I. 

This  defendant  admits  Paragi-aphs  I  and  11  of 
said  complaint. 

TT. 

Defendant  adnuts  that  tlie  record  title  to  the  real 
estate    dfscrilx'd    in     Para^Ta]i]i    111     of    ]»lai]ititf*3 
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complaint  shows  Jesse  M.  Chase,  Inc.,  as  the  oNviier 
in  fee  of  the  same,  but  allei^es  that  the  said  corpora- 
tion is  not  in  truth  and  in  fact,  the  owner  of  said 
real  estate,  but  that  the  same  is  owned  by  Jesse  M. 
Chase  an  individual,  and  if  not  owned  by  said  Jesse 
M.  Chase,  is  held  in  trust  by  the  said  corporation 
for  the  payment  of  the  debts  of  Jesse  M.  Chase, 
and  especially  for  the  payment  of  a  judgment  re- 
covered by  Louise  B.  Musselman  Sisil  in  the  above- 
entitled  cause  in  an  action  wherein  she  was  plaintiff 
and  Jesse  M.  Chase  defendant  and  in  which  a  judg- 
ment was  entered  in  her  favor  in  the  sum  of  $10,- 
330.73,  and  alleges  that  the  real  estate  in  said  para- 
graph III  described,  is  subject  to  the  lien  of  said 
judgment. 

III. 
Defendant  admits  all  of  Paragraph  IV  of  said 
Amended  Complaint,  except  that  defendant  denies 
that  her  claim,  which  is  adverse  to  the  plaintiff's 
claim  is  without  right,  or  inferior  to  the  claim  of 
the  plaintiff  and  alleges  that  it  is  superior  thereto. 

Further  Answering  Said  Amended  Complaint  and 
as  a  Complete  and  Affirmative  Defense  Thereto, 
the  Defendant  Alleges: 

I. 

That  Jesse  M.  Chase,  Inc.,  a  corporation  as  re- 
ferred to  in  plaintiff's  complaint  was  organized  by 
Jesse  M.  Chase,  an  individual,  solely  for  his  own 
benefit;  that  said  corporation  was  operated  by 
dummy  directoi's  in  llic  ('ni])loy  of  Jc^ssc  W.  Clmse 
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and  who  acted  under  his  supervision  and  direction 
that  the  said  Jesse  M.  Chase  transferred  all  of  hi 
assets  that  were  liable  for  and  should  have  been  use  ( 
for  the  payment  of  this  defendant's  claim  and  jud^^ 
ment  to  said  Jesse  M.  Chase,  Inc.,  a  corporation 
without  any  consideration  whatever  except  for  th( 
issuance  of  corporate  stock  and  that  Jesse  M.  Chase 
for  all  legal  intents  and  purposes,  was  the  owner  o 
all   of  the  stock  issued   by  said  corporation;  tha 
said  corporation  assumed  the  payment  of  certaii 
Investors    Certificates    outstanding   and    signed    by 
Jesse  M.  Chase,  an  individual,  and  agreed  to  pay 
the  same;  that  the  defendant  herein  was  the  ownei* 
of   such   Investors    Certificates   and   the   judgment 
heretofore  referred  to  was  rendered  in  her  favoi* 
in  a  suit  upon  such  certificates;  that  the  transfer 
of  the  property  of  Jesse  M.  Chase  to  said  corpora- 
tion was  in  fraud  of  this  creditor  and  of  creditors 
generally,  and  that  said  corporation  was  fully  ad- 
vised of  and  knew  all  of  the  facts  and  circumstances 
surrounding  the  purchase  of  Investors  certificates 
but  this  defendant  and  her  then  husband,  Wm.  H. 
Musselman,  and  that  the  proceeds  of  said  certificates 
and  the  money  paid  by  this  defendant  and  lier  then 
husband,  went  into  and  l^ecame  a  part  of  the  assets 
of  Jesse  M.  Chase,  Inc.,  with  the  full  knowledge  of 
all   of  the  officers  of  said   corporation,   which   was 
entirely  owned  and  controlled  by  Jesse  M.   Chase, 
an   individual;  that  said  corporation  took  and  ac- 
cepted the  I'eal  estate  described  in  plaintiff's  com- 
])Iai]it,  as  trustee  for  the  benefit  of  this  defendant 
and    that    (h't'ciKh-mt 's    in(l<;ni(Mit    auainst    Jesse*    .M. 
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"^asc  is  a  valid  lien  upon  the  real  estate  in  plain- 
liff's  complaint  referred  to. 

,Piirtlier  Answering  Said  Amended  Complaint  and 
as  a  Second  and  Complete  Affirmative  Defense 
Thereto,  This  Defendant  Alleges 

I. 

hat  the  plaintiff  herein,  subsequent  to  the  filing 
his  amended  complaint  and  subsequent  to  the 
le  of  the  real  estate  described  in  plaintiff's  said 
.complaint,  the  U.  S.  Marshal  selling  under  an  execu- 
tion issued  on  behalf  of  defendant  herein  in  the 
ease  of  Louise  B.  Musselman  Sisil  vs.  Jesse  M. 
Chase,  on  a  judgment  entered  in  the  above-entitled 
court  in  case  No.  1539,  accepted  and  secured  from 
Jesse  M.  Chase,  a  conveyance  of  the  premises  and 
an  assignment  of  his  right  to  redemption,  and  duly 
redeemed  from  the  execution  sale  and  is  now 
estopped  to  deny  the  validity  of  this  defendant's 
claim  under  said  execution  and  is  estopped  to  ques- 
tion her  right  or  interest  in  and  to  the  premises 
described  in  plaintiff's  complaint. 

II. 

That  the  plaintiff  herein,  as  receiver  of  Jesse  M. 
Chase,  Inc.,  has  and  can  have  no  greater  right  in 
and  to  the  real  estate  described  in  his  complaint 
than  the  said  Jesse  M.  Chase,  Inc.,  had  in  and  to 
said  real  estate  by  reason  of  a  transfer  to  said  pur- 
ported corporation  from  Jesse  M.  Chase  an  in- 
dividual; that  Jesse  M.  Chase  as  President  of  Jesse 
^I.  Chase,  Inc.,  had  full  knowledge  and  notice  of  all 
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matters  and   things   in   connection   with   Case   X( 
1539  as  heretofore  referred  to,  pending  in  the  above 
entitled  court,  and  notice  to  said  Jesse  M.  Chas« 
was  full  and  complete  notice  to  said  corporation  ii 
all  matters  and  things  connected  therewith. 

Further  Answering  Said  Complaint  and  as  ; 
Counter  Claim  and  Cross-Demand  Agauist  th( 
Said  Plaintiff,  the  Defendant  Alleges: 

I. 

That  the  said  Jesse  M.  Chase  and  Jesse  M.  Chasi , 
Inc.,  at  all  times  herein  mentioned,  were  and  now 
are  one  and  the  same  person  or  concern.  That  the 
judgment  heretofore  entered  in  favor  of  Louise  B. 
Alusselman  Sisil  in  that  certain  action  wherein  she 
w^as  plaintiff  and  Jesse  M.  Chase  was  defendant, 
being  case  1539  in  the  above-entitled  court,  is 
res  ajudicata  as  to  the  plaintiff  herein  as  Receiver 
of  Jesse  M.  Chase,  Inc.,  and  as  to  Jesse  M.  Chase, 
Inc.,  and  that  said  judgment  was  both  in  law  and  in 
fact,  a  judgment  against  Jesse  M.  Chase,  Inc.,  which 
purported  corporation  held  any  property  assigned, 
transferred  or  sold  to  it  by  Jesse  ]\1.  (^liase,  an  in- 
dividual, in  trust  for  Louise  B.  ]\lusselman  Sisil 
by  reason  of  the  fiaudulcMit  transfer  thereof  and 
])y  reason  of  the  failure  of  the  said  Jesse  M.  Chase 
and  Jesse  M.  Chase,  Inc.,  to  comply  with  tlu^  l^ilk 
Sales  Act  of  the  State  of  Idaho. 

ir. 

That  Ihe  Judgment  in  favor  of  Louise  B.  Mussel- 
man  Sisil  as  al'orc^said  is  a  JudgnuMit  and  should  he 
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(loclared  to  be  a  judginent  against  the  assets  of 
hoth  Jesse  M.  Chase  and  Jesse  M.  Chase,  Inc.,  and  is 
a  judgment  that  should  be  and  this  defendant  in  this 
cross-demand  or  counter  ckiun,  asks  that  it  be  de- 
chired  a  judgment  against  Jesse  M.  Chase,  Inc.,  as 
of  the  date  of  the  entry  of  the  same,  and  also  asks 
that  the  purported  sale  from  Jesse  M.  Chase  an  in- 
'  dividual  to  Jesse  M.  Chase,  Inc.,  be  held  and  de- 
clared to  be  a  fraud  upon  Louise  B.  Musselman 
Sisil. 

III. 

/  And  Louise  B.  Musselman  Sisil  alleges  that  she 
is  entitled  to  a  judgment  and  decree  directing  the 
said  plaintiff  herein  to  make  payment  of  any  balance 
due  upon  her  judginent  as  aforesaid  in  the  same 

^manner  as  any  and  all  other  judgments  heretofore 
entered  against  Jesse  M.  Chase,  Inc.,  have  been 
paid. 

Wherefore,  Defendant  prays  that  the  plaintiff's 
\  complaint  be  dismissed  and  that  this  court  allow 
and  enter  its  decree  to  the  effect  that  defendant's 
judginent  was  at  all  times  herein  mentioned,  a  valid 
.  lien  upon  the  real  estate  in  plaintiff's  complaint  de- 
s'libed  and  that  this  court  adjudge  and  decree  that 
;  said  judgment  is  a  valid  claim  and  judgment  as  of 
the  date  thereof  against  any  and  all  assets  and  prop- 
erty standing  in  the  name  of  either  Jesse  M.  Chase 
an  individual  or  Jesse  M.  Chase,  Inc.,  and  that  said 
judgment  be  declared  to  be  in  law  and  in  fact  a 
judgment  against  Jesse  M.  Chase,  Inc.,  and  that  tlie 
said  Receiver,  plaintiff  herein,  be  required  to  recog- 
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nize  and  pay  said  judgment  the  same  as  any  and 
all  other  judgments  against  Jesse  M.  Chase,  Inc., 
have  been  recognized  and  paid  and  defendant  and 
eross-demandant  prays  for  such  other  and  further 
relief  as  may  seem  just  and  proper  in  the  premises 
and  that  she  recover  all  of  her  costs  herein  in- 
curred. 

B.  W.  DAVIS, 

Attorney  for  Defendant. 

Service  admitted. 

[Endorsed] :     Filed  May  22,  1950. 
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MEMOEANDUM 

The  defendant  Louise  B.  Musselman  Sisil,  was  the 
owner  and  holder  of  certain  investment  certificates 
signed  and  executed  by  Jesse  M.  Chase  as  an  in- 
dividual, issued  during  the  year  1945.  Mrs.  Sisil 
brought  an  action  in  this  Court  against  Jesse  M. 
Chase  on  these  investment  certificates  and  on  Oc- 
tober 1,  1949,  obtained  judgment  for  $10,330.73;  on 
October  15,  1949,  she  caused  to  be  filed  a  transcript 
of  said  judgment  in  the  County  Eecorder\s  office 
in  Bannock  County,  Idaho.  It  is  by  virtue  of  this 
judgment  and  the  subsequent  filing  of  the  transcript 
that  she  claims  a  lien  which  is  the  subject  matter 
of  this  suit. 

The  Plaintiff  is  the  duly  appointed  Receivci-  of 
Jesse    M.    (1ias(\    Inc.,   and   scn^ks   hv   tliis   action   a 
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^decree  declaring  and  adjudging  that  plaintiff  is  the 
owner  in  fee  simple  of  the  real  estate  on  which  levy 
of  execution  was  made  and  that  defendant  has  no 
testate,  right,  title  or  interest  in  the  property;  and 
^further  that  the  defendant  be  forever  enjoined  and 
debarred  from  asserting  any  right,  title,  interest, 
claim  or  estate  in  the  property,  adverse  to  the  plain- 
tiff. 

Jesse  M.  Chase  was  engaged  in  the  used  car  busi- 
ness; his  operations  were  very  extensive;  in  these 
operations  he  issued  several  hundred  thousand  dol- 
lars in  investment  certificates  such  as  the  certificates 
held  by  the  defendant  in  this  case.  While  these  cer- 
tificates were  outstanding  he  transferred  his  entire 
assets  and  business  to  Jesse  M.  Chase,  Inc.  Outside 
of  a  few  of  his  employees,  which  he  used  in  order 
to  comply  with  the  corporation  laws,  he  was  the 
■  owner  of  the  business.  The  corporation  was  at  most, 
'a  mere  alter  ego  of  its  owner.  Jesse  M.  Chase  was 
continuing  in  business,  but  under  the  name  of  Jesse 
M.  Chase  Inc.,  and  from  the  facts  that  were  brought 
to  light  in  the  evidence  in  this  case  it  appears  that 
he  was  deeply  involved,  principally  by  the  issuance 
and  sale  of  these  investment  certificates  and  on  this 
account  formed  a  corporation  and  deeded  his  prop- 
erty to  it  and  then  was  instrumental  in  having  the 
corporation  placed  in  the  hands  of  a  Receiver. 

The  Court  is  convinced  that  all  these  transactions 
were  made  for  only  one  purpose  and  that  was  to 
hinder  and  delay  this  defendant  and  others  from 
enforcing  their  claims.  Shapiro  v.  Wilgus  et  al., 
Receivers.   2S7  U.  S.  348. 
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The  fact  that  the  phiintiflf  here  is  the  Receiver — 
considering  the  facts  that  lead  up  to  his  appoint- 
ment, pkices  him  in  no  better  position  than  if  Jesse 
M.  Chase  or  Jesse  M.  Chase,  Inc.,  was  the  plaintiff 
and  he  is  subject  to  the  maxim  ''he  who  comes  into 
equity  must  come  with  clean  hands." 

The  Court  is  of  the  opinion  that  the  jud^nent 
entered  for  the  defendant  in  case  No.  1539  in  tliis 
Court,  Louise  B.  Musselman  Sisil  v.  Jesse  M.  Chase, 
is  a  valid  lien  upon  the  real  estate  here  involved 
and  that  she  is  entitled  either  to  payment  of  hei 
judgment  or  enforcement  of  her  lien. 

Counsel  for  the  defendant  will  prepare  the  necea 
sary  findings  of  fact,  conclusions  of  law^  and  judg- 
ment and  will  serve  copy  on  opposing  counsel  an< 
submit  the  originals  to  the  Court  for  approval. 

Dated  August  2,  1950. 

Clark :  District  Judge. 

[Endorsed]  :     Filed  August  2,  1950. 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 

OF  LAW 

The  above-entitled  cause  having  heretofore  bee] 
submitt(»d  to  the  con  it  without  a  jury  by  agreemei 
of  comisel  for  the   res})ective  parties,  upon   issues 
framed  by  the  ph\intiflf's  amended  complaint   and 
the  amended  answcM-  to  the  amended  complaint  an<l 
th('  (M)init(M-  claim  and  cross-demand  nf  \]\v  defend- 
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int  against  the  plaintiff;  the  said  amended  answer 
•  the  amended  complaint  and  the  counter  claim 
id   cross-demand   having  been   tiled   by   leave   of 
•urt  upon  application  made  by  counsel  for  defend- 
ant during  the  trial  of  said  cause  and  evidence,  both 
al  and  documentary,  having  been  submitted  on 
I '('half  of  plaintiff  and  defendant  and  written  briefs 
having  been  prepared  and  filed  by  the  respective 
parties,  and  the  Court  having  carefully  considered 
isaid  briefs  and  evidence  in  said  cause  and  having 
hi'retofore,  on  the  2nd  day  of  August,  1950,  made 
and  tiled  its  written  memorandum  or  opinion,  the 
^  ourt  now  makes  the  following: 

Findings  of  Fact 

I. 

That  at  the  time  of  the  filing  of  plaintiff's 
Amended  Complaint,  the  said  Fred  D.  Hilliard  was 
the  duly  appointed,  qualified  and  acting  receiver  of 
Jt'sse  M.  Chase,  Inc.,  a  corporation  by  virtue  of  an 
order  of  the  District  Court  of  the  Fifth  Judicial 
District  of  the  State  of  Idaho,  in  and  for  Bannock 
County  in  an  action  entitled  ^*  J.  A.  Youngren,  plain- 
tiff vs.  Jesse  M.  Chase,  Inc.,  a  corporation,"  made 
on  the  5th  day  of  November,  1949;  that  the  said  Re- 
ceiver tiled  his  oath  of  office  and  gave  bond  as  re- 
quired by  order  of  appointment;  that  thereafter 
Donald  Buniett  was  appointed  Receiver  in  place 
and  instead  of  the  said  Fred  D.  Hilliard  and  is 
now  the  duly  appointed  and  qualified  and  acting 
Receiver  of  Jesse  M.  Chase,  Inc.,  a  corporation. 
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II. 

That  at  the  time  of  the  commencement  of  plain- 
tiff's action,  and  prior  thereto,  Jesse  M.  Chase,  Inc., 
was  a  corporation  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  Stat^  of  Idaho  with  its 
principal  place  of  business  at  Pocatello,  Bannock 
County,  Idaho. 

III. 
That  at  the  time  of  the  appointment  of  a  receiver 
for  Jesse  M.  Chase,  Inc.,  a  corporation,  the  records 
in  the  office  of  the  County  Recorder  of  Bannock 
County,  Idaho,  showed  said  corporation  to  be  the 
record  title  owner  of  the  following  described  real 
estate,  to  wit : 

Lots  6  and  7  in  Block  267,  North  25'  of  Lot 
15  and  all  of  Lot  16  in  Block  235,  Lots  17,  18,  19 
and  20  inclusive  in  Block  235,  all  in  Pocatello 
Townsite,  Bannock  County,  Idaho,  according  t^ 
the  Official  Plat  of  the  Survey  of  said  land 
returned  to  the  General  Land  Office  by  the  Sur 
veyor  General ; 

That  the  said  corporation  derived  any  title  to  sai( 
real  estate^  from  and  by  virtue  of  a  wai'ranty  deef 
executed  by  Jesse  M.  Chase  and  wife,  conveying  said 
real  estate  to  said  corporation;  that  said  deed  wai 
without  any  consideration  and  was  in  fi'aud  of  th^ 
rights  of  Louise  B.  Musselman  Sisil,  the  defendan 
iuid  cross-deniaiidant  Ikm'cmu. 

TV. 

Tliat  tlie  transfer  or  attempted  transfer  by  »Iess< 
M.  ('lias(^  and  wife  to  the  said  Jesse  M.  Chase,  Inc 
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I  corporation,  of  the  real  estate  hereinbefore  and  in 
)laintiff's  amended  complaint  described,  was  witli- 
i»ut  any  consideration  and  was  ineffectual  insofar  as 
he  rights  of  the  said  defendant  were  and  are  con- 
cerned and  that  the  said  real  estate  and  the  pro- 
«'ods  from  any  sale  thereof,  or  the  proceeds  of  any 
[uoneys  held  in  trust  by  reason  of  any  sale  of  said 
leal  estate,  was  and  is  held  in  trust  for  the  payment 
»t'  a  certain  judgment  received  by  Louise  B.  Mussel- 
iiian  Sisil  in  an  action  entitled:  *'In  the  District 
( Ourt  of  the  United  States  in  and  for  the  District 
of  Idaho,  Eastern  Division,  Louise  B.  Musselman 
'Sisil,  plaintiff  and  Jesse  M.  Chase,  defendant.  Case 
No.  1539,''  in  which  judgment  was  entered  in  favor 
of  the  said  Louise  B.  Musselman  Sisil  in  the  amount 
of  $10,330.73,  said  judgment  having  been  entered  on 
the  1st  day  of  October,  1949,  and  prior  to  the  ap- 
])()intment  of  a  Receiver  for  Jesse  M.  Chase,  Inc., 
a  corporation. 

V. 
That  at  the  time  of  the  incorporation  of  Jesse  M. 
Chase,  Inc.,  Jesse  M.  Chase,  an  individual  was  in- 
jdebted  to  the  defendant  and  her  then  husband,  upon 
certain  promissoi'v  notes  or  Investment  Certificates 
which  were  reduced  to  judgment  by  the  defendant 
in  case  No.  1539  as  hereinabove  referred  to;  that 
the  said  corporation  was  organized  solely  for  the 
benefit  of  the  said  Jesse  M.  Chase ;  that  he  was,  for 
all  practical  purposes  the  sole  and  only  owner  of 
all  of  the  corporate  stock  of  said  corporation,  hav- 
ing used  the  names  of  a  few  of  his  employees  in 
the  incorporation  of  Jesse  M.  Chase,  Inc.,  s()le]\-  in 
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order  to  comply  with  the  corporation  laws  of  the 
State  of  Idaho  and  there  was  no  consideration  fori 
the  transfer  of  the  assets  of  Jesse  M.  Chase,  an  in- 
dividual to  Jesse  M.  Chase,  Inc.,  a  corporation,  and 
that  insofar  as  the  rights  of  Jesse  M.  Chase,  Inc., 
and  of  the  defendant  herein  were  concerned,  the 
said  Jesse  M.  Chase  remained  the  owner  of  the 
assets  transferred  to  Jesse  ]\L  Chase,  Inc.,  and  the 
said  corporation  held  the  assets  in  trust  for  the 
payment  of  the  defendant's  claim. 

VI. 

That  at  the  time  of  the  incorporation  of  Jesse  M. 
Chase,  Inc.,  the  said  corporation  expressly  assumed 
the  pa^onent  of  the  '* Investors  Certificates"  then 
outstanding  and  signed  by  Jesse  M.  Chase,  an  in- 
dividual and  agreed  to  pay  the  same;  that  the  de- 
fendant herein  and  her  now  deceased  husband,  at  the 
time  of  said  incorporation  and  at  the  time  of  the 
issuance  of  the  corporate  stock  to  Jesse  M.  Chase,  an 
individual  and  at  the  time  of  the  assumption  by  the 
corporation  of  the  payment  of  said  ^^  Investors  Cer- 
tificates," was  the  owner  of  certain  *' Investors  Cer- 
tificates" as  reduced  to  judgment  in  Case  No.  1539; 
that  the  transfer  of  all  of  the  assets  of  Jesse  M. 
Chase  used  in  and  about  the  used  car  business  oper- 
ated by  him,  to  said  corporation  in  exchange  i'ov 
corporate  stock,  issued  to  said  Jesse  M.  Chase,  was 
a  fraud  upon  tlie  defendant  herein,  and  that  said 
corporation,  of  wliich  Jesse  M.  Chase  was  the  ])resi- 
(Iciit,  mnnagci'  and  soU*  direct(^r,  was  fully  adxised 
and    knew   all   of  the    ra<'ts   aud   circunistances   sui- 
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'  I  Hiding  the  purchase  of  *' Investors  Certificates" 
/  the  defendant,  Louise  B.  Musselman  Sisil  and 
\cv  then  husband,  William  H.  Musselman  and  that 
:he  said  corporation   knew  that   the   proceeds   re- 
ceived by  Jesse  M.  Chase  from  the  sale  of  said  '*In- 
A'estors  Certificates"  to  the  defendant  and  her  then 
husband,  had  come  into  and  become  a  part  of  the 
?assets  of  Jesse  Al.  Chase,  Inc.;  that  said  Jesse  M. 
iChase,  Inc.,  took  and  accepted  the  real  estate  de- 
scribed in  plaintiff's  Amended  Complaint  and  all  of 
the  assets,  real  and  personal,  transferred  to  it  by 
I  Jesse  M.  Chase,  an  individual  as  Trustee  for  the 
'benefit  of  this  defendant,  and  that  the  defendant's 
judgment  against  Jesse  M.  Chase  in  case  No.  1539, 
upon  its  entry,  was  and  is  a  valid  lien  upon  the 
real  estate  in  plaintiff's  amended  complaint  referred 
to. 

VII. 
That  the  said  Jesse  M.  Chase,  an  individual  was 
the  moving  party  in  the  appointment  of  a  receiver 
for  Jesse  M.  Chase,  Inc.,  a  corporation;  that  he 
actively  participated  in  securing  the  appointment  of 
a  receiver,  appeared  by  counsel  in  the  District  Court 
of  Bannock  County,  in  and  for  the  Fifth  Judicial 
District  of  the  State  of  Idaho,  urging  the  appoint- 
ment of  a  Receiver  for  said  corporation;  that  the 
corporation  did  not  file  any  answer  or  denial  to  the 
allegations  in  the  complaint  of  J.  A.  Youngren, 
asking  for  a  Receiver  and  that  a  Receiver  was  de- 
sired by  the  said  Jesse  M.  Chase  for  the  i)urpose  of 
]»lar'ing  the  assets  of  the  said  Jesse  M.  Chase  trans- 
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f erred  to  said  corporation  out  of  reach  of  defend 
ant  herein. 

VIII. 

That  the  said  Jesse  M.  Chase,  at  the  time  of  the 
transfer  of  all  of  the  assets,  both  personal  and  real, 
of  his  used  car  business  to  Jesse  M.  Chase,  Inc.,  gave 
no  notice  of  said  transfer  to  the  defendant  herein 
as  a  creditor,  and  made  no  attempt  or  effort  to 
comply  with  the  Bulk  Sales  Act  of  the  State  of 
Idaho. 

IX. 

That  the  judgment  heretofore  rendered  in  favor 
of  Louise  B.  Alusselman  Sisil  in  case  No.  1539  as 
afore-mentioned,  at  the  time  of  its  entry  and  ren- 
dition, was  in  fact,  a  judgTaent  against  the  assets 
of  both  Jesse  M.  Chase  and  Jesse  M.  Chase,  Inc.,  as 
of  the  date  of  the  sale  thereof. 


II 


X. 

That  the  said  plaintiff  herein,  the  Receiver  of 
Jesse  M.  Chase,  Inc.,  took  over  and  accepted  th 
real  estate  described  in  plaintiff's  amended  com 
plaint,  and  took  over  and  accepted  any  and  all  othe 
assets  of  the  said  corporation,  subject  to  the  judg 
ment  of  Louise  B.  Musselman  Sisil,  and  agains 
Jesse  M.  Chase,  an  individual  as  aforesaid,  an 
that  Louise  B.  Musselman  Sisil  is  entitled  to  a  judg 
ment  and  decree  directing  the  plaintiff  to  mak( 
l)ayment  of  any  balance  due  upon  her  judgment  ai 
aforesaid,  in  the  same  manner  as  any  and  all  othei 
judgments  entered  against  Jesse  M.  Chase,  Inc. 
liavc  luHMi  i)aid  ])y  said  Receiver. 
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I  XI. 

That  the  defendant,  Louise  B.  Musselman  Sisil, 
)n  the  15th  day  of  October,  1949,  caused  to  be  filed 
md  recorded  with  the  County  Recorder  of  Bannock 
County,  Idaho,  an  abstract  of  judgment  from  the 
U.  S.  District  Court  for  the  District  of  Idaho,  show- 
ing the  entry  of  a   certain  judgment  in  favor  of 
iLouise  B.   Musselman   Sisil   as  judgment   creditor 
lagainst  Jesse  M.  Chase,  judgment  debtor,  on  the 
1st  day  of  October,  1949,  in  the  amount  of  $10,- 
307.13  principal  and  costs  in  the  amount  of  $23.60 
^as  appeared  in  Volume  4  at  Page  453  in  Caise  No. 
tl539  on  the  Judgment  Docket  of  said  Federal  Court; 
Lthat  upon  the  filing  and  recording  of  said  abstract 
:of  Judgment,  the  same  became  and  was  a  lien  upon 
.^all  of  the  assets  of  Jesse  M.  Chase,  Inc.,  a  corpora- 
tion in  accordance  with  the  laws  of  the  State  of 
Idaho. 

XII. 
That  the  plaintiff  herein,  subsequent  to  the  ren- 
dition and  entry  of  the  judgment  in  favor  of  Louise 
B.  Musselman  Sisil  and  against  Jesse  M.  Chase  in 
Case  1539  as  aforesaid  and  subsequent  to  the  filing 
and  recording  of  an  abstract  of  said  judgment  in 
the  office  of  the  County  Recorder  of  Bannock 
County,  Idaho,  sold  the  real  estate  described  in 
plaintiff  ^s  amended  complaint. 

Conclusions  of  Law 

I. 

Tliat  the  plaintiff  has  failed  to  prove  and  establish 
the  material  allegations  of  his  Amended  Complaint 
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and  is  not  entitled  to  any  judgment  against  the  de 
fendant. 

II. 

That  the  defendant  has  established  and  prover 
the  material  allegations  of  her  Answer  and  Cross- 
Demand  and  is  entitled  to  judgment  as  prayed  for 
by  her. 

III. 

That  the  judgment  and  claim  of  the  defendant 
against  Jesse  M.  Chase  an  individual  as  heretofore 
referred  to  in  the  Findings  of  Fact  and  as  set  forth 
in  the  pleadings  of  the  parties,  is  a  valid  claim 
against  the  plaintiff  as  Receiver  of  Jesse  M.  Chase, 
Inc.,  and  that  the  right,  title  and  interest  of  the 
defendant  as  claimed  by  her,  in,  to  and  against  the 
real  estate  described  in  Paragraph  III  of  Plaintiff's 
Amended  Complaint  is  superior  to  the  right  of  the 
said  plaintiff  as  receiver  and  is  a  valid  lien  upon  the 
said  real  estate. 

IV. 

That  all  of  the  assets,  real  and  personal  and  the 
real  estate  described  in  plaintiff's  amended  com- 
plaint, transferred  by  Jesse  M.  Chase  an  individual 
to  Jesse  M.  Chase,  Inc.,  v^as  in  fraud  of  the  rights 
of  Louise  B.  Musselman  Sisil  and  was  of  no  legal 
effect  insofar  as  her  claim  against  Jesse  M.  Chase 
is  and  was  concerned  and  that  the  said  real  estate 
described  in  said  Amended  Complaint  and  all  other 
assets  of  Jesse  M.  Chase,  Inc.,  received  from  Jess(^ 
M.  Chase  an  individual  hv  reason  of  transfer 
thereof,  were  and  are  held  in  trust  by  the  said  plain- 
tiff herein,  and  by  Jesse  M.  Chase,  Inc.,  a  corpora- 
tion, for  the  l)eneHt  of  Louise  B.  Musselman  Sisil. 


II 
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V. 

That  the  judgment  entered  in  that  certain  case 
iititled: 

s  ''In  the  District  Court  of  the  United  States,  in 
•  nd  for  the  District  of  Idaho,  Eastern  Division, 
fjouise  B.  Musselman  Sisil,  Plaintiff,  vs.  Jesse  M. 
^hase.  Defendant,  Case  1539"  at  the  time  of  its 
ntry,  and  ever  since  said  time,  has  been  a  valid 
Lidgment  against  the  real  estate  described  in  plain- 
tiff's amended  complaint  and  against  the  assets  of 
iTesse  M.  Chase,  Inc.,  a  corporation. 

VI. 

^  That  the  defendant  and  cross-demandant  is  en- 
,:itled  to  a  judgment  directing  the  plaintiff  herein 
^as  receiver,  to  pay  to  the  defendant,  the  balance  due 
^upon  her  judgment  against  Jesse  M.  Chase  out  of 
^ny  funds  set  aside  or  held  in  trust  for  said  purpose 
or  out  of  any  funds  received  from  the  -sale  by  the 
said  plaintiff  and  receiver,  of  the  real  estate  de- 
^scribed  in  plaintiff's  amended  complaint  or  out  of 
.the  sale  of  any  other  of  the  assets  of  Jesse  M.  Chase, 
Inc.,  in  the  same  manner  and  on  the  same  basis  as 
other  judgments  have  been  paid  by  said  receiver 
that  were  recovered  against  Jesse  M.  Chase,  Inc.,  a 
corporation  or  Jesse  M.  Chase. 

Dated  this  18th  day  of  August,  1950. 

/s/  CHASE  A.  CLARK, 

Federal  District  Judge. 

[Endorsed]  :     Filed  August  18,  1950. 
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In  the  United  States  District  Court,  for  the  Distric 
of  Idaho,  Eastern  Division 

N(K  1592 

FRED    D.    HILLIAKD,    Receiver   of   JESSE    M 
CHASE,  INC.,  a  Corporation, 

Plaintiff, 
vs. 

LOUISE  B.  MUSSELMAN  SISIL, 

Defendant. 


JUDGMENT 

The  above-entitled  cause  having  been  tried  and 
submitted  to  the  court  sitting  without  a  jury,  by 
agreement  of  counsel  for  the  respective  parties  upoi 
the  issues  framed  by  plaintiff's  Amended  Complaint 
and  the  Amended  Answer  of  the  defendant  to  said 
Amended  Complaint  and  the  Cross-Demand  of  the 
defendant,  the  plaintiff  appearing  in  person  and  by 
his  counsel,  F.  JM.  Bistline,  and  the  defendant  ap- 
pearing in  person  and  by  her  counsel,  B.  W.  Davis, 
and  plaintiff  and  defendant  having  introduced  evi- 
dence, l)(»th  oral  and  documentary,  and  tlie  court 
having  taken  the  matter  under  advisement  and  hav- 
iuLi  carefully  considered  tlu^  evidence  and  the  wiit- 
ten  briefs  sulmiitted  by  the  respective  j)arties  in 
su])poi-t  of  their  contentions  and  the  court  having 
heretofore  tiled  and  enter(Ml  a  written  opinion  and 
made  and  tiled  b'indings  of  Fact  and  (Conclusions 
of  Law  : 
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It  Is  Ordered,  Adjudged  and  Decreed  that  the 
phiiutiff  take  nothing  by  reason  of  his  complaint 
and  that  the  judgment  of  Louise  B.  Musselman  Sisil, 
in  the  amount  of  $10,330.73,  or  any  balance  due 
thereon,  the  same  being  that  certain  judgment  made 
and  entered  in  the  Federal  District  Court  of  the 
United  States  in  and  for  the  District  of  Idaho, 
Eastern  Division  in  that  certain  case  in  which 
Louise  B.  Musselman  Sisil  was  plaintiff  and  Jesse 
M.  Chase,  defendant,  being  Case  1539,  said  judg- 
ment having  been  signed  on  the  1st  day  of  October, 
1949,  is  a  valid  judgment  and  a  lien  upon  the  follow- 
ing described  real  estate : 

Lots  6  and  7  in  Block  267,  North  25'  of  Lot 
15  and  all  of  Lot  16  in  Block  235,  Lots  17,  18, 
19  and  20  inclusive  in  Block  235,  all  in  Pocatello 
TovMisite,  Bannock  County,  Idaho,  according  to 
the  OfiScial  Plat  of  the  Survey  of  said  Lands 
returned  to  the  General  Land  Office  by  the  Sur- 
veyor General, 

and  that  the  defendant  is  entitled  either  to  the  pay- 
ment of  her  said  judgment  or  an  enforcement  of  her 
lien  as  against  said  real  estate. 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  the  defendant  herein,  having  filed  a  counter 
claim  or  cross-demand  against  the  plaintiff,  that 
she  is  entitled  to  judgment  in  accordance  with  said 
Cross-Demand  that  the  plaintiff  herein  or  the 
receiver  of  Jesse  M.  Chase,  Inc.,  should  be  com- 
])e]led  and  is  hereby  oi'dered  to  satisfy  the  judgment 
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of  Louise  B.  Musselmaii  Sivsil  as  hereinabove  re- 
ferred to,  in  the  same  manner  as  any  and  all  other 
judgments  have  been  paid  and  satisfied  by  him, 
whether  the  same  have  been  judgments  against 
«Tesse  M.  Chase,  Inc.,  or  Jesse  M.  Chase,  an  in- 
dividual, and 

It  is  Further  Ordered,  Adjudged  and  Decreed, 
that  the  judgment  of  Louise  B.  Musselman  Sisil  in 
Case  1539  as  aforesaid,  is  a  valid  judgment  against 
any  and  all  funds  received  by  said  Receiver  from 
the  sale  of  the  real  estate  heretofore  described  and 
is  a  judgment  against  any  funds  held  in  trust  by 
the  Receiver  or  others  for  the  purpose  of  protecting 
the  title  to  the  said  real  estate  as  against  the  lien 
or  claim  of  Louise  B.  Musselman  Sisil. 

That  the  Judgment  entered  in  favor  of  Louise  B. 
^lusselman  Sisil  against  Jesse  M.  Chase  in  Case 
1539  in  the  United  States  District  Court  of  the  Dis-j 
trict  of  Idaho,  Eastern  Division  as  shown  by  aiJ 
Abstract  and  Transcript  of  the  same  filed  in  the 
office  of  the  County  Recorder  of  Bannock  Count}', 
Idaho  on  October  15,  1949,  when  said  Abstract  of 
JudgTuent  was  filed,  became  a  valid  lien  against 
all  of  the  assets  of  Jesse  M.  Chase,  Inc.,  a  corpora- 
tion in  accordance  with  the  laws  of  the  State  of 
Idaho  with  reference  to  the  liens  of  judgment 
ci'iMJitoi's,  and 

It  Is  Further  OrdcM-iMl,  AdjudgcMJ  and  Decreed 
that  the  judgment  entered  in  said  case  No.  1539  in 
favor  of  Louise  H.  Musselman  Sisil  and  against 
Jesse  M.  (Miase  on  the  1st  day  of  Oetoher,  1!M!),  in 
the    total    amount   of   $10,3:)0.7:'>,    was    a   judgment 
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^  against  and  became  a  judgment  against  Jesse  M. 
» Chase,  Inc.,  a  corporation  upon  the  signing  of  the 
,  same  and  the  said  Judgment  is  hereby  ordered  and 
^  declared  to  be  a  valid  judgment  against  all  of  the 
J  assets  standing  in  the  name  of  Jesse  M.  Chase,  Inc., 

a  corporation  as  of  the  1st  day  of  October,  1949. 
[      It  Is  Further  Ordered  that  the  defendant  recover 
I  her  costs  herein  expended,  to  be  taxed  by  the  Clerk 
:  in  the  sum  of  $64.10. 

Dated  this  18th  day  of  August,  1950. 

/s/  CHASE  A.  CLARK, 

Federal  District  Judge. 

[Endorsed]  :     Filed  August  18,  1950. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  Fred  D.  Hilliard,  Re- 
ceiver of  Jesse  M.  Chase,  Inc.,  a  corporation,  the 
plaintiff  above-named,  hereby  appeals  to  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  from  the 
final  judgment  entered  in  this  action  on  August  18, 
1950. 

/s/  F.  M.  BISTLINE, 

/s/  R.  DON  BISTLINE, 

Attorneys  for  Appellant. 

[Endorsed] :     Filed  September  12,  1950. 
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[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  RECORD  ON  APPEAL 

The  above-named  plaintiff  and  appellant  desig- 
nates the  following  portions  of  the  record,  proceed- 
ings and  evidence  to  be  contained  in  the  record  on 
appeal  in  this  action : 

1.  Amended  Complaint. 

2.  Answer  and  amendments  thereto. 

3.  Entire  Transcript  of  the  evidence  taken  at  the 
trial. 

4.  Memorandum  Decision. 

5.  Findings  of  Fact  and  Conclusions  of  Law. 

6.  Judgment. 

7.  Notice  of  Appeal. 

8.  This  designation. 

A  Copy  of  the  entire  transcript  of  the  evidence  as 
referred  to  in  number  three  above,  and  a  copy  of  the 
proceedings  stenographically  reported,  as  referred 
to  herein,  will  be  served  and  filed  as  soon  as  such 
transcript  or  transcripts,  are  completed  by  the  re- 
I)orter. 

/s/  F.  xM.  BISTLINE, 

/s/   R.  DON  BISTLINE, 

Attorneys  for  A])pellant. 

Service  Admitted. 

[Endorsed]:     V\\vd  October  19,  1950. 


Louise  B,  Musselman  Sisil  35 

Title  of  District  Court  and  Cause.] 

ORDER 
Good  cause  appearing  therefore, 

I    It  Is  Ordered  that  the  time  within  which  the  rec- 
ord on  appeal  may  be  filed  and  the  appeal  docketed 


in  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  be,  and  the  same  hereby  is  ex- 
tended to  December  12,  1950. 
Dated  this  11th  day  of  October  1950. 
/s/  CHASE  A.  CLARK, 

United  States  District  Judge. 

[Endorsed] :     Filed  October  12,  1950. 


[Title  of  District  Court  and  Cause.] 

STIPULATION 

It  is  hereby  stipulated  by  and  between  counsel  for 
the  respective  parties  that  all  exhibits  may  be  sent  to 
the  appellate  court  in  lieu  of  copies  and  that  the 
District  Court  may  make  such  order  therefor,  and 
for  the  safekeeping,  transportation  and  return 
thereof  as  it  deems  proper. 

/s/  F.  M.  BISTLINE, 
/s/  R.  DON  BISTLINE, 

Attorneys  for  Plaintiff  and 
Appellant. 

/s/  13.  W.  DAVIS, 

Attorney  for  Defendant  and 
Respondent. 

[Endorsed]  :     Filed  November  8,  1950. 
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In  the  United  States  District  Court,  for  the  District 
Of  Idaho,  Eastern  Division 

No.  1592 

FRED   D.   HILLIARD,   Receiver   of   JESSE   M. 
CHASE,  INC.,  a  Corporation, 

Plaintiff, 
vs. 

LOUISE  B.  MUSSELMAN  SISIL, 

Defendant. 

TRANSCRIPT  OF  PROCEEDINGS 

This  matter  was  tried  before  the  Honorable  Chase 
A.  Clark,  United  States  District  Judge,  sitting*  with- 
out a  jury  at  Pocatello,  Idaho,  on  May  2nd,  1950. 

Appearances : 

F.  M.  BISTLINE,  Esq., 
Pocatello,  Idaho, 

Attorney  for  the  Plaintiff. 

BEN  W.  DAVIS,  Esq., 
Pocatello,  Idaho, 

Attorney  for  the  Defendant. 

May  2nd,  1950,  10:00  o'clock  A.M.  ^ 

The  Court :  Are  you  Gentlemen  ready  to  proceed? 
Mr.  Bistline :  The  Plaintiff  is  ready. 
Mr.  Davis:  The  Defendant  is  ready. 
Mr.  Bistline:  1  wonder  if  the  Court  would  like 
me  to  make  a  statement  as  to  the  issues  liere  ? 
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'  The  Court:  I  think,  Mr.  Bistline,  I  am  quite 
familiar  with  the  issues  in  this  matter,  and  I  think 
it  will  be  just  as  well  to  go  right  ahead  with  your 
testimony. 

I  Mr.  Davis:  If  the  Court  please,  it  might  save 
some  time — on  yesterday,  Mr.  Bistline  gave  me  this 
abstract;  I  have  examined  it  and  I  don't  want  to 
object  just  to  be  making  objections,  but  it  may  be 
possible  that  later  I  will  want  to  object. 

The  Court:  That  I  would  suggest  that  in  order 
that  the  matter  may  go  in  in  an  orderly  fashion, 
that  possibly  these  exhibits,  whatever  Mr.  Bistline 
has  to  offer,  should  be  marked  and  offered. 

Mr.  Bistline :     We  have  had  the  exhibits  marked, 
however,  we  will  go  ahead  with  our  offers  now. 
W  The  Court:     Very  w^ell,  you  may  do  so. 

Mr.  Bistline:  The  Plaintiff  offers  in  evidence 
Plaintiff's  proposed  Exhibit  No.  1  which  is  a  proofed 
copy,  it  has  been  proof  read  and  certified,  as  the  [1*] 
articles  of  incorporation  of  Jesse  M.  Chase,  Incor- 
porated, a  corporation. 

Mr.  Davis :  Have  there  been  any  amendments  to 
those  articles? 

Mr.  Bistline :  I  propose  to  ask  Mr.  Chase  about 
that. 

Mr.  Davis:     If  something  should  develop  in  re- 
gard to  this  I  am  sure  the  Court  would  permit  me  to 
make  a  motion  to  strike  or  to  have  my  objection. 
f     The  Court:     I  will  admit  this  subject  to  your 
right,  Mr.  Davis,  to  make  a  motion  to  strike. 

♦  Page  numbering  appearing  at  foot  of  page  of  original  Reporter's 
Transcript  of  Record. 
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JESSE  M.  CHASE 

called  as  a  witness  by  the  Plaintiff,  after  being  first 
duly  sworn,  testifies  as  follow^s: 

Direct  Examination 
By  Mr.  Bistline : 

Q.  I  believe  you  gave  your  name  as  Jesse  M. 
Chase'?  A.     Yes,  sir. 

Q.  Will  you  please  refer  to  the  paper  you  have 
in  your  hand,  which  is  a  certified  copy  of  the  articles 
of  incorporation  of  Jesse  M.  Chase,  Incorporated, 
and  state  what  position  you  held  with  that  corpora- 
tion'? A.     I  am  President  of  the  corporation. 

Q.     How  long  have  you  been  President?  [2] 

A.     Since  its  organization. 

Q.  Has  there  been  any  amendments  to  the  arti- 
cles of  incorporation  since  they  were  filed  in  19471 

A.     No. 

Mr.  Bistline:  Plaintiff  now  offers  in  evidence 
proposed  exhibit  No.  2,  which  is  a  copy  of  an  order 
appointing  a  Receiver. 

Mr.  Davis:     Is  that  a  correct  copy,  Mr.  Bistline? 

Mr.  Bistline:     Yes,  it  is. 

Mr.  Davis:     Then  I  have  no  objection. 

11)('  (\mrt:     Then  it  may  ho  admitted. 

Mr.  Bistline:  Plaintiff  now  offers  proposed  ex- 
hibit No.  3,  being  a  certified  coj)y  of  a  warranty 
deed,  certified  to  by  Anna  Keefe,  Clerk  of  the  Dis- 
trict Court  and  Ex-Officio  Auditor  and  Recorder  of 
Bannock  County,  Idaho ;  this  instrument  is  recorded 
iu  Hook  98  of  Deeds  at  ])age  438  of  the  records  of 
l>a]iii(»('k  Conntv,  Stnic  of   Idaho,  on   Fc])niar\-   12, 
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")47,  wherein  Jesse  M.  Chase  and  Edith  A.  Chase — 
aisband    and    wife — are    Grantees,    and    Jesse    M. 
Jhase,  Incorporated,  is  the  Grantee,  which  describes 
the  property  involved  in  this  action. 

Mr.  Davis:     I  have  no  objection  to  its  being  a 

certified  copy,  but  I  do  object  on  the  ground  [3] 

(that  no  proper  foundation  has  been  laid  and  by  our 

mswer  we  denied  any  consideration  for  the  deed, 

-or  that  there  w^as  any  consideration;  it  has  not  as 

'vet  been  established. 

The  Court :     It  may  be  admitted  at  this  time  sub- 
ject to  the  objection  and,  of  course,  subject  to  be 
I -connected  up  in  regard  to  the  questions  that  you 
'  raised  in  your  objection.     If  that  is  not  done,  of 
course  it  will  be  subject  to  your  motion  to  strike. 

:\Ir.  Bistline:  The  Plaintiff  at  this  time  offers 
Plaintiff's  proposed  exhibit  No.  4  which  is  a  supple- 
mental abstract  of  title  to  the  property  involved  in 
this  action,  subsequent  to  the  recording  of  the  deed 
which  has  been  admitted  in  evidence  as  exhibit  No.  3. 

Mr.  Davis :  I  have  no  objection  to  this.  I  agreed 
with  counsel  that  it  was  not  necessary  to  furnish  all 
of  the  abstracts  and  that  this  could  be  introduced, 
this  abstract  only  subsequent  to  the  time  of  the  deed. 

The  Court :     Then  it  may  be  admitted. 

Mr.  Bistline :     I  have  no  further  questions. 

Mr.  Da^is:  I  don't  believe  I  have  any  questions 
of  this  witness  at  this  time. 

Mr.  Bistline:     The  Plaintiff  rests.  [4] 

Mr.  Davis:  I  move  that  exhibit  No.  3  offered  in 
evidence  and  admitted  subject  to  my  objection  be 
sti'icken  at  this  time,  the  legal  effect  of  the  deed,  and 
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(Testimony  of  Jesse  M.  Chase.) 
the  consideration  therefor  having  been  denied  in  the 
answer,  and  I  move  that  judgment  be  entered  for  the 
Defendant;  the  Plaintiff  has  wholly  failed  to  show 
himself  entitled  to  any  relief,  he  stands  in  the  shoes 
of  the  corporation.  They  have  put  the  President  of 
the  corporation  on  the  stand  and  I  do  not  feel  that 
they  have  established  their  case.  I  do  not  feel  that 
exhibit  No.  3  is  entitled  to  remain  in  evidence. 

The  Court:  Your  motion  will  be  elenied  at  this 
time,  ]SIr.  Davis. 

Mr.  Davis:  We  would  like  to  call  Mr.  Burnett 
for  cross-examination. 

The  Court:     Very  well. 

DONALD  L.  BURNETT 
being  called  as  a  witness  by  the  Defendant,  for  cross- 
examination,  after  being  first  duly  sworn,  testifies 
as  follows: 

Cross-Examination 
By  Mr.  Davis: 

Q.  You  are  the  present  Receiver  for  Jesse  M. 
Chase,  Incorporated? 

A.     Yes,  sir,  that  is  correct. 

(^).  It  is  your  position  that  the  judgment  that  was 
e]it(  1(^1  [5]  in  favor  of  Mrs.  Sisil  against  Jesse  M. 
Chase  in  this  Court  is  not  a  judgnu^nt  against  the 
cor])orati()ii,  and  is  not  a  lien  on  any  of  the  corpora- 
tion's assets.^  A.     That  is  correct. 

Q.  And  you  in  this  action  arc  ro])resenting  Jesse 
M,  Chase,  Incoi  poi'ated  .^  A.     That  is  correct 

Mr.  ]>istlinc:  I  don't  want  to  make  a  trivial  ob- 
jection, l)ut  1  think  Jiis  capacity  is  shown. 
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((Testimony  of  Donald  L.  Burnett.) 
-     The  Court:     I  think  he  has  a  right  to  ask  these 
questions  on  his  cross-examination. 

Q.     In  February  of  this  year,  after  this  present 
'  .letion  had  been  commenced  against  Mrs.  Sisil  you 
f  made  an  application  in  the  District  Court  of  Ban- 
nock County,  Idaho,  as  Receiver  for  authority  to 
K^doem  from  the  United  States  Marshal's  sale  under 
execution  issued  in  the  Federal  Court? 
*      A.     That  is  correct. 

Q.     And  you  received  an  order  of  the  District 
Court  without  any  reservation  authorizing  you  to 
redeem  on  behalf  of  Jesse  M.  Chase  on  that  sale  ? 
A.     Yes,  sir. 

Q.  You  did  redeem  from  that  sale  and  paid  the 
amount  that  the  property  had  been  sold  for,  did  you 
not?  [6]  A.     That  is  correct. 

Q.     I  am  speaking  now  of  the  present  action,  the 
one  we  are  trying  today,  this  action  was  brought 
when  Mr.  Hilliard  was  Receiver? 
A.     That  is  my  understanding. 
Q.     Are  you  familiar  with  the  original  files  in  this 
I    District  Court  in  Bannock  County? 

A.  I  review^ed  it  in  a  summary  form,  however,  I 
am  not  familiar  to  the  extent  that  Mr.  Bistline  is. 

IQ.     Showing  you  the  original  Court  files,  the  ac- 
tion was  originally  brought  as  **Fred  D.  Hilliard, 
Receiver,  and  against  Mrs.   Sisil  and  Everett  M. 
Evans,  United  States  Marshal"? 
A.    That  appears  to  be  correct. 
Q.     It  was  brought  for  the  purpose  of  restraining 
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the  United  States  Marshal  from  proceeding  with 

the  sale?  A.     I  believe  that  is  correct. 

Q.  And  the  matter  was  tried  in  the  District 
Court,  and  the  District  Judge  refused  to  enjoin  Mr. 
Evans,  the  United  States  Marshal,  from  the  sale? 

A.     That  is  correct. 

Q.  Your  counsel  amended  that  action,  or  filed  an 
amended  complaint  droppnig  ]\lr.  p]vans,  the  Mar- 
shal from  it  and  filed  an  amended  complaint  and 
served  it  on  Mrs.  Sisil,  and  that  is  the  action  we 
are  trying  now?  [7]  A.     That  is  correct. 

Q.  You,  as  Receiver,  under  order  took  over  all 
of  the  assets  of  Jesse  M.  Chase,  Incorported  ? 

A.     That  is  correct. 

Q.  You  do  not  have  the  ledger  sheets  for  1947, 
when  Mr.  Chase  formed  this  corporation  ? 

A.    What  do  you  refer  to? 

Q.  Do  you  have  any  ledger  sheets  or  books  show- 
ing the  assets  of  the  corporation  in  1947,  when 
it  was  organized?  A.     Yes,  sir. 

Q.     Where  are  those? 

A.  We  have  an  exhibit,  I  refer  to  it  not  in  a 
legal  sense,  we  have  the  financial  statement  of  the 
cor])oration  as  of  December  1st,  1946,  the  cor])ora- 
tion  was  formed  on  January  1st,  1947. 

Q.  That  is  the  financial  statement  of  Jesse  M. 
Chase  individually?  A.     That  is  correct. 

Q.  And  the  assets  of  Jesse  M.  Chase  individually 
were  transferred  to  Jesse  M.  Chase,  Incorporated, 
about  the  first  of  Jnnuarv? 
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I     A.     That  is  correct. 

Q.     And  Mr.  Chase  received  for  that  corporate 
c  stock?  A.     That  is  correct  [8] 

Q.  You  are  familiar  with  the  book  of  corporate 
stock?  A.     I  have  reviewed  it. 

Q.     It  is  a  fact  is  it  not  that  there  never  were  but 
]  live  stockholders — holders  of  common  stock  in  the 
corporation? 
A.     I  would  have  to  refer  to  the  book  for  inf orma- 
,  tion  on  that,  I  cannot  recall  from  memory. 

Q.     Could  you  recall  from  the  corporate  stock 
'  book? 

A.  Do  you  have  the  other  file  that  I  furnished 
you  ?  \ 

Q.     Yes.  A.     That  appears  to  be  correct. 

Q.  Yes,  there  were  five,  they  were  Jesse  M. 
( ^hase,  W.  R.  Hubble,  I.  H.  Nelson,  W.  G.  Ash,  and 
X.  M.  Anderson?  A.     That  is  correct. 

Q.     When  you  took  possession  as  Receiver  there 
'ere  1759  shares  of  the  common  stock  of  the  corpo- 
' ration  outstanding?  A.     Yes,  sir. 

Q.  And  1716  of  those  shares  belonged  to  Jesse 
M.  Chase?  A.     That  is  what  the  record  reflects. 

Q.     And  21  shares  to  W.  R.  Hubble? 
A.    Yes. 

Q.  You  know  that  he  was  the  General  Manager 
for  Jesse  M.  Chase?  A.     I  was  informed. 

Q.  You  know  that  W.  R.  Hubble  was  in  the  em- 
ploy of  Jesse  M.  [9]  Chase  prior  to  this  corporation 
being  formed?  A.     I  was  informed. 

Q.  And  you  know  that  Mr.  Nelson  was  the  book- 
keei)er  for  Jesse  M.  Chase  at  the  time  tliis  coi  pora- 
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tion  was  formed^  A.     I  was  so  informed. 

Q.  And  you  know  that  Mr.  Ash  was  the  general 
manager  for  Jesse  M.  Chase  at  the  time  the  corpora- 
tion was  formed  ? 

A.     I  am  not  familiar  with  those  details. 

Q.  As  to  N.  M.  Anderson,  you  are  familiar  witli 
the  fact  that  he  was  an  employe  of  Jesse  M.  Chase 
at  the  time  of  the  forming  of  the  corporation? 

A.     I  don't  know  about  Mr.  Anderson. 

Q.  This  stock  book  of  the  corporate  stock  shows 
that  Mr.  Chase  at  different  times  had  issued  to  him- 
self more  shares  of  stock  than  he  now  holds? 

A.  I  would  have  to  review  the  record,  T  don't 
recall  that  from  memory. 

Q.  Do  the  records  indicate  that  Mr.  Chase  sold 
back  some  corporate  stock? 

A.  I  haven't  review^ed  the  records  to  ascertain 
that. 

Q.  You  know  that  the  records  show  that  Mr. 
Chase  had  more  stock  in  this  corporation  from  time 
to  time  than  when  you  took  it  over? 

A.     I  haven't  gone  over  it  to  find  that  out.  [10] 

Q.  Do  you  know  whether  the  records  show  that 
he  sold  stock  back? 

A.  My  records  as  Receiver  woudn't  show  that;, 
this  would  be  a  matter  that  I  am  not  familiar  with  j 
necessarily. 

Q.  The  corporation  was  formed  in  1947  and  yon 
took  it  over  in  1949?  A.     December  21st,  1949. 

Q.  The  Receiver  was  a])])oint(Ml  on  XoviMiihei- 
5th,  1949?  A.     Tliat  is  v\ixh\. 


Louise  B.  Musselman  Sisil  45 

Testimony  of  Donald  L.  Burnett.) 

Q.  You  don't  know  how  much  stock  he  ever  had 
m  if?  A.     I  cannot  state  from  memory,  no. 

'  Q.  From  your  examination  of  the  records — I  call 
your  attention  to  stock  certificate  No.  19,  that  show^s 
issued  to  Jesse  M.  Chase  19  shares  and  cancelled, 
can  you  explain  that  ? 

A.  That  took  place  prior  to  the  appointment  of 
a  Receiver  and  I  had  no  occasion  to  review  that 
transaction. 

Q.  And  that  would  be  true  of  the  different  ones 
issued  which  show  they  are  cancelled? 

A.  That  is  correct,  the  duty  of  the  Receiver 
didn't  require  a  review  of  the  capital  stock  in  prior 
years. 

'  Mr.  Davis:  We  offer  in  evidence  Defendant's 
exhibit  No.  5,  being  the  corporate  stock  certificate 
-book  of  the  corporation.  [11] 

Mr.  Bistline:     I  have  no  objection. 

The  Court :     It  may  be  admitted. 

Q.  Now,  Mr.  Burnett,  do  you  know  at  the  time 
Mr.  Hilliard  was  originally  appointed  as  Receiver 
that  a  notice  of  sale  and  publication  of  the  notice  of 
sale  of  the  real  estate  here  in  question  had  already 
been  made  by  the  United  States  Marshal  ? 

A.  I  was  advised  that  there  had  been  a  United 
States  Marshal's  sale  as  it  is  commonly  referred  to. 

Q.     I  am  calling  your  attention  to  what  is  Ex- 
ibit  ''A"  of  your  file,  are  you  familiar  with  that? 

A.     Yes,  sir. 

Q.     That  exhibit  contains  a  statement  of  the  cor- 
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porate  affairs  as  made  up  by  Jesse  M.  Chase  and 

given  to  Mr.  Hilliard  as  Receiver? 

A.     That  is  my  understanding. 

Q.     You  have  gone  over  it? 

A.     I  am  familiar  with  it. 

Q.     Then  you  know,  do  you  not,  that  not  only  Mr. 
Chase  as  President  but  you  as  Receiver  have  always 
understood  and  always  acknowledged  that  all   in 
vestment  certificates  that  he  sold  or  issued  prior  t< 
the  incorporation  of  Jesse  M.  Chase,  Incorporated, 
are  valid  claims  against  the  corporation?  [12] 

A.  It  is  my  understanding  that  the  corporation 
assumed  liability  for  all  outstanding  liabilities  at 
the  time  the  corj)oration  was  formed. 

Q.  Such  records  as  you  have  show  that  to  be  a 
fact? 

A.  That  is  what  I  stated,  it  was  the  intention  of 
the  corporation  to  assume  all  of  the  liabilities  of  the 
business  formerly  conducted  by  Jesse  M.  Chase  ai 
an  individual. 

Q.  And  you  recognize  that,  and  recognize  tha 
Mrs.  Sisil  has  a  valid  claim  against  the  corporation' 

A.     No,  sir,  I  do  not. 

Q.     You  do  not  recognize  that  her  judgment  i> 
valid  claim  against  the  corporation? 

A.     Not  as  a  judgment. 

(j).     You  recognize  tliat  it  is  a  claim  ? 

A.  1  have  been  informed  that  she  has  a  judgmen 
against  Jesse  M.  Chase  as  an  individual;  that  she 
is  a  holder  of  a  certiticate. 

(^.      And  that  her  judmncnt  is  on  that  cci-titicatc 
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A.     And  that  she  has  a  certificate  ac^ainst  Jesse 
^[.  Chase. 

Q.     You  are  aware  of  the  fact  that  the  corpora- 
tion assumed  liability  of  all  these  certificates? 
A.     For  all  outstanding  liabilities. 
Q.     And  that  was  an  outstanding  liability? 
'     A.     That  is  a  matter  of  dispute  and  perhaps  for 
some  litigation  [13]  as  to  whether  they  are  liabilities 
— all  of  the  certificates — I  am  not  aware  of  what 
they  are. 

Q.     In  this  report  of  Jesse  M.  Chase,  this  exhibit 
''*A"  that  you  refer  to,  he  lists  the  different  certifi- 
cate holders  whose  certificates  were  signed  by  Jesse 
M.  Chase,  individually,  as  being  bona  fide  creditors 
I  of  Jesse  M.  Chase,  Incorporated? 

A.     They  were  so  listed. 
'     Q.     And  he  listed  in  this  statement  the  claim  of 
'Louise  B.  Alusselman  Sisil  as  having  a  judgment  in 
-the  United  States  District  Court,  and  listed  that  as 
a  claim? 

"  A.  This  particular  sheet  does  not  reflect  any  ac- 
'  knowledgment  of  liability,  it  reflects  legal  difficulties 
which  are  subject  to  litigation,  and  in  no  way  recog- 
nizes the  judgment  but  simply  indicates  that  they 
are  included  in  the  list,  there  are  difficulties  there, 
matters  subject  to  litigation  Imt  it  does  not  recognize 
the  correctness  of  them. 

Q.     You  want  that  answer-  to  stand? 
A.     That  is  my  understanding,  that  it  is  a  list  of 
legal  difficulties. 

Q.     He  listed  as  one  of  the  obligations  a  judgment 
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of  the  Interniountaiii  Credit  Association  of  some 

nine  hundred  and  forty-four  dollars? 

A.  That  was  a  judgment  against  Jesse  M.  Chase, 
Inc.  [14] 

Q.  H(^  listed  it  under  the  same  heading  as  he 
listed  the  Sisil  judgment, — it  is  in  the  same  class  as 
the  Louise  B.  Musselman  Sisil  judgment? 

A.     It  is  not.    You  refer  to  it  as  the  same  class, 
it  is  not  in  the  same  class  except  that  it  is  a  legal 
difficulty.    It  in  no  way  says  that  it  is  the  same  t}TM 
of  judgment  creditor.     This  is  a  list  of  legal  diffi 
culties  we  are  referring  to  for  consideration. 

The  Court:  Let  me  see  that,  where  does  it  saj 
that, — I  cannot  find  it,  it  does  not  say  that. 

Q.  You  ])aid  a  judgment  listed  in  favor  of  the 
Intermountain  Credit  Men? 

Mr.  Bistlino:    We  object  to  that  as  repetition. 

The  Court:     He  can  ask  these  questions  of  thif 
witness;  it  may  be  repetition  but  he  must  answe 
the  questions. 

Q.     You  paid  that  judgment? 

A.  That  is  a  judgment  against  Jesse  M.  Chase, 
Inc. 

Q.  You  ])aid  other  itc^ms  that  are  listed  in  there, 
did  you  not? 

.\.  Tliei'c  is  a  judgment  of  C.  J.  McAllister, 
which  1  recall  payment  of. 

Mr.   Davis:     Now,   Mr.    Bistline,    T    believe   yo 
have  a  copy  of  the  Receiver's  report  that  was  at- 
tached ? 

M]-.   P,istliTi(>:     Yes.  [1')] 
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I     Mr.  Davis:     We  ask  that  this  he  marked;  we 

now  offer  in  evidence  Defendant's  exhibit  No.   6 

rand  exhibit  No.  7, — Exhibit  No.  7  is  a  report  Mr. 

Hilliard  as  Receiver  to  which  he  attached  Exhibit 

E**A",  which  is  now  Exhibit  No.  6. 

^Ir.  Bistline:    We  have  no  objection  to  those. 

The  Court:    They  may  be  admitted. 
,■  Q.     You  mailed  to  Mrs.  Sisil  a  blank  form  of 
I  claim  to  be  filed  with  you  as  Receiver  of  Jesse  M. 
f  Chase,  Incorporated?  A.     That  is  correct. 

Q.  Why  did  you  mail  that  if  she  was  not  a 
cerditor  of  Jesse  M.  Chase,  Incorporated  *? 

A.  I  am  trying  to  answer  that.  That  is  in  the 
nature  of  an  investment  certificate  and  they  were 
reflected  on  the  financial  statement  as  liabilities  of 
the  corporation,  and  we  therefore  mailed  these 
blanks  to  all  of  those  persons  who  were  known  or 
claimed  to  be  or  could  have  been  considered  as 
creditors  of  the  corporation  so  that  they  would  have 
an  opportunity  to  file  claims. 

Q.  So  that  the  Receiver  recognized  first,  and 
you  recognize  now  Louise  B.  Musselman  Sisil  as  a 
holder  of  an  investor's  certificate  or  certificates 
signed  by  Jesse  M.  Chase,  and  recognize  her  as  a 
creditor  of  the  corporation?  [16] 

A.     We  mailed  blanks. 

Q.  And  you  admit  that  she  is  a  creditor  of  the 
corporation  as  a  holder  of  the  certificates? 

A.     She  s  a  holder  of  certificates. 

Q.     Was  she  a  creditor, — did  they  owe  it  to  her? 

A.     That  is  a  difficult  question. 
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Q.     They  assumed  liability  and  agreed  to  pay  it" 

A.     It  is  listed  as  a  liability  and  they  assumec 
the  liabilities  as  you  know,  there  is  litigation  whict 
I  am  not  competent  to  testify  about.    It  is  definite! 
a  legal  question. 

The  Court:    Did  they  list  it  as  a  liability  of  th 
corporation?  A.     Yes  sir. 

Q.  It  is  your  position  that  after  she  put  it  into 
judgment  she  ceased  to  be  a  creditor  *? 

A.  My  position  is  that  the  judgment  is  against 
Jesse  M.  Chase  individually. 

Q.  Your  record  also  shows  that  Jesse  M.  Chase' 
formed  the  Jesse  M.  Chase,  Incorporated,  of 
Colorado'?  A.     Yes  sir. 

Q.  And  your  record  also  shows  that  Jesse  M 
Chase  formed  the  corporation  of  Jesse  M.  Chase 
of  Wyoming,  Inc.  f  A.     That  is  correct. 

Q.  And  your  record  also  shows  that  Jesse  M. 
Chase  formed  the  [17]  Jesse  M.  Chase  Casper  Com- 
pany, Incorporated?  A.     Yes  sir. 

Q.  In  addition  to  the  Jesse  M.  Chase  of  Poca- 
tello.  Incorporated;  just  before  the  Receiver  was 
appointed  he  formed  the  Jesse  M.  Chase  of  Poca- 
tello,   Incorporated?  A.     Yes  sir. 

Q.  And  also  Jesse  M.  Chase,  Incorporated,  those 
two  separate  corporations?  A.     Yes  sir. 

Q.  And  then  he  had  the  Automotive  Sales,  In- 
corporated? A.     Yes  sir. 

Q.  And  Jesse  M.  Chase  had  control  of  those 
corporations? 

A.      1  am  not  aware  of  whether  ]w  Jiad  ihv  con- 
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'trolling  interests;  as  to  those  years,  I  have  never 
had  occasion  to  refer  to  the  stock  ownership,  or  as 
to  how  the  stock  ownership  lay. 

Q.  His  report  shows  Jesse  M.  Chase  as  a  holding 
corporation,  holding  stock  in  all  of  those  different 
corporations  ? 

A.     I  presume  that  is  correct. 

Mr.  Davis :  If  the  Court  please,  I  am  not  exactly 
familiar  as  to  how  this  Court  handles  its  own  files, 
but  I  would  like  to  have  introduced  the  record;  at 
any  rate,  a  part  of  the  record  as  the  cross-examina- 
tion or  as  a  part  of  the  cross-examination  of  this 
witness  [18]  as  receiver, — I  want  to  introduce  from 
the  case  of  *^  Louise  B.  Musselman  Sisil,  Plaintiff 
vs.  Jesse  M.  Chase,"  No.  1539,  the  certificate  of  re- 
(h^mption  issued  by  the  United  States  Marshal  to 
Donald  L.  Burnett,  as  Receiver  of  Jesse  M.  Chase, 
Incorporated,  showing  this  Receiver  as  Receiver 
jedeemed  for  the  corporation  the  particular  lots 
herein  question.  Should  I  have  that  deemed  as 
marked  ? 

Mr.  Bistline:  I  would  like  to  call  attention  to 
the  fact  that  the  certificate  is  included  in  the  ab- 
stract of  title  which  we  offered. 

The  Court:  We  will  take  a  short  recess  at  this 
time, — we  will  be  in  recess  for  fifteen  minutes. 

May  2nd,  1950.  11:00  o'clock  A.  M. 

Mr.  Davis:  I  believe  that  the  abstract  does  suf- 
ficiently show  this. 

The  Court:    Very  well,  you  may  proceed. 
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Q.     Yoii  are  a  Certified  Public  Accountant? 

A.     That  is  correct. 

Q.  In  your  opinion  as  Receiver,  is  the  Jesse  if. 
Chase,  Incorporated,  a  corporation,  insolvent? 

Mr.  Bistline:  We  object  to  that,  it  calls  for  an 
unwarranted  conclusion  of  the  witness,  and  to  give 
an  opinion  it  would  be  necessary  to  have  before  [19] 
the  Court  all  of  the  assets  of  the  corporation  and 
the  liabilities  to  establish  this,  and  it  would  be 
necessary  to  establish  whether  the  liabilities  claimed 
were  or  may  be  actually  liabilities. 

The  Court:  You  might,  if  you  desire,  lay  the 
foundation  as  to  his  knowledge  as  to  the  assets  and 
the  liabilities. 

Q.  Of  course,  I  am  asking  this  for  the  purpose, — 
you  have  had  before  you  what  I  introduced  as 
Exhibit  Nos.  6  and  7,  do  you  agree  with  Mr.  Chase's 
statement  that  it  is  necessary  to  have  a  Receiver  to 
regulate  the  affairs  of  Jesse  M.  Chase,  Incorporated ; 
do  you  think  it  was  necessary? 

A.     In  my  opinion  it  was. 

Q.  You,  of  course,  in  the  liquidation  or  the 
process  of  the  liquidation  of  this  corporation  have 
gone  over  its  assets  and  liabilities  thoroughly? 

A.     Yes  sir. 

Q.  And  you  are  familiar  mth  the  assets  and  the 
liabilities  generally  of  the  corporation? 

A.     I  am. 

Q.     In  your  opinion  is  that  corporation  insolvent? 

Mr.  Bistline:     I  renew  tlu^  objection,  tln^  test  is 
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vhether  the  liabilities  exceed  the  assets.    I  object  to 
his  as  being  immaterial  at  this  time.  [20] 
^    The  Court:     This  witness  is  an  expert,  and  I 
Jiink  I  will  let  him  answer. 

}  A.  If  I  as  Receiver  am  ultimately  ordered  to 
^cognize  all  the  investment  certificates  as  liabilities 
taid  their  holders  as  creditors,  to  share  and  share 
Lalike,  then  it  is  insolvent.  If  they  were  not  recog- 
-nized  as  creditors  but  holders  of  preferred  stock, 
(that  would  change  the  picture. 

Q.  You  just  stated  a  while  ago  that  you  did 
irecognize  all  the  investment  certificate  holders  of 
'Jesse  M.  Chase  as  creditors  of  Jesse  M.  Chase,  In- 
corporated? 

Mr.  Bistline :  I  believe  the  witness  answered  that 
he  recognized  that  the  certificates  were  liabilities  of 
ithe  corporation,  there  is  common  stock  and  also 
preferred  stock, 

Mr.  Davis:     If  it  is  counsel's  position  that 

Jesse  M.  Chase  isn't  legally  liable  for  the  invest- 
ment certificate, 

Mr.  Bistline:     No,  we  go  further,  we  agree 

that  he  is  liable  for  all  of  the  common  stock. 

A.     This  is  a  very  difficult  thing  to  answer. 

The  Court:  Well,  Mr.  Witness,  if  you  can 
answer  that, — I  think  it  could  be  stipulated  that 
they  are  liabilities  of  the  corporation  because  the 
evidence  [21]  now  shows  that  they  assumed  all  of 
the  obligations  that  Jesse  M.  Chase  had;  can  it  be 
understood  that  at  the  time  the  transfer  was  made 
that  Jesse  M.  Chase,  Incorporated,  assumed  all  the 
indebtedness  of  Jesse  M.  Chase,  personally? 
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Mr.  Bistline:    Yes,  that  can  be  stipulated. 

The  Court:  If  that  is  stipulated  I  think  that  is- 
all  that  is  necessary. 

Mr.  Bistline:  There  is  one  limitation,  I  think, 

The  Court :     1  understand  from  the  witness 

that  he  has  indicated  there  may  be  some  litigation 
over  these  investment  certificates,  the  Court  takes 
judicial  notice  of  the  fact  that  there  was  litigation 
in  this  court,  and  the  Court  made  a  decision.  The 
Court  held  that  it  was  a  liability  and  that  it  had  to 
be  paid  with  certain  limitations;  if  this  Court  hap- 
pened to  be  right,  then  all  of  these  other  certificates 
may  be  in  the  same  position.  This  witness  has 
testified  and  it  is  now  stipulated  that  the  obliga- 
tions of  Jesse  M.  Chase  included  these  different 
certificates,  and  they  were  liabilities,  and  assumed 
at  the  time  of  the  transfer,  is  that  correct? 

Mr.  Bistline:  That  is  agreed  based  on  the  finan- 
cial report.  [22] 

The  Court:  Whether  there  is  a  report  of  the 
obligations  of  Jesse  M.  Chase  being  assumed  by 
Jesse  M.  Chase,  Incorporated. 

Mr.    Bistline:      In    connection    with    the    busi? 


ness, ) 

The  Court:     In  connection  with  everything, 

the  obligation  of  Jesse  M.  Chase  while  he  was  oper- 
atiiig  or  he  transferred  to  the  corporation,  which 
is  the  Plaintiff  in  this  case;  when  he  transi 
ferred  the  understanding  was  that  he  assumed  the 
obliiiation. 
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Mr.  Bistline:    That  is  not  entirely  correct;  they 
issiimed  the  obligation  as  revealed  by  the  balance 
^heet. 
The  Court:    But  at  that  time  there  was  no  obli- 
i  ?a:ation  of  the  corporation. 

Mr.  Bistline:    As  revealed  there  Mr.  Chase's  in- 
-  dividually, — the  corporation  assumed  that  as  a  part 
>f  the  transfer. 

The  Court:  This  claim  was  included  in  that 
^balance  sheet. 

Mr.  Bistline :    That  is  there,  yes. 
The  Court :    Then  it  seems  that  is  all  there  is  to  it. 
Q.     Mr.  Burnett,  in  your  opinion,  is  there  any 
fcobability   of   any   common   stockholder    ever    re- 
ceiving anything  as  a  [23]  stockholder  in  the  liqui- 
dation of  Jesse  M.  Chase,  Incorporated  ? 

A.  Not  in  my  opinion,  there  is  no  probability  of 
them  receiving  any  distribution. 

Q.     And  that  is  true  of  the  preferred  stock  ? 
:     A.     That  is  correct. 

Mr.  Davis:    I  think  that  is  all. 

Redirect  Examination 
By  Mr.  Bistline: 

Q.  Mr.  Burnett,  you  have  testified  here  with 
regard  to  stockholders  of  common  stock,  are  you 
familiar  with  the  preferred  stock  holdings'? 

A.     I  have  reviewed  them. 

Q.     Have  you  looked  over  the  stock  book? 

A.     Yes   sir. 

Q.     Handing-  you  Exliibit  No.  8,  I  will  ask  you 
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to  state  whether  or  not  that  is  the  stock  book  of 

Jesse  M.  Chase,  Incorporated,  preferred  stock? 

A.     Yes  sir. 

Mr.  Bistline:    We  offer  it  in  evidence. 

Mr.  Davis:  And  I  object  to  it  as  incompetent 
and  irrelevant  for  the  reason  that  the  certificate 
book  that  he  holds  there  will  show  that  such  pre- 
ferred stock  as  was  issued  was  issued  subsequent 
to  the  time  that  the  corporation  assumed  all  of  the 
indebtedness  [24]  of  Jesse  M.  Chase,  individually; 
subsequent  to  the  time  that  it  assumed  payment  of 
the  certificate  of  Mrs.  Sisil  upon  which  the  judg- 
ment is  based.  Furthermore,  that  none  of  the  stock 
holders  are  parties  to  this  action.  The  Receiver 
stands  in  the  shoes  of  the  corporation  and  it  is  im- 
material here  for  any  purpose. 

Mr.  Bistline:  This  is  to  determine  whether  a 
judgment  executed  in  1949  is  controlling,  or  the 
filing  date  of  the  judgment, 

The  Court:    1  think  the  controlling  date  is  the 

date  when  the  transfer  was  made  to  the  corporation 
by  Jesse  M.  Chase,  and  the  obligations  ])ending  at 
that  time.  I  will  admit  this  subject  to  the  objection 
made  with  the  uiidcMstanding  that  the  Court  cam 
strike  it  if  it  is  subject,  in  the  court's  o]union,  to 
be  strick(Mi. 

Q.  Dm^s  tbe  I'epoi't  which  was  received  as  De- 
fendant's Exhibit  No.  ()  give  a  resume  or  summary 
of  tiie  ])r('r('rred  stock  holdings  as  of  the  datc^  of 
the   I'cport?  A.      It  (1o(»s. 
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Q.     Will  you  refer  to  the  report  and  state  how 

lany  preferred  stockholders  there  were? 

A.     Fourteen. 

Q.  How  many  shares  of  preferred  stock  was 
Outstanding?  A.     278.    [25] 

Mr.  Bistline:  At  this  time  the  Plaintiff  desires 
to  have  marked  as  an  exhibit  the  minutes  of  a 
meeting  of  the  stockholders  held  on  the  15th  day  of 
January,  1947,  of  Jesse  M.  Chase,  Incorporated,  a 
corporation.  We  have  prepared  a  coi)y  of  these 
minutes, — not  a  certified  copy,  but  we  do  have  a 
]>]'epared  copy  which  I  suggest,  if  agreeable  to 
counsel,  that  it  be  marked. 

Mr.  Davis:  That  part  is  all  right,  it  may  be 
"  marked. 

The  Court:  Have  it  marked  for  identification 
and  submit  it  to  counsel. 

Mr.  Bistline:  At  this  time  Plaintiff  offers  in 
evidence  Plaintiff's  Exhibit  No.  9,  which  is  a  copy 
of  the  minutes  of  the  meeting  previously  referred  it. 
p  Mr.  Davis :  I  realize  that  this  is  a  matter  before 
the  Court  and  this  is  probably  going  in  as  evi- 
dence; they  have  not  identified  these  minutes  or  who 
kept  them.  Mr.  Burnett  probably  does  not  know. 
I  will  not  object  to  the  introduction  if  I  may  have 
the  right  to  examine  Mr.  Chase  or  anybody  else 
with  reference  to  this  minute  book. 

Mr.  Bistline:  We  have  no  objection  to  that  pro- 
cedure. 

^rhe  Court:     Th(^v  may  be  admitted.  [26] 
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Mr.  Bistline:  At  this  time  Plaintiff  offers  Ex 
hibit  No.  10,  which  is  a  copy  of  the  minutes  of  a 
special  meeting  of  the  board  of  directoi*s  of  Jesse 
M.  Chase,  Incorporated,  held  on  the  25th  day  of 
February,  1947,  containing  the  offer  of  Jesse  M. 
Chase  to  the  corporation,  to  the  transfer  of  the 
assets  of  the  consideration  of  the  issuance  of  stock 
and  so  forth.  We  offer  it  in  lieu  of  the  original  in 
the  book  subject  to  being  checked. 

The  Court:  They  may  be  admitted  with  that 
understanding. 

Mr.  Bistline:  At  this  time  the  Plaintiff  offers  in 
evidence  Plaintiff's  proposed  exhibit  No.  11  which 
is  a  financial  statement  of  the  Jesse  M.  Chase  enter- 
prises as  of  December  31,  1946,  which  is  referred  to 
in  the  minutes  of  the  board  of  directors,  being  ])lain- 
tiff 's  exhibit  No.  10. 

The  Court :    It  may  be  admitted. 

Q.  Mr.  Davis  examined  you  with  reference  to 
the  redemption  from  the  sale  held  under  the  judg- 
ment of  Louise  B.  Musselman  Sisel  vs.  Jesse  M. 
Chase  and  you  in  effect  as  Receiver  stated  the  cir- 
cumstances surrounding  that  redemption? 

Mr.  Davis:  Now  we  object  to  this,  the  redem])- 
tion  and  the  facts  recited  in  the  instrument  [27] 
itself  would  be  the  best  evidence. 

The  Court:    The  objection  is  sustained. 

Mr  Bistline:     That  is  all. 

Mr.  Davis:     Tliat  is  all. 
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I.  H.  NELSON 

'\eing  called  as  a  witness  by  the  Defendant,  after 
•eing  first  duly  sworn,  testifies  as  follows: 

Direct  Examination 
^iy  Mr.  Davis: 

'    Q.     You  live  at  Pocatello?  A.     Yes. 

Q.     And  your  occupation  or  business? 

A.     Public  Accountant. 

Q.     You  formally  worked  for  Jesse  M.   Chase, 
ndividually?  A.     Yes  sir. 

Q.     How  long  did  you  work  for  Jesse  M.  Chase 
IS  an  individual? 

A.     From  March  16th,  1946,  until  December  31st, 
1946. 

'    Q.    And  what  were  your  duties, — say  on  the  31st 
of  December,  1946,  what  were  you  doing? 

A.     I  was  an  Accountant  employed  to  work  on 
the  books  for  Mr.  Chase  as  an  individual. 

Q.    You  were  one  of  the  original  incorporators 
of  Jesse  M.  Chase,  Incorporated? 

A.    I  was.  [28] 

Q.     Did  you  subscribe  for  one  share  of  stock? 

A.    Yes,  I  did. 

Q.     Do  you  know  the  other  two  men  that  sub- 
scribed for  shares  of  stock? 

A.    Jesse  M.  Chase  and  W.  R.  Hubble. 

Q.     Did  each  of  you  pay  for  one  share  of  stock? 

A.     We  did. 

Q.     The  cash  of  $300.00  for  one  share  of  stock 
got  into  the  assets  of  the  corporation  ? 
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A.     Yes  sir,  deposited  in  the  corporation  h 
account.  ' 

Q.  Was  any  of  the  other  stock  issued  paid  for 
in  cash,  any  other  common  stock  issued? 

A.     I  do  not  believe  so. 

Q.  Before  this  corporation  was  formed,  or  at  the 
time  you  signed  the  prof^osed  articles  of  incorpo- 
ration the  matter  was  discussed  by  Mr.  Chase,  Mr. 
Hubble  and  you? 

A.     Yes,  it  had  been  talked  over. 

Q.  And  you  as  an  incorporator  and  an  employe 
at  that  time,  w^ere  you  personally  aware  of  the 
fact  that  not  only  Mrs.  Musselman  or  Mrs.  Sisil's 
certificates  were  outstanding  and  unpaid,  but  that 
there  w^ere  others  outstanding  and  unpaid? 

A.     Yes,  indeed. 

Q.     And  the  other  incorporators  knew  that? 

A.     Yes  sir.  [29] 

Q.  What  was  your  understanding  upon  the 
formation  of  the  corporation  as  to  whether  your 
stock  was  subject  to,  or  whether  it  was  burdened 
with  the  payment  of  all  of  the  obligations  of 
Jesse  M.  Chase? 

A.  All  of  these  obligations  were  listed  in  a 
statement  of  liabilities. 

Q.  And  you  knew  that  they  were  liabilities 
against  the  corporation,  that  the  stockholders  took 
their  stock  subject  to  the  payment  of  those  li- 
abilities? A.     Yes. 

Q.  Who  was  Mr.  Ash  who  was  also  a  stock- 
holder? 
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A.    Mr.  Ash  was  at  one  time  General  Manager 

»r  Jesse  M.  Chase ;  at  the  time  of  the  corporation, 

t'  was  a  store  manager  in  California. 

Q.    And  Mr.  Anderson,  w^ho  was  he  ? 

A.    At  the  time  of  the  incorporation  he  was  not 
ni  employe  of  the  company  or  connected  with  it. 
(    Q.    Who  w^as  he? 

A.  He  was  an  employe  of  a  finance  company  in 
Denver. 

Q.  What  finance  company  was  that, — was  Mr. 
Chase  connected  with  that?  A.     No  sir. 

Q.     When  did  Mr.  Anderson  come  here? 

A.  It  was  after  the  incorporation  that  he  came 
as  an  employe. 

Q.    And  he  received  one  share  of  stock? 

A.     Yes  sir.  [30] 

Q.     He  never  paid  any  cash  for  it,  did  he  ? 

A.     I  think  it  was  charged  to  his  account. 

Q.  Do  you  know  or  not, — strike  that, — do  you 
know  the  amount  the  corporation  was  incorporated 
for,  was  it  a  million  five  hundred  thousand? 

A.     I  think  that  was. 

Q.  Five  hmidred  thousand  common  stock  and  a 
million  preferred  stock? 

A.     I  think  that  is  right. 

Q.  And  Lee  C.  Bloxham,  was  he  an  employe  of 
Jesse  M.  Chase?  A.    Yes  sir. 

Q.  He  was  at  the  time  the  corporation  was 
formed?  A.     Yes  sir. 

Q.  D.  M.  Weiler,  was  he  an  employe  of  the 
corporation  or  Jesse  M.  Chase? 
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A.  I  believe  he  was  employed  by  a  separate 
corporation,  Jesse  M.  Chase  Incorporated  of 
Wyoming. 

Q.  One  of  the  corporations  that  Mr.  Chase  was 
interested  in?  A.     Yes  sir. 

Q.     And  Bryon  S.  Dee,  who  was  he? 

A.     He  was  not  connected  with  the  corporation. 

Q.     And  D.  L.  Edlefesen? 

A.     He  was  an  employe  of  Jesse  M.  Chase. 

Q.     Crane  and  Heider  ? 

A.  They  were  Accountants  for  the  corporation, 
yes.  [31] 

Q.     And  W.  T.  Ingram? 

A.    He  was  an  employe  at  Boise. 

Q.     And  George  W.  Puw? 

A.    He  was  an  employe. 

Mr.  Davis:    I  believe  that  is  all. 

Cross-Examination 

By  Mr.  Bistline: 

Q.     Have  you  subsequently  acquired   any  addi- 
tional stock  other  than  the  one  share  you  took? 
A.     No  sir. 
Q.     That  is  all  you  have? 
A.     That  is  all  I  have. 
Mr.  Bistlino:    That  is  all. 
Mr.  Davis:     That  is  all. 
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JESSE  M.  CHASE 
ailed  as  a  witness  by  the  Defendant  for  cross- 
txamination,   ha\ing  heretofore   been   duly   sworn, 
estifies  as  follows: 

Cross-Examination 
iy  Mr.  Davis: 

i  Mr.  Bistline:  I  think  if  he  is  being  called,  that 
le  should  be  called  as  their  witness  for  direct 
xamination. 

Mr.  Davis:  I  don't  think  so,  he  was  the  [32] 
.^resident  of  this  corporation. 

The  Court:    You  may  go  ahead,  Mr.  Davis. 

Q.  You  testified  as  a  witness  in  District  Court 
m  November  of  1949,  the  District  Court  of  Ban- 
[loek  County,  in  support  of  a  petition  or  application 
Df  Mr.  Youngren  for  the  appointment  for  a  Re- 
viver for  Jesse  M.  Chase,  Incorporated,  did 
voii  not? 

Mr.  Bistline:  He  can  testify  as  to  whether  or 
not  he  testified  as  a  witness,  but  the  balance  I  object 
to  as  irrelevant,  incompetent  and  immaterial,  and  a 
conclusion. 

Q.  You  were  a  witness  on  the  matter  of  the 
petition  for  the  appointment  of  a  Receiver  for 
Jesse  M.  Chase,  Incorporated  *?  A.     Yes  sir. 

Q.  Did  you  testify  that  Jesse  M.  Chase  was 
absolutely  insolvent  and  could  not  pay  its  debts'? 

A.     I  did  not. 

Q.  Did  you  testify  that  the  corporation  was  in- 
solvent? A.     I  did  not. 

(}.     Did  you  testify  that  Jesse  M.   Chase  indi- 


64  Fred  D.  Hilliard,  etc,  vs. 

(Testimony  of  Jesse  M.  Chase.) 

vidually  was  insolvent  and  couldn't  pay  his  debts 

A.     I  did  not. 

Q.  Did  you  testify  that  Jesse  M.  Chase  had| 
nothing  as  an  individual  and  could  not  pay  any- 
thing? 

A.     I  don't  follow  that  question.  [33] 

Q.  Did  you  testify  when  you  were  asked  if  youl 
had  any  assets  with  which  you  pay  any  investment 
certificate  holders,  that  you  couldn't  and  didn't 
have  anything? 

A.     I  was  not  asked  that  question. 

Mr.  Davis :  I  have  asked  Mr.  Ray  D.  Bistline,  the 
Court  Reporter,  if  he  could  prepare  a  transcript, 
and  he  said  that  he  could  not  at  this  time  as  they 
were  trying  a  case  at  American  Falls,  but  my  notes 
show  that  he  testified  in  effect  to  what  I  have 
stated, — if  it  is  material,  and  the  Court  feels  that 
it  is,  I  would  like  permission  as  quickly  as  the  Court 
Reporter  can  furnish  it  to  have  the  testimony  and 
to  be  allowed  to  furnish  it  to  the  Court. 

Mr.  Bistline:  We  feel  that  it  is  immaterial.  We 
fail  to  see  any  materiality  in  this. 

The  Court :  I  will  say  frankly  that  I  have  been 
trying  to  see  the  materiality  of  a  lot  of  these  mat- 
ters. I  am  satisfied  at  this  time  that  this  was  just 
a  matter  of  convenience,  the  transferring  which  wa» 
done,  and  I  feel  that  Jesse  M.  Chase  was  the  main! 
man  in  both  of  thes(»  ])nsinesses.  It  was  just  a| 
matter  of  transferring  the  assets  of  the  individuali 
to  the  corporation,  and  he  was  still  the  corporation! 
himself  so  to  speak.     I   fail  to  see  the  materiality  of 


Louise  B.  Musselman  Sisil  65 

Testimony  of  Jesse  M.  Chase.) 

mis  at  the  time.  Mr.  Chase  has  been  called  and 
^ked  these  [34]  questions  and  he  has  denied  that 
c  so  testified. 

I  Mr.  Bistline:    Of  course,  we  want  everything  be- 

bre  the   Court,   and  perhaps   if   we   could   get   a 

.ranscript  of  that  evidence  and  Mr.  Chase  sees  it 

:t  will  refresh  his  memory. 

I  The  Court:     Then,  Mr.  Davis,  you  may  supply 

hat  record. 
Q.     I  call  your  attention  to  the  minutes  of  the  first 

neeting  of  the  board  of  directors  of  Jesse  M.  Chase, 

[Incorporated,  being  signed  by  you,  do  you  recognize 

that  as  the  minutes?  A.     I  do. 

Mr.  Davis:    I  would  like  to  read  into  the  record 

a  portion  of  those  minutes : 

*^It  was  announced  to  the  meeting  that  the 
original  incorporators,  namely:  Jesse  M. 
Chase,  W.  R.  Hubble,  and  I.  H.  Nelson,  have 
each  subscribed  to  one  share  of  the  capital 
stock  of  the  corporation  of  the  par  value  of 
$100.00  each,  that  the  secretary  upon  payment 
for  said  certificates  was  instructed  to  issue  the 
certificates  to  the  said  Jesse  M.  Chase,  W.  R. 
Hubble,  and  I.  H.  Nelson,  for  one  share  each 
of  the  capital  stock  of  the  corporation,  it  was 
announced  at  the  meeting  by  Jesse  M.  Chase 
that  the  corporation  intends  and  contemplates 
in  the  near  future  to  take  over  the  [35]  assets, 
liabilities  and  good  will  of  the  business  gener- 
ally heretofore  conducted  by  Jesse  M.  Chase 
as   an    individual    in    various    States,    namely: 
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Utah,    Wyoming,    Nevada,    Montana,    Illinois 
California,  Washington,  Oregon,  New  Mexic(„ 
and  Nebraska,  and  that  in  anticipation  of  trans 
ferring  said  business  to  the  corporation  it  u 
desirable  that  the  corporation  become  qualifiec 
to  do  business  in  the  above-named  states  as  a 
foreign  corporation.     However,  in  addition  to 
other  requirements  it  would  be  necessary  for 
the  corporation  to  appoint  a  resident  or  statu- 
tory agent  in  the  various  states,  whereupon,  it 
was  moved  by  I.  H.  Nelson  and  seconded  by 
W.  R.  Hubble,  and  upon  vote  of  the  meeting 
unanimously    carried    as    follows:      That    the 
statutory   agent    be    appointed    for    Wyoming, 
Utah,    Nevada,    Montana,    Illinois,    California, 
Washington,  Oregon,  Arizona,  New  Mexico  and 
Nebraska.'' 

Q.     You  recognize  that?  A.     Yes. 

Q.  Mr.  Chase,  you  were  active  in  and  partici- 
pated and  supported  the  Plaintiff,  Mr.  Youngren, 
in  his  action  in  securing  the  appointment  of  a  Re- 
ceiver for  Jesse  M.  Chase,  Incorporated? 

Mr.  Bistline:    Objected  to  as  immaterial. 

The  Court:    He  may  answer. 

A.  I  did  not  support  Mr.  Youngren  in  the  ap- 
plication for  Receiver.  [36] 

Q.  You  wore  active  in,— did  you  testify  under 
oath  that  a  Receivei-  should  be  appointed  for  Jesse 
M.  Chase,  Incor])orat(Hl?  A.     I  did. 
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Q.    Did  you  want  a  Receiver  appointed  for  a  sol- 
vit corporation? 

A.  I  wanted  a  Receiver  appointed  to  conserve 
lie  assets  of  the  corporation. 

j  Q.     You  w^ant  to  continue  to  operate  the  corpo- 
ation  ?  A.     You  are  right. 

Q.  You  testified  that  if  a  Receiver  was  appointed 
ou  could  go  ahead  and  borrow  money  and  continue 
0  operate"? 

A.     Under  the  court's  jurisdiction. 

Q.  You  were  active  in  and  testified  in  the  action 
lU  which  Mr.  Youngren  was  Plaintiff,  and  you  sat 
fit  the  table  with  counsel  who  was  trying  to  get  a 
Receiver  appointed? 

I  A.  I  was  in  favor  of  the  appointment  of  a 
rReceiver. 

Q.  You  are  still  actively  engaged  in  and  trying 
to  operate  Jesse  M.  Chase,  Incorporated? 

A.  I  have  nothing  to  do  with  Jesse  M.  Chase, 
Incorporated. 

'  Q.  You  were  mad  and  indicated  to  the  Receiver 
and  the  Attorneys  because  of  a  suit  filed  against 
you  by  Mrs.  Sisil  that  you  were  going  to  prevent 
her  from  recovery  in  this  matter? 

Mr.  Bistline:  I  object  to  that  as  immaterial.  I 
fail  to  see  the  materiality  of  it.  [37] 

The  Court :    He  may  answer. 

A.    No. 

Q.  In  September,  1949,  after  Mrs.  Sisil  had  re- 
ceived her  judgment,  you  sent  to  her  at  Riverside, 
California,  a  statement  for  her  to  sign  showinc:  how 
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much  indebtedness   she   claimed   against   Jesse  M 

Chase,  Incorporated,  did  you  not? 

A.     Not  without  looking  at  the  record,  I  can't  say 

Q.  You  don't  know  whether  you  wrote  her  oi 
not?  A.     I  don't  know. 

Q.     Did  you  send  her  that  (indicating)  ? 

A.     This  was, — I  recognize  this. 

Q.     Did  you  send  it  to  her  ?  A.     Yes  sir. 

Q.     Why  did  you  send  it? 

A.     It  was  sent  to  all  of  the  creditors. 

Q.  The  creditors  of  Jesse  M.  Chase,  Incorpo- 
rated? A.     So  far  as  the  books  show. 

Q.  You  have  reference  now  to  Defendant's 
Exhibit  No.  12?  A.     Yes  sir. 

Q.  You  understand  that  is  what  I  was  asking 
about?  A.     You  know  what  it  is. 

Q.  You  understand  that  is  what  I  am  asking 
about?  A.     Yes,  sir. 

Mr.  Davis:  We  offer  in  evidence  Defendant's 
exhibit  No.  12.  [38] 

Mr.  Bistline:  We  have  no  objection. 

The  Court:     It  may  be  admitted. 

Q.  Now  then,  Mr.  Chase,  after  January  of  1947, 
when  you  incorporated,  you  still  continued  to  oper- 
ate a  part  of  the  time  as  Jesse  M.  Chase  and  a  part 
of  the  time  as  Jesse  M.  Chase,  Incorporated? 

A.     No. 

Q.     You  did  not?  A.     No. 

Q.  You  still  continued  to  use  the  stationery  of 
Jesse  M.  Chase  as  an  individual,  .nid  signed  letters 
to  Mrs.  Sisil  as  Jesse  M.  Chase,  President? 
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A.  Some  of  the  old  stationery  might  have  been 
ised. 

Q.    Your  answer  a  minute  ago  was  not  correct? 

A.    My  answer  was  correct. 

Q.  Handing  you  Defendant's  exhibit  No.  13,  is 
iiiat  your  signature  to  that?  A.     It  is. 

Q.     Is  that  a  letter  you  wrote  to  Mrs.  Sisil? 

A.    Yes  sir;  and  a  copy  to  you. 

Q.     You  wrote  that  letter  of  March  30th,  1949? 

A.     That  is  right. 

Q.  That  letter  shows  that  it  is  written  on  the 
letterhead  of  Jesse  M.  Chase,  individual? 

A.     It  is  signed  Jesse  M.  Chase,  President.  [39] 

Q.     What  does  that  letterhead  show  ? 

^Ir.  Bistline:  I  think  the  exhibit  speaks  for 
itself. 

The  Court:     Perhaps  so,  but  he  may  answer. 

A.     That  is  a  carbon  copy. 

Q.  What  does  the  letterhead  show — it  shows 
Jesse  M.  Chase  as  an  individual,  does  it  not  ? 

A.  It  is  a  copy  of  a  letter,  Jesse  M.  Chase,  gen- 
eral office,  Pocatello. 

Q.  What  was  that  name  you  just  called  me; 
what  was  that  name  you  just  called  me,.  Mr.  Chase? 
Do  you  want  to  tell  the  Court  what  you  just  called 
me  just  now?  A.     1  called  you  nothing. 

Q.  Very  well,  you  were  incorporated  in  Janu- 
ary, 1947?  A.     That's  right. 

Q.  And  more  than  two  years  after  that,  on 
March  30,  1949,  yon  were  still  using  Jesse  M.  Chase 
individual  stationery  ? 
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A.     Second  sheets  stationery. 

Q.     You  were  still  using  it  ? 

A.     It  has  been  used. 

Q.     And  you  were  signing  it  as  President?  |^, 

A.     Yes,  sir. 

Mr.  Davis:  We  offer  in  evidence  Defendant's 
Exhibit  No.  13.  [40] 

The  Court :     It  may  be  admitted. 

Q.     You  have  been  President  of  Jesse  M.  Chase,  |( 
Incorporated,     ever    since    that    corporation    was 
organized?  A.     That  is  right. 

The  Court:  We  will  recess  at  this  time  until 
2:00  o'clock. 

May  2nd,  1950—2:00  o 'Clock  P.M. 

Q.  Mr.  Chase,  as  President  of  Jesse  M.  Chase^ 
Incorporated,  a  corporation,  if  a  judgment  of  Mrs. 
Sisil  is  a  valid  judgment — assuming  that  it  is,  what 
is  your  position,  that  that  judgment  should  be  paid 
out  of  the  assets  of  the  corporation  or  by  you 
personally? 

Mr.  Bistline:  We  object  to  that  as  calling  for 
a  conclusion  and  having  no  bearing  on  the  issues 
and  being  immaterial. 

The  Court:  He  may  answer,  the  Court  having 
control  of  this  matter,  I  will  permit  him  to  answer. 

A.     By  the  corporation. 

(^.  The  judgment,  of  couise,  is  an  obligation  of 
tlic  corporation  just  as  nnich  as  any  other  obligation 
the  corporation  has?  A.     That  is  right. 

Q.     You  never  considertMl  aftiM*  you  tiaiisferred 
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our  real  estate,  and  the  real  estate  in  question  to 
he  corporation  [41]  in  1947  that  you  had  an  in- 
terest in  that  real  estate  ? 
A.     No,  sir,  I  didn't. 

Q.  However,  on  the  8th  of  February,  1950,  you 
uid  your  wife  did  give  a  quit  claim  deed  to  that 
real  estate  to  Donald  L.  Burnett,  Receiver  of  Jesse 
M.  Chase,  Incorporated  ^  A.     Yes,  sir. 

Q.     On  February  28,  1950 — strike  that — you  and 
'your  wife   on   February  8th,   1950,  assigned  your 
rights  of  redemption  of  the  particular  real  estate 
^hi  question  here  to  Mr.  Burnett  as  Receiver? 

A.     Yes,  sir. 
f  Mr.  Davis :     That  is  all. 

Redirect  Examination 
By  Mr.  Bistline: 

Q.  At  the  time  you  executed  this  quitclaim  deed 
in  February  of  1950  to  that  property,  did  you  con- 
sider that  you  had  any  interest  in  the  real  estate? 

A.     No,  sir. 

Q.  At  the  time  you  assigned  this  right  of  re- 
demption did  you  consider  that  you  had  any  right 
of  redemption  in  the  property  ?  A.     No. 

Q.  Following  the  incorporation  of  Jesse  M. 
Chase,  Incorporated,  what  was  the  practice  with 
regard  to  [42]  making  income  tax  returns  as  to  the 
corporation  and  yourself? 

A.  After  January  1,  1947,  the  corporation  re- 
turns were  made  b}'  the  corporation,  and  then  I 
made  my  personal  returns  separate. 
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Q.     Did  you  report  in  your  personal  report  anj^ 
income  you  made  in  the  corporation  1 

A.     I  reported  my  personal  returns  separate. 

Q.  Since  this  matter  has  reached  the  status  it  is 
in,  has  the  United  States  government  made  any 
claims  against  you  personally  of  the  income  of  thi 
corporation  made  personally  prior  to  that? 

A.    Yes. 

Q.     For  what  amount? 

A.     For  twenty-seven  thousand  dollars. 

Q.  Do  you  know  whether  they  are  attempting  to 
enforce  that  against  the  corporation  ? 

A.     I  don't  know. 

Q.  Your  attention  w^as  called  to  a  hearing  in  the 
district  couii  before  Judge  Glennon,.  brought  by  the 
filing  of  a  complaint,  concerning  a  Receiver  and  the 
signing  of  an  order,  at  which  time  you  were  a  wit- 
ness. Do  you  recall  who  called  you  as  a  witness  ii 
that  case?  A.     No,  sir.  [43] 

Q.  Do  you  recall  Mr.  Davis  examining  you 
there  ?  A.     Yes,  sir. 

Q.  Do  you  recall  w^hether  that  hearing  wag 
started  before  tlie  levy  \vas  made  under  this  Sisil 
judgment?  A.     I  wouldn't  know. 

Q.  Mr.  Chase,  calling  your  attention  to  exhi])it 
No.  13,  just  look  at  that,  that  is  the  one  that  lias 
Jesse  M.  Chase  at  the  top?  A.     Yes,  sir. 

Q.  And  it  is  signed  by  Jesse  M.  Chase,  Presi- 
dent (  A.     Yes,  sir. 

Q.     AVill  yoii  ex])lain  the  use  of  that  jwirticula 
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ationeiy  ?  A.     That  is  a  second  sheet. 

Q.     Will  you  explain  why  it  bears  the  heading 

esse  M.  Chase  without  showing  corporation? 

A.     It  would  probably  be  stationery  carried  from 
"rior  to  the  incorporation. 

I  Q.     Do  you  recall  how  the  first  sheet  read,  the 
irst  sheet  of  that  letter? 

A.     I  wouldn't  know  now. 

Q.     To  whom  was  this  addressed  ? 

A.     To  Mrs.  Sisil. 
:   Q.     And  this  copy,  to  whom  was  that  sent  ? 

A.     To  Attorney  Ben  Davis.  [44] 

Q.     Calling  your  attention  to  exhibit  No.  12,  do 
tyou  recall  about  the  time  that  was  sent  out  ? 
?    A.     At  the  time  a  meeting  was  called  of  all  the 
creditors  to  be  held  on  October  29th. 
•    Q.     The  creditors  of  whom  ? 
!    A.     Jesse  M.  Chase,  Incorporated. 

Q.     Was  that  before  or  after  Mrs.  Sisil  had  ob- 
tained her  judgment? 

A.     It  was  in  October,  1949,  I  think  it  was  at 
that  time. 

Q.     It  was  some  little  time  before  the  appoint- 
ment of  a  Receiver  ? 

A.     Yes,  this  meeting  was  held  prior  to  the  ap- 
pointment of  a  Receiver. 

Q.     Was  that  before  she  received  her  judgment, 
the  date  of  the  judgment  was  October  1, 1949? 

A.     I  don't  know  when  these  were  mailed  out,,  it 
was  for  a  meeting  to  be  held  October  the  29th. 

Q.     Do  you  know — were  interest  checks  mailed  to 
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Mrs.  Sisil  between  the  period  between  January  1st 

1947,  and  the  date  of  the  Receivership  ? 

A.     What  was  that  ? 

Q.  Were  there  any  interest  checks  mailed  tol^ 
Mrs.  Sisil  between  January  of  1947  and  the  date  of|'^ 
the  Receivership  in  November,  1949  ? 

A.     Yes,  sir.  [45]  |1 

Q.  Do  you  know  whether  they  werc^  drawn  on 
your  personal  account  or  the  account  of  the  cor 
poration?  A.     Corporation  checks. 

Mr.  Bistline :     That  is  all. 


Recross-Examination 
By  Mr.  Davis : 

Q.  You  didn't  have  any  interest  whatever  in  the 
real  estate,  but  also  you  gave  a  quit  claim  deed  and 
assigned  the  right  of  redemption? 

A.     That  is  correct. 

Q.  Did  Mr.  Bistline  advise  you  to  do  that,  that 
it  was  necessary  ? 

A.     The  request  was  made  by  the  Receiver. 

Q.     By  the  Receiver  that  you  do  that  ? 

A.     Yes,  sir. 

Q.  Did  you — strike  that — Mr.  Chase,  I  am  hand- 
ing you  exhibit  No.  13,  do  you  say  that  is  a  carbon 
copy  and  that  it  is  not  the  original  letter  that  you 
mailed  to  Mrs.  Musselman  Sisil? 

A.     That  is  right. 

Q.     It  is  not  the  one  that  you  mailed  her? 

A.     It  should  be  a  carbon  copy. 

Q.     Is  it?  A.     Yes,  sir.  [46] 
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I Q.     Who  did  you  send  the  original  of  this  let- 
rtof  A.     Mrs.  Sisil. 

Q.     This  is  not  the  one  you  sent  her? 
A.     I  sent  that  to  you. 
Mr.  Davis:     That  is  all. 
Mr.  Bistline :     That  is  all. 

Mr.  Davis :     If  the  Court  please,.  I  think  that  my 

(leadings  are  sufficient,  but  I  do  not  want  to  take 

ny  chances,  and  I  would  like  permission  to  add 

nother  affirmative   defense,  that  the   Plaintiflf  in 

liis   case   has   established — I   should   say   that   the 

>efendant  has  established  from  the  questions  asked 

lie  evidence  given  here,  the  validity  of  the  judg- 

aent  against  the  Receiver  of  the  corporation,  and  if 

,he  i)rayer  in  my  pleadings  does  not  say  so,  that  it 

»t'    amended,   that  I    be   permitted   to   amend   the 

>iayer  by  adding  that  this  judgment  be  declared  to 

)('    a    valid    judgment    against    Jesse    M.    Chase, 

I  ucorporated. 

Mr.  Bistline:  We  want  to  object  unless  we  are 
{iven  an  opportunity  of  defending  against  this  pro- 
posed amendment — we  should  be  apprised  of  this 
amendment  which  is  in  the  form  of  an  estoppel  and 
«\'e  should  be  accorded  the  opportunity  of  defending. 
The  Court :  The  amendment  will  be  allowed  and 
you  will  be  permitted  to  offer  any  defense  that  [47] 
you  desire. 

Mr.  Davis:     We  rest. 
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r-alled  in  rebuttal  by  the  Plaintiff,  after  l)eing  firs 
duly  sworn,  testifies  as  follows: 

Direct  Examination 
By  Mr.  Bistline: 

Q.     Your  name  is  W.   R.  Hub})le? 

A.     YeSy  sir. 

Q.     What  is  your  i)resent  oeeuj>ation  ? 

A.     I^ookkeeper. 

Q.  Were  you  previously  connected  with  the  fini 
of  Jesse  M.  Chase,  Incorporated  'F 

A.     Yes,  sir. 

Q.     For  how  long'? 

A.     Since  the  incorporation. 

Q.     In  what  capacity? 

A.     As  Vice-President  and  General  Managei 

Q.  During  the  entire  existence  of  that  corpora 
tion?  A.     Yes,  sir. 

Q.  From  its  time  of  incorporation  up  to  the 
time  of  the  Receivership'?  A.     Yes,  sir. 

Q.     Are  you  a  stockholder  in  that  corporation^ 

A.     Yes,  sir. 

Q.     How  many  shares  do  you  havef 

A.  Twenty-one  shares  of  common  stock  and  four- 
teen of  preferred. 

Q.     When   did   you  acquire  this  common  stock  f 

A.  At  tlie  time  of  the  incorporation  or  soon 
Ihercai'tcr,  1  cannot  give  the  dates,  ])ut  it  is  on  the 

l)ooks. 

O.     l^'l'('l  rini::  vnii  t(»  DctViidaiit  V  Exhibit  No.  '), 
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the   stock   book   of  the   common  stock,   would   you 
check    through    that   and    tell   us    what    stock   you 
acquired  and  when  1 

A.     On  January  15th,  1947,.  one  share. 

Q.  Will  you  state  what  consideration  was  paid 
and  how  it  was  paid  ? 

A.  One  hundred  dollars  in  cash.  On  January 
31st,  1947,  twenty  shares  and  paid  for  in  surrender 
of  cash  assets. 

Q.     And  what  year  did  you  say  that  was  ? 

A.     1947. 

Q.     Proceed,  Mr.  Hubble,  you  said  it  was  by  the 
lUrrender  of  cash  assets  ? 

A.  Yes,  investment  certificates  I  had  of  Jesse  M. 
Chase. 

Q.     Personally? 

A.    Yes,  personally,  that  seems  to  be  it. 

Q.  Now,  then.  Plaintiff's  Exhibit  No.  8,  the  book 
of  the  preferred  stock,  would  you  check  through 
that  and  state  what  stock  you  held,  of  the  preferred 
stock,  and  state  when  you  acquired  it  and  what  the 
consideration  was?  [49] 

A.     On  February  1st,  1948,  eleven  shares. 

Q.  Will  you  state  what  the  consideration  was  for 
that  stock? 

Mr.  Davis:  1  object  to  that  as  incompetent,  ir- 
relevant and  immaterial,  being  over  a  year  after 
the  corporation  was  formed  when  this  i)arty  who 
was  one  of  the  incori)orators  and  had  knowledge  of 
the  assumption  of  Mrs.  Sisil's  certificate,  the  taking 
of  preferred  stock   by  an  officer  of  a  corporation 
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eould  not  in  any  way  ))e  a  defense  as  against  her 

judgment  in  this  matter. 

The  Court:  He  may  answer  for  what  it  may  be 
worth,  the  Con  it  will  gi\e  it  such  weight  and  con- 
sideration as  it  thinks  the  matter  is  entitled  to,  and 
at  the  same  time  considering  your  objection. 

A.  This  stock  was  issued  upon  surrender  of  one 
investment  certificate  that  I  had  bought  for  cash- 
investment  certificate  of  Jesse  M.  Chase. 

Q.     And  how  many  shares  was  that? 

A.  Eleven.  On  October  22,  1948,  three  shares  o: 
preferred  stock  for  which  I  paid  cash. 

Q.     Do  you  recall  how  much  cash  ? 

A.     Three  hundred  dollars. 

Q.     Any  other  stock  that  you  hold  ? 

A.     No,  sir,  that  is  it.  [50] 

Q.  Are  you  familiar  with  the  holding  of  the 
other  stockholders  of  common  stock  in  the  corpora- 
tion ?  A.     There  wTre  other  holders. 

Q.  Are  you  familiar  with  the  consideration  each 
of  them  paid? 

A.     I  think  the  books  disclose  it. 

Q.  Could  you  tell  what  they  ])ai(l  by  looking  at 
those'?  A.      1  don't  know  as  1  could. 

Q.  Will  you  look  through  tliis  aiui  sec  if  it  re- 
freshes youi*  memoiy. 

A.     What  do  you  want  nie  to  do  i 

(^.  What  1  want  you  t(^  testify  to  is  the  con- 
sideration paid  by  the  stockholders  of  each  of  the 
shai'es  of  stock,  the  conmion  stock. 

A.     The  tii'st  thi'cc  shares  Mr.  Chase,  myself  and 
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Mr.  Nelson,  I  saw  the  cheeks  that  paid  for  those. 

Q.  Calling  your  attention  to  the  W.  G.  Ash  cer- 
tificate for  twenty  shares,  are  you  familiar  with  that 
'VMtificate'? 

A.  He  had  a  certificate  that  he  turned  in,.  I 
couldn^t  say  without  turning  to  the  books. 

Q.     Could  you  by  turning  to  the  books  ? 

A.  This  is  the  ledger  for  1949,  and  that  was  in 
1947. 

Q.     Do  you  know  whether  he  paid  cash?  [51] 

A.     The  equivalent  of  cash. 

Q.  Do  you  know  what  equivalent  of  cash  he 
paid?    . 

A.     Investment  certificates  of  Jesse  M.  Chase. 

(^.     Of  the  same  value? 

A.  Of  an  equal  value,  these  were  reissued  to  Mr. 
(  liase  at  the  time  he  surrendered  his  personal  hold- 
ings for  the  corporation  holdings. 

Q.     Is  there  any  other  stock  outstanding? 

A.  Norville  Anderson,  I  don't  remember  about 
that  without  looking  at  the  books. 

Q.  I  believe  that  we  can  save  time  by  referring 
to  Defendant's  Exhibit  No.  6,  here  is  a  list  of  the 
holders  of  preferred  stock,  are  you  familiar  with 
the  consideration  paid  for  preferred  stock  as  shown 
here  ? 

A.  I  know  it  was  bought  and  i)aid  for  but  I 
iloii't  know  that  I  can  say  how  without  looking  at 
tlic  books. 

(^.     Can  you  look  over  the  list  and  give  us  any 

,  thci  information.  Could  you  give  us  any  further 
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information  in  legard  to  the  manner  of  paymeril 

foi-  the  various  issues  of  preferred  stoek? 

Mr.  Davis:  Uo  you  have  an  independent  reeol 
leetion  of  the  dates  of  those  transactions  and  hou 
these  people  paid  for  this  stock  ? 

A.     I  couldn't  give  you  the  dates. 

Mr.  Davis:  The  real  i)roof  and  tlie  [52]  real 
evidence  would  ])e  the  books  of  the  corporation? 

A.     That  would  be  the  ledgei*. 

Mr.  Davis:  We  olgc^-t  to  this  witness  trying  U 
testify  a])()ut  tliat. 

The  Court:  The  books  would  be  the  besi 
evidence. 

Mr.   Bistliue:     We  certainly  agree  with  that. 

Q.  I^o  you  have  any  independent  recollection  as 
to  this? 

A.  I  know  that  these  people  have  the  stock  and 
Ixnight  stock,  l)ut  as  to  the  details  I  do  not  know. 

Q.     You  have  no  inde]>endent  reeolleetion? 

A.     No,  I  have  not. 

Mr.  Bistline:     I  ))elieve  that  is  all. 

Cross-Examination 
By  Mr.  Davis: 

(j).  How  loiii;"  have  you  Im'cu  oi*  wei'e  you  asso- 
ciated with  Mr.  Chasc^  in  a  business  way  i 

A.     Since  19:rj. 

Q.  Now,  you  had  sonu^  inxcstois'  cei'tifieates  oi 
investment  cei'tifieates  wbieli  you  exeban^MMl  for 
tweut\'  sli;ne<  ot'  <'(»iimio?i  stock:'  A.      ^^'s.  sir. 
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.     Q.     At  that  time  you  were  an  officer  of  the  cor- 
poration? A.     Yes^  sir.  [53] 

Q.  And  all  of  the  times  from  the  time  this  cor- 
poration was  formed  or  incorporated  up  to  the 
present  time  you  have  been  and  are  an  officer  of  the 
corporation?  A.     Yes,  sir. 

Mr.  Davis:     That  is  all. 

Redirect  Examination 
By  Mr.  Bistline : 

(^.  At  the  time  of  the  incorporation  do  you  recall 
what  the  status  of  the  corporation  w^as  in  regard  to 
being  solvent  or  insolvent? 

A.  I  think  the  financial  statement  shows  that  it 
^vas  solvent. 

Mr.  Bistline:     That  is  all. 

Recross-Examination 
By  Mr.  Davis: 

Q.     You  knew^  all  about  it,  you  had  been  w^orking 
there  for  years  ? 
'A.     I  knew  something  of  the  operation. 

Q.     You  were  the  general  manager? 

A.  I  had  access  to  the  books  and  I  knew  what 
was  going  on. 

Mr.  Davis:     That  is  all. 
;    Mr.  Bistline:     That  is  all. 
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recalled  in  rebuttal  by  the  Plaintiff,  having  lieretc 
fore  been  duly  sworn,  testifies  as  follows:  [54] 

Direct  Examination 
By  Mr.  Bistline : 

Q.  Mr.  Burnett,  I  want  to  call  your  attention  U 
a  situation  in  February  of  this  year  when  a  redenip 
tion  was  effected  of  the  property  involved  in  thh 
suit  by  you  as  Receiver  of  Jesse  M.  Chase,  Incor-' 
porated,  a  corporation,  please  state  what  the  cir- 
cumstances were  leading  up  to  that  redemption?  i| 

Mr.  Davis:  I  object  to  that  as  incompetent,  ir- 
relevant and  immaterial  and  hearsay,  and  not  the 
best  evidence.  The  Plaintiff  in  this  case — I  assume 
it  is  an  attempt  and  he  certainly  cannot  come  in  and 
attempt  to  attack  or  show^  that  the  redemption  made 
in  this  Court  on  the  United  States  Marshal's  cer- 
tificate is  anything  other  than  it  purports  to  be  on 
its  face. 

The  Court:  He  may  answer  subject  to  your  ob- 
jection, the  Court  will  give  it  such  weight  as  it  is 
entitled  to. 

A.  You  wish  me  to  relate  the  circumstances  as 
I  see  them  leading  up  to  the  redemption  f 

Q.     That  is  right. 

A.  A  short  time  after  I  was  appointed  Receiver 
wc  o])('iied  negotiations  to  get  bids  on  the  I'cal 
estate;  tlic  l)ids  were  opened  and  (\  C.  Andersons 
were  the  high  bidders,  it  was  the  high  bid  tlmt  we 
received   and    we   tliouglit    it    [.').')]   to   he   t\]\   cxrelleiit 
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coffer— it  was  $80,000.00  to  be  exact;  we  were 
pleased  and  anxious  to  consummate  the  deal.  There 
had  been  considerable  dealing  and  the  agent  for 
Andersons  was  anxious  to  complete  the  transaction ; 
shortly  after  we  accepted  their  bid  and  began  to 
transfer  the  real  estate,  or  rather  the  title  to  the 
real  estate,  their  attorney  advised  us  that  w^e  would 
have  to  furnish  title  insurance;  they  came  in — their 
rei)resentatives  came  in  with  a  purpoi-ted  list  of 
what  I  called  clouds  on  the  title;  these  matters 
would  have  to  be  taken  care  of  before  they  would 
issue  a  title  insurance  policy.  Most  of  these  items 
were  creditors — judgment  creditors  against  Jesse 
M.  Chase  and  they  gave  us  no  j^articular  problem. 
A\'c  recognized  them  and  subsequently  paid  them. 

Mr.  Seda,  how^ever 

'     Q.     WhoisMr.  Seda'? 

A.  Attorney  for  the  title  company,  he  advised 
with  an  attorney  at  Boise.  This  property  had  been 
sold  at  United  States  Marshal's  sale  to  Mrs.  Sisil; 
Mr.  Davis  was  her  attorney,  for  some  thirty-two 
hundred  dollars  and  before  they  could  issue  title 
insurance  that  cloud  would  have  to  be  removed.  It 
was  his  opinion  that  this  sale  perhaps  had  not  been 
a  legal  one. 

The  Court:  This  witness  is  testifying  about 
things  now^  that  are  certainly  not  admissible  in  [5()] 
-evidence,  but  he  may  go  ahead,  there  is  no  objection. 
I  A.  He  told  me  that  wv  would  have  to  clear  the 
kitle  whether  it  was  a  l)()na  fide  one  oi*  not.  He  could 
pot  issue  the  title  policy  until  we  cleared  tlie  title. 
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His  suggestion  was  that  we  redeem  the  properl 
and  we  proceeded  at  Mr.  Seda's  suggestion  and  m 
obtained  this  quit  claim  deed  and  this  assigimient  ( 
redemption.  It  was  my  thought  that  our  efforts 
I'edeem  would  not  be  successful,  we  were  disturbe 
because  the  representative  of  the  C.  C.  Anderso 
Company  advised  us  that  if  we  could  not  ccmsun 
mate  the  deal  that  they  would  have  to  withdra> 
their  bid  which  would  be  disastrous  as  the  ne^ 
bid  was  some  $20,000.00  less  and  we  decided  to  g 
to  the  Marshal  at  Mr.  Seda's  suggestion,,  al though 
he  considered  it  superfluous. 

The    Court:     How    do    you    know    that    it    wa 
superfluous  ? 

A.  Those  were  his  words,  he  told  us  that  w« 
would  have  to  redeem  and  he  advised  me  to  get  th( 
quit  claim  deed  and  the  right  of  redemption,  an( 
we  proceeded  to  Boise  to  effect  the  redem])tion  an( 
I  filed  it  as  a  matter  of  record.  It  was  done  at  m\i 
ow^n  instigation  after  advising  with  counsel  solely 
upon  the  statement  that  they  would  not  be  able  t< 
issue  title  insurance.  That  we  must  do  that  befor« 
the  title  insurance  was  given  [57]  and  C.  C.  Ander- 
son Company  said  they  would  withdraw  their  bid. 
We  had  a  good  many  thousands  of  dollars  at  stake 
and  we  proceeded  exactly  as  I  have  related  to  you. 

(^.     Did  you  at  that  time  recognize  that  Jc^sse  M. 
Chase  liad  any  interest  in  this  p7'()]>erty  ? 

A.     No,     sir,     my     original     ])lans     in     ^'oiim-    ^o 
Boise 
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The    Court:     I    think    you    have    answered    the 

lestion  by  No,  Sir. 

^Q.     Did  you  make  any  effort  to  dispose  of  this 

itter — to   dispose   of  this   cloud  on  the  title   by 

:ing  for  an  early  hearing  on  this  case  ? 
^A.     Yes,  sir. 
fQ.    Before  redemption? 

A.     Yes,  sir,  before  the  day  of  redemption. 

Mr.  Bistline :     I  think  that  is  all. 

Cross-Examination 
>y  Mr.  Davis : 

Q.     If  I  understand  it  now,  you  didn't  consider 

lat  Mr.  Chase  had  any  interest  in  this  property, 

mt  under  heavy  pressure  which  was  on  you,,  and 

''ou  saw  that  you  could  get  the  sale  through  you 

[went  ahead  and  recognized  his  title  and  took  the 

lassignment  of  redemption  and  the  quit  claim  deed 

ifrom  him? 

A.     I  didn't  recognize  that  he  had  any  title.  [58] 

Q.  Why  did  you  want  the  quit  claim  deed  and 
the  right  of  redemption  ? 

A.  The  Title  Insurance  Company  said  that  it 
would  be  wise. 

Q.  And  the  attorney  told  you  until  you  got  it 
that  the  title  would  not  be  good  and  they  would  not 
give  you  any  money  ? 

A.  The  Title  Insurance  Company  said  that  the 
title  would  not  be  good. 

Q.  Are  you  trying  to  take  the  position  that  you 
did  something  illegal  to  get  this  through 
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A.     1  don't  think  your  statement  is  fair.  I 

thonght  it  was  the  law. 

Q.  Whether  yon  thonght  it  was  the  law  oi 
thonght  it  was  right,  in  order  to  sell  this  property 
and  get  the  money  from  this  good  offer  yon  had 
to  redeem  that  property  and  had  to  recognize  Mrs. 
Sisil's  certificate  from  the  Marshal  as  being  good, 
didn't  yon^?  A.     Mr.  Seda  told  me 

Q.  T  think  yon  can  answer  tliat  witliont  say- 
ing what  Mr.  Seda  said. 

A.     Not  as  von  stated. 

Q.  At  any  rate,  it  was  a  ])enefit  to  the  corpora- 
tion to  have  this  sale  go  throngh,  and  it  was  snch 
a  ])enefit  that  yon  took  the  money  out  of  the  assets 
of  the  corporation  and  redeemed  from  the  Marshal's 
sale?  A.     Yes,  sir.  [59] 

Q.  Yon  petitioned  the  District  Court  to  hv  i)er- 
niitted  to  do  that?  A.     Yes,  sir. 

Q.  And  yon  didn't  say  anything  in  there  about 
it  being  illegal,  you  didn't  say  anything  about  it 
being  wrong  at  all?  A.     No,  sir,  T  did  not. 

Q.     You  verified  your  petition  to  the  Court? 

A.     Yes,  sir. 

Q.  And  the  Court  in  liis  order  gave  you  autlior- 
ity  to  redeem  and  never  made  any  reservation  wliat- 
ever  in  it  ? 

A.  Not  to  my  icM-olhM-tion — he  a])]U'o\'ed  tlie 
])('tition. 

Q.  No\\\.  Mr.  Burnett,  maybe  I  can  state  this  soj 
that  it  will  ))('  fair.  Do  you  consider,  and  is  it  your 
])osition,  that  you  could  rc^cognize  for  one  pui"j)os( 
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Jesse  M.  Chase  having  an  interest  in  it  and  taking 
a  quit  claim  deed  and  an  assignment  of  redemption, 
and  that  you  could  recognize  that  as  being  valid 
when  it  comes  to  protecting  the  property  assets,  and 
that  you  can  deny  it  being  valid  now  when  it  is  to 
your  advantage,  after  you  once  recognized  it? 

A.     That  is  not  my  position. 

Q.     That  is  what  you  are  trying  to  do  isn't  it? 

A.     No,  sir. 

Q.  Mr.  Burnett,  you  testified  as  to  what  Mr. 
Sega  told  you  [60]  to  do,  but  that  he  didn't  consider 
the  sale  w^as  of  any  legality,  have  you  any  written 
opinion  from  him?  A.     No,  sir. 

Q.     Didn't  Mr.  R.  D.  Merrill  representing  Ander- 

Eais  go  in  and  examine  this  title? 
A.    YeSy  sir. 
Q.     Have  you  a  written  opinion  from  him? 
A.     No,  sir. 
Q.     He  told  you  that  in  view  of  the  manner  in 
hich  this  corporation  was  formed  that  you  would 
ive  to   get  this  quit  claim  deed  from  Jesse  M. 
Chase  and  he  would  not  approve  it  until  it  was 
cleared  up  ? 

A.  His  position  was  that  I  would  have  to  have  a 
title  insurance  policy. 

Q.     You  are  familiar  with  the  suits  of  Doctor 
Merrill  and  Doctor  Pond  that  are  pending? 
A.     Yes,  sir. 

Q.  Against  Jesse  M.  Chase  individually  and  the 
corporation  ?  A.     Yes,  sir. 

Q.  They  are  on  investors'  certificates  signed  by 
Jesse  M.  Chase  only?  A.    Yes,  sir. 
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Q.  And  you  are  holding  this  money  out  of  the 
assets  to  pay  these  claims '? 

A.  We  pledged  it  with  the  clerk  of  the 
court.  [61] 

Mr.  Davis :     I  believe  that  is  all. 

Redirect  Examination 
By  Mr.  Bistline : 

Q.  In  the  case  of  C.  W.  Pond  against  whom  was 
that  suit  brought '? 

A.  Against  Jesse  M.  Chase  individually,  and 
Jesse  M.  Chase,  Incorporated,  jointly. 

Q.  And  you  made  a  deposit  with  the  Court  to 
protect  the  attachment  ?  A.     Yes,  sir. 

Q.  Did  you  do  that  because  they  were  suing  Jesse 
M.  Chase,  individually?  A.     No,  sir. 

Q.  Did  you  do  that  because  they  were  suing  the 
Jesse  M.  Chase  corporation? 

A.     That  is  the  reason. 

Q.  And  this  money  that  was  paid  in,  were  those 
judgments  against  Jesse  M.  Chase  individually? 

A.     No,  sir. 

Q.  They  were  against  Jesse  M.  Chase,  Incor- 
porated? A.     Yes,  sir,  they  were. 

Q.  I  will  ask  you  to  explain  your  position  with 
r(»gard  to  this  redemption. 

The  Couit:  I  tliink  we  will  take  a  shoi't  recess 
at  thistim(\  [62] 
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'  3 :00  o'clock  P.M.— May  2nd,  1950 

Q.  I  want  to  call  your  attention  to  page  29  of 
Defendant's  Exhibit  No.  4,  the  same  being  the 
abstract  of  title,  and  appearing  on  page  29  is  the 
assignment  of  right  of  redemption,  and  I  call  your 
attention  to  the  wording  of  this  assignment:  *^That 
T,  Jesse  M.  Chase,.  Judgment  Debtor,  in  the  herein- 
after referred  to  judgment,  do,  for  value  received, 
hereby  assign,  to  Donald  L.  Burnett,  Eeceiver  of 
Jesse  M.  Chase,  Incorporated,  a  corporation,  pur- 

'  snant  to  appointment  by  order  of  the  District  Court 
of  the  Fifth  Judicial  District  of  the  State  of  Idaho, 

^  in  and  for  Bannock  County,  in  the  case  wherein 
J.  A.  Youngren  is  Plaintiff  and  Jesse  M.  Chase, 

'  Incorporated,  a  corporation,  is  Defendant  whatever 
right  of  redemption  I  may  have  as  such  Judgment 
Debtor  to  redeem  whatever  right,  title,  interest,  or 
(state  I  may  now  have,  or  may  have  had  at  the 
time  of  or  at  any  time  since  the  entry  of  judgment 
1)\'  judgment  lien,  or  levy  of  execution  in  and  to  the 
licreinafter  described  property  from  that  certain 
sale  conducted  bv  the  United  States  Marshal  for  the 
District  of  Idaho,  on  November  26,  1949,.  at  court 
liouse  in  Pocatello,  Bannock  County,  Idaho,  upon 
execution  issued  upon  the  judgment  entered  in  case 
of  Louise  B.  Musselman  Sisil,  Plaintiffs,  against 
Jesse  M.  Chase,  Defendant,  in  District  Court  [63] 
of  the  United  States  for  the  District  of  Idaho, 
I'.astern  Division,  a  particular  description  of  said 
jMopei-ty  being  as  follows,"  and  property  is  then 
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described.  I  will  ask  you  if  by  acceptance  of  tha 
right  of  redemption,  if  you  felt  that  you  were  get 
ting  any  riglit,  title,  or  interest  in  that  real  estate- 

A.     No,  sir. 

Q.  Now  I  call  your  attention  to  page  30  of  th^ 
same  exhibit,  there  is  a  quit  claim  deed,  and  I  will 
ask  you  if  you  felt  that  by  the  acceptance  of  that 
({uit  claim  deed  that  you  were  acquiring  any  right, 
title  or  interest  to  the  property  described  in  the 
deed,  which  is  the  property  involved  in  this  action  .^ 

A.     No,  sir. 

Q.  I  will  ask  you,  did  you  try  to  make  any  other 
arrangements  with  the  Title  Insurance  Company  to 
issue  a  policy  rather  than  going  through  this  re- 
demption process?  |l 

Mr.  Davis:  That  is  objected  to  as  incompetent, 
irrelevant  and  immaterial,  he  did  not  make  any 
other  arrangements. 

The  Court :     He  may  answer. 

A.     Yes,  sir,  I  did  try  to. 

Q.     What  did  you  try  to  do  ? 

A.  Similar  to  the  Doctor  Pond  and  the  Doctor 
Merrill  situations,  by  making  a  de])osit  with  the 
clerk  of  the  court  of  an  amount  to  protect  tliciu 
against  this  situation.  [1)4] 

Q.     Were  you  successful  in  that  ? 

A.     No  sir,  they  insisted  that  I  redeem. 

Q.  r  think  you  testified  that  the  Title  Insurance 
Company  or  Mr.  Scda  did  not  I'cquire  the  redemp- 
tion bcM'ause  he  I'ecognized  this  as  a  lien  .^ 

A.     He  (lid  not  recognize  it  as  a  lien. 
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Q.  Then  do  I  understand  from  your  testimony 
that  you  e£fected  this  redemj)tion  as  the  only  means 
o])en  to  you  to  save  this  sale  ?  A.     Yes,  sir. 

Q.     And  to  furnish  a  title  insurance  policy  such 
J  as  demanded  by  the  purchaser  ? 
A.     That  is  correct. 
Mr.  Bistline:     That  is  all. 
I     Mr.  Davis :     For  the  purpose  of  the  record  I  want 
^  al  this  time  to  move  to  strike  from  the  record  all 
of  the  testimony  of  this  witness  wath  reference  to 
what  Mr.  Seda  told  him  as  being  hearsay,  incom- 
_petent,  irrelevant  and  immaterial. 

The  Court:  Yes,  I  think  it  is,  but  I  will  take 
our  motion  under  advisement  up  and  and  will  give 
;  such  weight  as  I  think  it  is  entitled  to. 

Recross-Examination 
Jy  Mr.  Da^ds : 

Q.     Who  did  you  try  to  make  these  arrangements 

th  to  keep  [65]  from  redeeming  ? 

A.     With  the  Title  Insurance  Company. 

Q.  Now  then,  if  I  understand  your  testimony, 
ou  went  to  the  District  Judge  and  got  permission 
to  redeem  from  the  Marshal^s  sale  and  paid  in  the 
iiciLi'liborhood  of  $3300.00  of  the  Receiver's  money, 
the  assets  of  this  c()rj)oration,  for  the  redemj)tion 
( •  iliticate  or  the  assignment  of  the  right  to  redeem 
il  at  you  knew  and  had  been  advised  wasn't  wortli 
a  |)(»nny? 

A.  The  Title  Insurance  Company  told  me  and  I 
had  to  or  lose  the  $80,000.00  sale. 


92  Fred  D,  Hilliard,  etc.,  vs, 

(Testimony  of  Donald  L.  Burnett.) 

Q.  You  knew  that  Chase  had  no  legal  right  t 
the  property  at  all,  that  the  Title  Insurance  Con: 
pany  told  you  that  he  had  no  legal  claim  and  that  i 
was  all  superfluous,  and  still  you  went  ahead  aiK 
paid  the  money  out? 

A.     That  is  what  they  told  me. 

Q.     You  went  ahead  and  paid  the  money? 

A.     Yes,  sir. 

Q.  You  knew  that  you  were  recognizing  this  as 
signment  by  Jesse  M.  Chase  as  being  legal,  and  yoi: 
w'ere  doing  it  in  order  to  make  the  sale  go  tliroughl 

A.     We  did  it  to  consummate  the  sale. 

Q.  I  want  to  ask  you  if  it  is  your  position  that 
if  this  Court  should  hold  that  Mrs.  Sisil's  judgment 
is  not  a  legal  judgment  in  effect, — let  me  withdraw 
that, — I  want  to  ask  you,  Mr.  Burnett,  if  it  is  your 
position  {_^^'\  that  if  this  Court  should  hold  that 
Mrs.  Sisirs  judgment  has  no  legal  effect  as  a  judg- 
ment against  this  real  property  and  this  property, 
if  you  intend  to  sue  her  for  the  return  of  the  money 
on  the  theory  that  the  redemption  was  illegal  or  that 
you  redeemed  from  an  illegal  judgment? 

A.     I  have  not  formulated  an  opinion. 

Q.     You  have  discussed  it  with  counsel  ? 

A.     Not  to  formulate  an  opinion. 

Q.  I>ut  you  ]iav(»  discussed  it,  whether  you  would 
or  not? 

A.     Tliere    was   a    discussion    wlK^tber    it    was 
tecliiiical  legal  ])()ssil)ility. 

Q.     (  H  y  Mr.  Davis):     L  would  like  to  inquire  o 
counsel  for  the  plaintiff  if  it  is  their  position  if  they 
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should  be  successful  in  this,  if  they  intend  to  try 

to  proceed  on  the  basis  that  it  was  illegal, 

Mr.  Bistline:  I  will  say  this,  that  before  this 
redemption  was  effected  a  survey  was  made  by  the 
Receiver  to  ascertain  whether  the  dividends  which 
would  be  available  for  Mrs.  Sisil  would  be  equiva- 
lent to  the  amount  of  money  paid  or  put  up  for  the 
ledemption;  after  a  careful  survey  it  w^as  decided 
that  the  dividend  would  be  equivalent  and  there- 
fore he  would  have  no  risk,  and  we  felt  that  a  suit 
would  lie  and  be  an  offset  [67]  against  any  claim. 

Mr.  Davis:     I  think  that  is  all. 

Mr.  Bistline:     That  is  all. 

The  Court:  I  am  interested  in  asking  about  one 
latter.  You  obtained  an  order  from  the  District 
!ourt  under  whom  you  are  a  Receiver,  to  pay  this 
loney  to  the  Marshal  in  making  this  redemption? 

A.    Yes,  sir. 

Q.  Did  you  advise  the  Court  at  the  time  you  re- 
ceived this  order  of  the  circumstances  with  which 
you  were  confronted  in  getting  title,  and  that  you 
had  been  advised  that  it  was  not  necessary  for  you 
to  legally  do  this,  but  that  you  had  to  do  it,  did  you 
advise  the  Judge  of  that?  A.     Yes,  sir. 

Q.  You  told  him  that  your  counsel  had  advised 
you  that  it  was  not  a  legal  application? 

A.     Yes,  sir. 

The  Court:  And  the  court  made  tlie  order  for 
you,  knowing  that  it  was  not  an  obligation  of  Jesse 
M.  Chase,  Incorporated? 
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A.  Yes,  sir,  after  wliat  Mr.  Bistline  said  where 
we  made  some  detailed  analysis  and  felt  that  we 
would  be  paying  Mrs.  Sisil  that  amount  of 
money, [68] 

The  Court:  I  am  interested  in  whether  you 
or  your  attorney  advised  the  Court  that  this  was 
what  you  now  say,  an  illegal  payment  of  this 
money  I 

A.  Yes,  sir,  1  think  the  tei'ui  ''business  duress'* 
was  used  during  the  discussion. 

The  Court:  I  realize  that  the  abstract  of  title, 
outside  of  this  redemption,  before  the  redemption 
was  ever  made  and  before  the  judgment  was  ever 
recorded,  shows  in  the  corporation.  I  take  it  now 
that  the  Receivership  does  not  recognize  any  obli- 
gation to  this  Defendant.  It  is  your  contention,  Mr^ 
Bistline,  that  the  fact  that  you  have  a  judgment 
against  Jesse  M.  Chase  that  there  is  no  obligation 
against  the  corporation  to  pay  it? 

Mr.  Bistline:  No,  your  Honor,  the  corporation 
is  obligated  to  lua*  on  the  original  obligation  of  the 
investment  certificates;  that  suit  would  still  lie,  o 
would  have  been  available  to  her  uj)  to  the  time  of 
the  filing  of  \\\v  Heceiv(M'ship. 

The  Court:  l>ut  now  that  she  didn't,  it  is  your 
contention  that   iiei*  claim  is  not  a  valid  claim.'' 

Mr.  Bistline:  Xo,  we  i-ecognize  it  is  a  valid  claim 
against  the  cor])oration  and  the  Receiver  so  testi- 
fied. May  1  make  another  suggestion,  that  the  bal- 
ance sheet  shows  that  this  corporation  was  not  [(i9] 
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insolvent  but  was  solvent  to  some  $170,000.00,  and 

paid  income  tax  for  1947, 

The    Court:     Then    I    do    not    understand    why 

there   is   a    Reeeivershij:), — I   think   that   Jesse   M. 

Chase  is  a  pretty  smart  man;  he  was  the  moving 

factor  in  getting  this  placed  in  a  Receivership,  cer- 

'  tainly  the  Court  was  misinformed  as  to  the  fact  that 

'  they  could  pay  off  all  of  their  debts. 

Mr.  Bistline:     I  would  like  to  introduce  the  in- 
come tax  returns. 

The  Court:  You  can  put  them  in  if  you  desire, 
'I  don't  know  what  help  they  will  be  to  the  Court. 
As  far  as  this  sale  is  concerned  it  is  the  business  of 
Jesse  M.  Chase  or  who  ever  represented  his  busi- 
ness, Jesse  M.  Chase  in  the  start,  and  it  was  Jesse 
M.  Chase  at  the  time  the  corporation  was  organ- 
ized, and  in  my  opinion  it  is  still  Jesse  M.  Chase. 
He  was  the  moving  factor  in  getting  the  Receiver 
appointed  and  the  Receiver  is  more  or  less  the  agent 
now  of  Jesse  M.  Chase,  not  technically,  but  morally. 
This  Receiver  would  not  be  here  now  except  for  the 
action  of  Jesse  M.  Chase;  knowing  him  as  I  do 
know  him  I  am  convinced  he  is  a  pretty  smart  man. 
It  seems  to  me  that  he  could  have  handled  this  as 
well  if  he  had  not  made  these  moves  that  have  been 
made.  There  is  an  old  saying-  that  people  who  come 
iiito  Court  of  equity  and  ask  for  relief  should  come 
with  clean  hands;  I  don't  know  how  clean  they  are 
1m  le,  however,  there  may  be  a  question  of  law  and  T 
am  going  to  ask  you  Gentlemen  for  briefs  on  your 
jjusitions.  You  may  have  time  to  answer  whatever 
brief  the  plaintiff  cares  to  present.   I  am  going  to 
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take  this  matter  under  advisement;  unless  there  ia 
some  oral  argument  you  wish  to  present  now  I  will 
allows  you  ten  days,  Mr.  Bistline,  and  Mr.  Davis 
may  have  ten  days  in  whicli  to  file  his  reply  brief, 
and  you  may  have  an  additional  five  if  there  are 
matters  that  you  care  to  answ^er  in  Mr.  Davis'  brief. 


State  of  Idaho, 
County  of  Ada — ss. 

1,  (r.  C.  Vaughan,  hereby  certify  that  I  am  the 
official  Court  Reporter  for  the  United  States  Dis- 
trict Court  for  the  District  of  Idaho,  and 

I  further  certify  that  I  took  the  evidence  and  pro- 
ceedings had  in  and  about  the  trial  of  the  above- 
entitled  cause  in  shorthand  and  thereafter  tran- 
scribed the  same  into  longhand  (typewriting)  and 

I  furtlua*  certify  that  the  foregoing  transcript 
consisting  of  pages  numbered  consecutively  to  page 
71  is  a  true*  and  correct  transcript  of  the  evidence 
given  and  the  proceedings  had  in  and  about  the 
said  trial. 

In   Witness   Whereof,   T   have   hereunto   set   m; 
hand  this  16th  day  of  October,  1950. 

/s/  G.  C.  VAUGHAN, 
Court  Reporter. 

[Endorsed] :     Filed  October  24.  1950. 
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[Title  of  Court  and  Cause.] 

CERTIFICATE 

United  States  of  America, 
District  of  Idaho — ss. 

I,  Ed.   M.   Bryan,   Clerk  of  the   United   States 
I  District  Court  for  the  District  of  Idaho,  do  hereby 

certify  that  the  following  papers  are  that  portion 
Mi*  the  original  files  designated  and  stipulated  by  the 
parties  to  be  forwarded  to  the  Ninth  Circuit  Court 
Is  of  Appeals,  and  as  are  necessary  to  the  appeal 
under  Rule  75  (RCP) : 

»1.     Amended   Complaint    (Attached,   as   Exhibit 
A' '  to  the  Petition  for  Removal). 
2.     Answer  to  Amended  Complaint  and  Amended 
J  Answer  to  Amended  Complaint. 

13.  Transcript  of  Evidence. 

4.  Memorandum  of  Decision. 

5.  Findings  of  Fact  and  Conclusions  of  Law. 

6.  Judgment. 

7.  Notice  of  Appeal. 

8.  Designation  of  Record  on  Appeal. 

9.  Order    Extending    Time    for    Appeal    to    be 
docketed  in  tlie  Circuit  Court. 

10.  Stipulation  to  transmit  original  exhibits. 

II.  Exhibits  Nos.  1  to  15  inclusive. 
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In  Witness  Whereof,  I  liave  hereunto  set  ni. 
hand  and  affixed  the  seal  of*  said  Court,  this  8th  da. 
of  November,  1950. 

[Seal]        /s/  ED.  M.  BRYAN, 

Clerk. 


[Endorsed]:  No.  12738.  United  States  Court  oi 
Appeals  for  the  Ninth  Circuit.  Fred  D.  Hilliard 
as  Receiver  of  Jesse  M.  Chase,  Inc.,  a  Corporation 
Appellant,  vs.  Louise  B.  Musselman  Sisil,  Appellee. 
Transcript  of  Record.  Appeal  from  the  United 
States  District  Court  for  the  District  of  Idaho. 
Eastern  Division. 

Piled  November  13,  1950. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  12738 

FRED   D.   HILLIARD,   Receiver  of  JESSE   M. 
CHASE,  INC.,  A  Corporation, 

Appellant, 

vs. 

:  LOUISE  B.  MUSSELMAN  SISIL, 

Respondent. 

STATEMENT  OP  POINTS 

Appellant  states  that  the  points  upon  which  he 
intends  to  rely  on  appeal  in  the  above-entitled  ac- 
tion, and  he  deems  the  entire  record  on  appeal  as 
necessary  for  the  consideration  of  the  points  to  be 
i'(4ied  upon  namely: 

1.     The  trial  court  erred  in  entering  judgment 

i'i)V  the  defendant  and  respondent  for  each  of  the 

following  reasons: 

fc)  (a)  that  defendant's  answer,  affirmative  de- 
fenses, and  counterclaim  do  not  state  facts  sufficient 
Bo  constitute  a  defense  to  plaintiff's  amended  com- 
7)laint,  or  to  state  a  cause  of  action  as  a  counter 

claim; 

(h)     that  the  evidence  is  insufficient  to  constitute 

a   defense  to  plaintiff's  amended  comj)laint,  or  to 

suppoi-t  defendant's  counter  claim. 

F(c)     that  the  findings  of  fact  are  insufficient  to 
ipport  the  judgment,  and 
(d)     that  the  judgment  is  contrary  to  both  the 
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2.  The  trial  court  erred  in  finding  in  its  Memo 
randimi  Decision 

*'Tliat  he  (Jesse  M.  Chase)  was  deeply  in 
volved,  i^rincipally  by  the  issuance  and  sale  o: 
these  investment  certificates  and  on  this  account 
formed  a  corporation  and  deeded  his  property 
to  it.'' 

for  the  reason  and  upon  the  ground  that  it  is  con- 
trary to  the  evidence. 

3.  The  trial  court  erred  in  making  each  of  fol- 
lowing findings  of  fact : 

(a)  That  portion  of  Finding  of  Fact  IV  reading 
as  follows: 

u^e  *  *  the  transfer  by  Jesse  M.  Chase  and 
wife  to  the  said  Jesse  M.  Chase,  Inc.,  a  cor])ora- 
tion  of  the  real  estate  heretofore  and  in  plain- 
tiff's amended  complaint  described  was  without 
consideration;"  ^\ 

(b)  That  portion  of  Finding  of  Fact  V  read- 
ing as  follows :  ^ 

ii¥r  ^  *  the  said  corporation  was  organized 
Solely  for  the  benefit  of  the  said  Jesse  M.  Chase : 
that  he  was,  for  all  practical  purposes  the  sole 
and  only  owner  of  all  of  the  corporation  stock 
of  said  cor])oration,  having  used  the  names  of  a 
few  of  his  em])loyees  in  the  incorporation  of 
Jesse  M.  Chase,  Inc.,  solely  in  order  to  comj)Iy 
with  the  corporation  laws  of  tlie  State  of  Idaho, 
and  there  was  no  considc^ratioii  t'oi'  the  tians- 
I'tM"  ot*  the  assets  of  Jesse  M.  Chase,  nii  in(li\i(l- 
ual  to  Jesse  M.  ('h;ise.   Inc.,  a  eorpoi-atioii,  and 
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^  that  insofar  as  the  rights  of  Jesse  M.  Chase, 

Inc.,  and  of  the  defendant  herein  were  con- 
cerned, the  said  Jesse  M.  Chase,  Inc.,  and  the 

I  said  corporation  held  the  assets  in  trust  for  the 

»  payment  of  defendant's  claim.'' 

(c)     That  portion  of  Finding  of  Fact  VI  read- 
ing as  follows: 

"*  *  *  that  the  transfer  of  all  of  the  assets  of 

Jesse  M.  Chase  used  in  and  about  the  used  car 

^  business  operated  by  him,  to  said  corporation 

I       in  exchange  for  corporate  stock,  issued  to  said 
Jesse  M.  Chase,  was  a  fraud  upon  the  defend- 
ant herein," 
(d)     That  portion  of  Finding  of  Fact  VI  read- 
mg  as  follows : 

4i*  *  *  that  said  Jesse  M.  Chase,  Inc.,  took  and 
accepted  the  real  estate  described  in  plaintiff's 
Amended  Complaint  and  all  of  the  assets,  real 
and  personal  transferred  to  it  by  Jesse  M. 
Chase,  an  individual  as  Trustee  for  the  benefit 
of  this  defendant,  and  that  the  defendant's 
judgment  against  Jesse  M.  Chase  in  case  No. 
1539,  upon  its  entry,  was  and  is  a  valid  lien  upon 
the  real  estate  in  plaintiff's  amended  complaint 
referred  to." 

(e)  All  of  Finding  of  Fact  IX. 

(f)  That  portion  of  Finding  of  Fact  X  reading 
as  follows: 

**That  the  said  jjlaintiff  herein,  the  Receiver 
of  Jesse  M.  Chase,  Inc.,  took  over  and  acce})ted 
the  real  estate  described  in  plaintiff's  amendcnl 
complaint,  and  took  over  and  accepted  any  and 
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all  other  assets  of  the  said  corporation,  subject 
to  the  judgment  of  Louise  B.  Musselman  Sisil, 
and  against  Jesse  M.  Chase,  an  individual  as 
aforesaid,  *  *  * 

(g)  That  portion  of  Finding  of  Fact  X  reading 
as  follows: 

'**  *  *  and  that  Louise  B.  Musselman  Sisil  is 
entitled  to  a  judgment  and  decree  directing  the 
plaintiff  to  make  payment  of  any  balance  due 
upon  her  judgment  as  aforesaid,  in  the  same 
manner  as  any  and  all  other  judgments  entered 
against  Jesse  M.  Chase,  Inc.,  have  been  paid 
by  said  Receiver.'^ 

(h)  That  portion  of  Finding  of  Fact  XI  read- 
ing as  follows : 

u*  *  *  and  that  upon  the  filing  and  recording 
of  said  abstract  of  judgment,  the  same  became 
and  was  a  lien  upon  all  of  the  assets  of  Jesse  M. 
Chase,  Inc.,  a  corporation  in  accordance  with 
the  laws  of  the  state  of  Idaho." 

for  the  reason  that  each  and  all  of  them  are  con- 
clusions of  law,  are  unsupported  by  the  evidence, 
and  are  contrary  to  law  and  the  evidence  in  the  case. 

4.  1'he  trial  court  erred  in  making  finding  of 
Fact  YIT  for  the  reason  that  the  facts  tlu^'ein 
found  are  immaterial  and,  in  no  way  constitute  a 
defense  (u*  contribute  to  constituting'  a  defense  to 
plaintiff's  amended  complaint,  and  for  the  further 
reason  that  the  same  are  conclusions  of  law,  not 
vSup])orted  by  ihv  evidence. 
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5.     The  trial  court  erred  in  making  Finding  of 

Pact  No.  VIII   for  the  reason  that  the  facts  as 

^oiind  tlierein,  or  any  of  them,  do  not  in  any  way 

onstitute  a  defense,  or  contribute  to  constituting  a 

lefense  to  plaintiff  ^s  amended  complaint,  and  are 

immaterial. 

-  6.  The  trial  court  erred  in  making  Finding  of 
'Fact  XII  for  the  reason  that  same  is  a  conclusion 
of  law,  contrary  to  both  the  evidence  and  the  law. 

^  7.  The  trial  court  erred  in  making  Conclusions 
of  Law  mmibered  I,  II,  III,  IV,  V  and  VI  for  the 
reason  that  there  is  no  evidence  in  the  record  to 
>ustain  same,  and  that  each  and  all  of  them  are 
<ontrary  to  law,  and  to  the  evidence. 

8.  The  trial  court  erred  in  not  entering  judg- 
ment for  plaintiff  as  prayed  in  his  complaint  for 
the  reason  that  the  evidence  establishes  a  prima  facie 
case  for  plaintiff,  and  there  is  no  evidence  in  the 
record  sufficient  to  constitute  a  defense  thereto. 

/s/  F.  M.  BISTLINE, 

/s/  R.  DON  BISTLINE, 

Attorneys  for  Appellant. 

Receipt  of  Copy  acknowledged. 
[Endorsed] :     Filed  November  16,  1950. 
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> 


JURISDICTIONAL  FACTS. 


This  is  an  action  to  quiet  title  to  real  estate  situate  in 
Pocatello,  Idaho,  brought  by  appellant,  a  citizen  of  Idaho 
against  the  appellee,  a  citizen  of  California.  Said  real  estate 
was  at  the  time  of  the  commencement  of  the  action  and  now 
is  of  a  value  of  over  $3,000.00.  The  suit  was  commenced 
in  the  District  Court  of  the  Fifth  Judicial  District  of  the 
State  of  Idaho,   and  removed  to  the  United  States  District 


Court  for  Idaho,  upon  appellee's  petition,    (p.  3.  4,  5).  62 
Stat.  930.  F.  C.  A.  28.  Sec.  1332. 

STATEMENT  OF  FACTS 

For  several  years  prior  to  January  1,  1947,  Jesse  M. 
Chase  of  Pocatello,  Idaho,  was  engaged  in  the  used  car  and 
trailer  sales  business.  As  of  that  date  he  caused  the  business  to 
be  incorporated  under  the  laws  of  Idaho,  using  the  name 
"Jesse  M.  Chase,  Inc."  and  transferred  the  entire  business  to 
the  corporation  in  exchange  for  stock.  At  the  time  of  said 
incorporation  and  the  transfer  of  the  property  to  the  corpor- 
ation, he  owned  and  was  actively  operating  47  markets  in 
eleven  different  states,  namely,  1 1  in  Idaho,  3  in  Oregon,  3 
in  Illinois,  4  in  Montana,  6  in  California,  3  in  Washington, 
2  in  Nevada,  5  in  Wyoming,  6  in  Utah.  3  in  Arizona,  and  1 
in  New  Mexico,  all  of  which  were  included  in  the  transfer 
(Plaintiff's  Exhibit  "10"). 

Prior  to  the  incorporation,  and  while  Chase  was  doing 
business  as  an  individual,  appellee's  then  husband.  William 
H.  Musselman,  invested  in  the  Chase  business  by  way  of  what 
was  termed  "Jesse  M.  Chase  Investment  Certificates". — samel 
being  in  the  nature  of  promissory  notes,  which  were  signed  by 
said  Chase  personally.  Said  "Investment  Certificates"  became 
the  property  of  appellee,  by  reason  of  the  death  of  Mr. 
Musselman.   (p.  47:  Exhibit  "6") 

The  mechanics  of  the  transfer  of  the  property  of  the  mdi- 


^/idual.  Chase,  to  the  corporation,  Jesse  M.  Chase,  Inc.,  was 

n  the  usual   form  of  a  written  offer  incorporated  into  the 

ninutes  of  the  corporation,   and  the  acceptance  thereof  by 

esolution  of  the  Board  of  Dircetors.  The  transfer  was  made 

as  reflected  by  the  audit  and  balance  sheet  as  of  December 

''M.  1946,  prepared  by  Crane  ^  Heider,  Certified  Public  Ac- 

':ountants,  with  offices  at  Denver,  Colorado,  subject  to  the 

liabilities  as  verified  and  contained  in  said  audit  including 

^he  liability  of  Jesse  M.  Chase  assumed  by  reason  of  the  issu- 

'ance  heretofore  to  various  persons  of  notes  designated  as  'Jesse 

'M.    Chase    Investment    Certificates'."     (Plaintiff's    Exhibit 

•10"). 

This  balance  sheet  on  which  the  transfer  of  the  Chase 
properties  to  the  corporation  was  made,  shows  a  net  worth 
,of  the  properties  transferred  of  $175,377.53  as  of  the  close 
of  business  December  31,  1946,  which  figure  constituted 
Jesse  M.  Chase's  then  net  worth  in  said  properties  (Plaintiff's 
Exhibit  "11"). 

In  exchange  for  the  property  of  the  book  net  worth  of 
said  $175,377.53,  the  corporation  issued  to  said  Chase,  com- 
I  mon  stock  of  the  par  value  of  $164,000.00, — same  being 
I  1640  shares  of  common  stock  of  the  par  value  of  $100.00 
each  (Plaintiff's  Exhibit  "10").  The  balance  was  subse- 
quently accounted  for  in  additional  stock  issue  and  paid-in 
surplus. 

Jesse  M.  Chase,  Inc..  the  corporation,  was  organized  with 
three  stockholders,  namely,  Jesse  M.  Chase,  Walter  R.  Hub- 
ble, and  I.  H.  Nelson,  each  subscribing  and  paying  in,  in  cash, 


$100.00  for  a  share  of  common  stock  (p. 77)  (Plaintiffs 
Exhibit  "9").  Subsequently  and  on  January  31.  1947,  said 
Walter  R.  Hubble  purchased  20  more  shares  for  $2000.00. 
and  paid  for  the  same  by  the  surrender  of  cash  assets  in  that 
amount  (p. 77) . 

Among  the  properties  transferred  by  Chase  and  wife  to 
the  corporation  in  exchange  for  stock,  was  the  real  estate, 
which  is  the  subject  matter  of  this  quiet  title  suit,  same  being. 
Lots  17.  18,  19  and  20  in  Block  235  of  Pocatello  Townsitc. 
on  which  is  located  a  one-story  stucco  building  occupying  the 
entire  lot  space,  which  is  adjacent  to  the  vacant  lots  described 
as  the  North  25  feet  of  Lot  15  and  all  of  Lot  16  in  the  same 
block.  The  Lots  6  and  7  in  Block  267  were  vacant  lots  across 
the  street  west  of  the  garage  and  were  used  as  part  of  a  used 
car  lot. 

This  real  estate  was  conveyed  to  the  corporation  by  War- 
ranty Deed  executed  and  delivered  by  said  Chase  and  wife  to 
the  corporation  on  February  10,  1947,  and  was  recorded  in 
the  office  of  the  County  Recorder  of  Bannock  County  on 
February  12,  1947,  and  is  in  evidence  as  Plaintiff's  Exhibit 
No.  3   (p.39). 

The  business  was  operated  under  the  corporation  set-up 
beginning  as  of  January  1,  1947.  and  continuing  until  the 
date  of  the  receivership.  November  5.  1949.  During  the  year  » 
1947  gross  sales  amounted  to  $10,979,156.29.  and  resulted 
in  a  gross  profit  on  sales  of  $1,246,194.55.  and  a  net  profit 
before  provision  for  income  taxes  of  $28,666.94  (Plain- 
tiff's Exhibit  "15  "). 


Heavy  business  losses,  totalling  $207,813.61.  were  sus- 
uned  by  the  Jesse  M.  Chase,  Inc.,  corporation  during  the 
cars  1948  and  1949.  The  principal  items  of  the  loss  are  set 
.orth  in  Defendant's  Exhibit  "6",  and  are  as  follows: 

"Surplus  loss  end  year  1948 (87,572.53) 

Operating  Loss — 

Stores  closed  year  1949 (96,320.88) 

Operating  Loss — 

General  Office  Year  1949 (23,938.20)." 

'  On  October  1,  1949,  appellee  herein,  Louise  B.  Mussel- 
'man  Sisil,  as  plaintiff  therein,  obtained  a  judgment  against 
Jesse  M.  Chase,  the  individual,  in  the  sum  of  $10,330.73  on 
a  suit  on  $14,000.00  face  value  of  Investment  Certificates 
signed  by  Chase  and  issued  by  him  prior  to  the  incorporation. 
.  This  judgment  was  obtained  in  the  United  States  District 
Court  for  Idaho.  The  corporatoin,  Jesse  M.  Chase,  Inc.,  was 
not  a  party  to  said  suit.  Transcript  of  this  judgment  was  filed 


in  the  office  of  the  County  Recorder  of  Bannock  County, 
Idaho,  on  October  15,  1949,  and  about  the  same  time  execu- 
tion issued  on  the  judgment  and  levy  was  made  October  31, 
1949,  upon  all  the  right,  title  and  interest  of  Jesse  M.  Chase 
in  and  to  the  real  estate,  the  subject  matter  of  this  action, 
standing  on  the  records  of  Bannock  County  in  the  name  of 
the  corporation.  Jesse  M.  Chase,  Inc.  The  United  States 
Marshal  went  through  the  formalities  of  a  sale  on  November 
26.  1949.  (Plaintiff's  Exhibit  "4").  Appellant  was  appoint- 


ed  Receiver  November  5,  1949.  which  was  five  days  after  the 
levy.  (Plaintiff's  Exhibit  "2").  The  U.  S.  District  Court 
number  for  said  case  in  which  Sisil  obtained  judgment  against 
Chase  is  1539. 

At  the  time  this  judgment  was  entered,  October  1,  1949. 
at  the  time  of  the  filing  of  the  transcript  of  same  with  the 
County  Recorder,  at  the  time  of  the  levy  and  at  the  time  of 
the  sale  under  execution,  of  the  real  estate  in  question  the  stock 
holdings  in  the  corporation,  Jesse  M.  Chase,  Inc.,  were  as  fol- 
lows:   (Defendant's  Exhibit  "5" — Plaintiff's  Exhibit  "8"). 


Shares  of 

Shares  of 

Common 

Preferred 

Name  of  Stockholders 

Stock 

Stock 

Jesse  M.  Chase 

1716 

22 

Walter  R.  Hubble 

21 

14 

I.  H.  Nelson 

1 

— 

W.  G.  Ash 

20 

N.  M.  Anderson 

1 

11 

Lee  C.  Bloxham 

30 

C.  P.  Groom 

10 

J.  A.  Youngren 

— 

2 

Byron  S.  Dee 

50 

B.  W.  Briggs 

60 

E.  W.  Curry 

1 

D.  L.  Edlefsen 

47 

Crane  ^  Heider 

11 

W.  T.  Ingram 

10 

George  W.  Pew 

9 

Total 

1759 

278 

Wc  believe  the  foregoing  constitutes  a  statement  of  all 
\he  material  facts  necessary  to  a  determination  of  this  case. 
•However,  in  view  of  the  filing  of  an  amended  answer  and 
counter  claim  by  appellee  following  the  trial  (p.  12-18)  by 
'permission  of  the  Court  (p.  75)  we  deem  it  advisable  to  pre- 
Tscnt  the  following  additional  facts: 

While  the  case  was  awaiting  trial  the  Receiver  obtained  a 
lavorable  opportunity  to  sell  the  real  estate  in  question,  and  in 
order  to  meet  requirements  of  the  Title  Insurance  Company 
and  the  purchaser,  he  went  through  the  motions  of  a  re- 
demption of  any  right,  title  or  interest  which  Jesse  M.  Chase, 
may  have  had  in  said  property,  which  might  have  been  sub- 
ject to  such  execution  sale  (p.  82,  83,  84).  The  proceedings 
appear  in  the  abstract  of  title  in  evidence  as  Plaintiff's  Ex- 
hibit "4".  At  the  time  of  the  execution  and  delivering  of  the 
assignment  of  said  "right  of  redemption"  and  the  quit  claim 
deed,  neither  Chase  nor  the  Receiver  considered  that  Chase 
had  any  interest  in  the  property,   (p.  71,  85) 

HISTORY  OF  THE  CASE. 

The  original  complaint  in  this  action  was  filed  Novem- 
ber 16,  1949,  in  the  District  Court  of  the  Fifth  Judicial  Dis- 
trict of  the  State  of  Idaho,  in  and  for  Bannock  County,  in 
the  nature  of  quiet  title  action.  Temporary  injunctive  relief 
to  restrain  the  United  States  Marshal  from  making  the  sale 
was  sought  but  not  granted  (p.  41,  42)  and  amended  com- 
plaint was  filed  in  the  same  court  on  November  28.  1949. 
and  the  Marshall  dropped  as  a  party  defendant,   (p.  6,  7.  8j . 


> 
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The  cause  was  removed  to  the  United  States  District  Court 
for  Idaho  on  appellee's  petition  (p.  3,  4,  5).  Answer  to  the 
amended  complaint  was  filed  on  December  13,  1949.  (p.  9- 
12).  The  case  was  tried  May  2.  1950.  Pursuant  to  leave 
granted  during  the  trial  (p.  75)  appellee  filed  an  amended 
answer,  including  two  alleged  affirmative  defenses,  and  a 
counterclaim  on  May  22,  1950. 

SUMMARY  OF  PLEADINGS. 

Appellant's  amended  complaint  is  in  the  usual  form  of  a 
quiet  title  suit.  Appellee's  amended  answer  (p.  12,  13)  ad- 
mits the  appointment  of  the  Receiver;  the  incorporation  of 
the  Jesse  M.  Chase,  Inc.,  corporation;  that  the  record  title  to 
the  real  estate  in  question  was  in  said  corporation,  alleging, 
however,  that  the  property  was  nevertheless  owned  by  Chase 
the  individual,  and  if  not  owned  by  him  that  it  was  held  in 
trust  by  the  corporation  for  the  payment  of  his  debts,  and 
especially  appellee's  $10,330.73  judgment  against  him.  and 
that  such  real  estate  is  subject  to  the  lien  of  said  judgment. 

Her  first  affirmative  defense  (p.  13,  14)  is  to  the  effect 
that  the  Jesse  M.  Chase,  Inc.,  corporation,  was  organized  by 
Chase,  the  individual,  solely  for  his  own  benefit:  that  it  was 
operated  by  dummy  directors  in  the  employ  of  Chase;  that  the 
transfer  of  assets  by  Chase  to  the  corporation  was  "without 
any  consideration  whatever  except  for  the  issuance  of  cor- 
porate stock";  that  Chase  "for  all  legal  intents  and  purposes" 
was  the  owner  of  all  the  stock  issued  by  said  corporation:  that 
the  corporation    "assumed   the  payment  of  certain   Investor 


Certificates  outstanding  and  signed  by  Jesse  M.  Chase,  an 
.individual";  that  appellee  was  owner  of  such  Investors  Certi- 
ficates, and  that  her  judgment  against  Chase  was  upon  such 
certificates;  that  the  transfer  of  the  property  by  Chase  to  the 
.corporation  was  in  fraud  of  appellee  as  a  creditor  and  of 
creditors  generally;  that  the  corporation  accepted  said  real 
estate  as  trustee  for  the  benefit  of  appellee,  and  that  her  judg- 
ment against  Jesse  M.  Chase  is  a  valid  lien  upon  the  real 
estate  held  by  the  corporation. 

Appellee's  second  affirmative  defense  (p.  15)  is  to  the  ef- 
'fect  that  the  real  estate  in  question  was  sold  at  Marshal's  sale 
on  appellee's  judgment  against  Chase  and  was  redeemed  by 
^appellant,  after  his  obtaining  assignment  of  right  of  redemp- 
rtion  from  Chase,  and  that  said  acts  constituted  an  estoppel  of 
'  appellant.  It  further  averred  that  the  Receiver  had  no  great- 
"cr  right  by  reason  thereof  than  the  corporation  had. 

Appellee's  counter  claim  (p.  16,  17,  18)  alleges  that  Jesse 
M.  Chase  and  Jesse  M.  Chase,  Inc.,  the  corporation,  was  one 
and  the  same  person  or  concern:  that  her  judgment  against 
Chase,  the  individual,  was  a  judgment  against  the  corpora- 
tion property  of  Jesse  M.  Chase,  Inc.,  by  reason  of  the  fraud- 
ulent transfer  thereof  and  because  of  failure  of  Chase  to 
comply  with  the  Bulk  Sales  Law  of  Idaho,  in  connection  with 
such  transfer;  that  her  judgment  should  be  declared  to  be  a 
judgment  against  the  assets  of  both  Jesse  M.  Chase  and  Jesse 
1  M.  Chase,  Inc..  and  a  judgment  against  Jesse  M.  Chase.  Inc.. 
as  of  the  date  of  the  entry  of  same,  and  that  the  sale  from 
Chase  the  individual  to  the  corporation  be  declared  a  fraud 
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upon  appellee;  that  she  is  entitled  to  a  judgment  directing 
appellant  to  pay  the  balance  due  upon  her  judgment  in  the 
same  manner  as  any  and  all  other  judgments  against  Jesse  M. 
Chase,  Inc.,  have  been  paid. 

She  prayed  relief  that  appellant's  case  be  dismissed;  that 
the  court  decree  that  appellee's  judgment  to  be  at  all  times  a 
valid  lien  upon  the  real  estate  in  question,  and  a  valid  claim 
and  judgment  as  of  the  date  thereof  against  any  and  all  assets 
and  property  standing  in  the  name  of  either  Jesse  M.  Chase, 
an  individual,  or  Jesse  M.  Chase,  Inc.,  the  corporation;  that 
it  be  declared  a  judgment  against  Jesse  M.  Chase,  Inc.,  and 
that  the  Receiver  be  required  to  recognize  and  pay  said  judg- 
ment the  same  as  any  and  all  other  judgments  against  said 
corporation  have  been  recognized  and  paid,  and  for  such 
other  relief  as  may  seem  to  the  court  just  and  proper. 

QUESTIONS  INVOLVED. 

1.  Where  an  individual,  while  solvent  and  no  fraudu- 
lent intent  is  involved,  transfers  his  property  to  a  corpora- 
tion which  he  has  formed  in  consideration  of  the  issuance  to 
him  of  its  capital  stock,  and  others  make  bona  fide  invest- 
ments of  $29,900.00  in  preferred  and  common  stock  of  said 
corporation  in  the  meantime,  and  the  corporation  operates  at 
a  profit  for  one  year  after  said  transfer  and  incurs  debts  and 
liabilities  in  the  ordinary  course  of  trade,  and  a  judgment  is 
obtained  2  years  and  9  months  after  such  transfer  by  a  creditor 
upon  a  pre-existing  debt  of  the  transferror  individual  assum- 
ed by  the  transferee  corporation,  is  such  judgment,  of  itself, 
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"effective  as  against  the  corporation  and  its  property,  without 
the  transferee  corporation  having  been  made  a  party  to  the 
'suit  in  which  it  was  obtained? 

This  question  is  raised  by  the  pleadings,  the  evidence,  and 
^the  decision  of  the  court. 


^        2.  Where  a  redemption  is  made  of  real  estate  by  an  as- 
.signee  of  the  right  of  redemption,  for  value,  will  a  deficiency 
judgment  remaining  after  the  sale,  be  restored  as  a  lien  upon 
said  property? 

This  question  is  raised  by  the  second  affirmative  defense 
of  appellee   (p.   15),  and  becomes  material  only  in  the  event 
nhis  court  concludes  that  the  first  question  should  be  answered 
*  in  the  affirmative. 


SPECIFICATION  OF  ERRORS. 
I. 


►        The  trial  court  erred  in  entering  judgment  for  appellee  for 
each  of  the  following  reasons: 

(a)  that  appellee's  answer,  affirmative  defenses,  and 
counterclaim  do  not  state  facts  sufficient  to  constitute  a  de- 
fense to  appellant's  amended  complaint,  or  to  state  a  cause 
of  action  as  a  counterclaim; 

(b)  that  the  evidence  is  insufficient  to  constitute  a  de- 
fense to  appellant's  amended  complaint  or  to  support  appel- 
lee's counter  claim; 
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(c)  that  the  findings  of  fact  are  insufficient  to  support 
the  judgment,  and 

(d)  that  the  judgment  is  contrary  to  both  the  law  and  the 
evidence. 

II. 

The  trial  court  erred  in  finding  in  its  Memorandum  De- 
cision (p.  18.  19,  20). 

"That  he  (Jesse  M.  Chase)  was  deeply  involved,  princi- 
pally by  the  issuance  and  sale  of  these  investment  certificates 
and  on  this  account  formed  a  corporation  and  deeded  his  pro- 
perty to  it." 

for  the  reason  and  upon  the  ground  that  it  is  contrary  to  the 
evidence. 

III. 

The  trial  court  erred  in  making  each  of  the   fallowing 
findings  of  fact:  I 

(b)  AUof  finding  of  Fact  IV. 

(b)  That  portion  of  Finding  of  Fact  V  (p.  23.  24)  read- 
ing as  follows: 

"*   *   *   the  said  corporation  was  organized  solely  for 
the  benefit  of  the  said  Jesse  M.  Chase:  that  he  was, 
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for  all  practical  purposes  the  sole  and  only  owner  of 
all  of  the  corporation  stock  of  said  corporation, 
all  of  the  corporate  stock  of  said  corporation,  having 
used  the  names  of  a  few  of  his  employees  in  the 
incorporation  of  Jesse  M.  Chase,  Inc.  solely  in  order 
to  comply  with  the  corporation  laws  of  the  State  of 
Idaho,  and  there  was  no  consideration  for  the  trans- 
fer of  the  assets  of  Jesse  M.  Chase,  an  individual  to 
Jesse  M.  Chase,  Inc.,  a  corporation,  and  that  insofar 
as  the  rights  of  Jesse  M.  Chase,  Inc.,  and  of  the  de- 
fendant herein  were  concerned,  the  said  Jesse  M. 
Chase  remained  the  owner  of  the  assets  transferred  to 
Jesse  M.  Chase,  Inc.,  and  the  said  corporation  held 
the  assets  in  trust  for  the  payment  of  defendant's 
claim." 

(c)  That  portion  of  Finding  of  Fact  VI  (p.  24)  reading 
as  follows: 

"*  *  *  that  the  transfer  of  all  of  the  assets  of  Jesse  M. 
Chase  used  in  and  about  the  used  car  business  operated 
by  him  to  said  corporation  in  exchange  for  corporate 
stock,  issued  to  said  Jesse  M.  Chase,  was  a  fraud  upon 
the  defendant  herein," 

(d)  That  portion  of  Finding  of  Fact  VI  (p.  25)  reading 
as  follows: 

"*  *  *  that  said  Jesse  M.  Chase,  Inc.,  took  and  accept- 
ed the  real  estate  described  in  plaintiff's  Amended 
Complaint  and  all  of  the  assets,  real  and  personal 
transferred  to  it  by  Jesse  M.  Chase,  an  individual  as 
Trustee  for  the  benefit  of  this  defendant,  and  that 
the  defendant's  judgment  against  Jesse  M.  Chase  in 
case  No.    1539,   upon  its  entry  was,  and  is  a  valid 
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lien  upon  the  real  estate  in  plaintiff's  amended  com-| 
plaint  referred  to." 

(e)  All  of  Finding  of  Fact  IX.  (p.  26) . 

(f)  That  portion  of  Finding  of  Fact  X  (p.  26)  reading 
as  follows: 

"That  the  said  plaintiff  herein,  the  Receiver  of  Jesse 
M.  Chase,  Inc.,  took  over  and  accepted  the  real  estate 
described  in  plaintiff's  amended  complaint,  and  took 
over  and  accepted  any  and  all  other  assets  of  the  said 
corporation,  subject  to  the  judgment  of  Louise  B. 
Musselman  Sisil,  and  against  Jesse  M.  Chase,  an  in- 
dividual as  aforesaid,  *  *  *" 

(g)  That  portion  of  Finding  of  Fact  X   (p.  26)    read- 
ing as  follows: 

"*  *  *  and  that  Louise  B.  Musselman  Sisil  is  entitled 
to  a  judgment  and  decree  directing  the  plaintiff  to 
make  payment  of  any  balance  due  upon  her  judg- 
ment as  aforesaid,  in  the  same  manner  as  any  and  all 
other  judgments  entered  against  Jesse  M.  Chase,  Inc., 
have  been  paid  by  said  Receiver." 

(h)  That  portion  of  Finding  of  Fact  XI  (p.  27)  reading 
as  follows: 

"*  *  *  and  that  upon  the  filing  and  recording  of  said 
abstract  of  judgment  the  same  became  and  was  a  lien 
upon  all  of  the  assets  of  Jesse  M.  Chase,  Inc..  a  cor- 
portation  in  accordance  with  the  laws  of  the  state  of 
Idaho." 

for  the  reason  that  each  and  all  of  them  arc  conclusions  of 
law,  are  unsupported  by  the  evidence,  and  are  contrary  to  the 
law  and  the  evidence  in  the  case. 
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IV. 

The  trial  court  erred  in  making  finding  of  fact  VII  (p. 
25)  for  the  reason  that  the  facts  therein  found  are  immaterial, 

,and,  in  no  way  constitute  a  defense  or  contribute  to  constitut- 
ing a  defense  to  appellant's  amended  complaint,  and  for  the 
further  reason  that  the  same  are  conclusions  of  law,  not  sup- 

'  ported  by  the  evidence. 

V. 

I 

The  trial  court  erred  in  making  Finding  of  Fact  No.  VIII 
(p.  26)  for  the  reason  that  the  facts  as  found  therein  or  any 
of  them,  do  not  in  any  way  constitute  a  defense,  or  contribute 
to  constituting  a  defense  to  plaintiff's  amended  complaint, 
and  are  immaterial. 

VI. 

The  trial  court  erred  in  making  Finding  of  Fact  XII  (p. 
27)  for  the  reason  that  the  same  is  a  conclusion  of  law,  con- 
trary to  both  the  evidence  and  the  law. 

VII. 

The  trial  court  erred  in  making  Conclusions  of  Law 
Numbered  I.  II,  III  IV.  V  and  VI  (p.  11,  28,  29)  for  the 
reason  that  there  is  no  evidence  in  the  record  to  sustain  same, 
and  that  each  and  all  of  them  are  contrary  to  law.  and  to  the 
evidence. 
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VIII. 

The  trial  court  erred  in  not  entering  judgment  for  appel- 
lant as  prayed  in  his  complaint  for  the  reason  that  the  evidence 
establishes  a  prima  facie  case  for  appellant,  and  there  is  no  evi- 
dence in  the  record  sufficient  to  constitute  a  defense  thereto. 

SUMMARY  OF  ARGUMENT. 

Appellee  had  the  option  of  bringing  suit  on  her  "Invest- 
ment Certificates"  against  either  Chase,  the  individual,  with- 
out joining  the  corporation; 

Or  against  Jesse  M.  Chase,  Inc.,  the  corporation  (with- 
out joining  Chase,  the  individual)  upon  its  agreement  assum- 
ing payment  of  same, 

Or,  she  could  have  sued  both. 

She  elected  to  sue  Chase  the  individual  and  obtained  judg- 
ment against  him  only.  Now  she  tries  to  subject  the  corpora- 
tion property  to  payment  of  the  judgment  by  summarily 
levying  upon  same  and  selling  it  as  though  it  were  the  pro- 
perty of  Chase,  the  individual. 

Appellant  takes  the  position  that  the  transfer  from  Chase 
to  the  corporation  was  a  bona  fide  transaction,  free  from 
fraud,  or  any  other  element  which  would  hinder  or  delayj 
creditors,  for  the  reason  that  at  the  time  Chase  was  solvent  ii 
thesumof  $175.  377.53  (Plaintiff's  Exhibit  1  D  and  furthei 
that  as  part  of  the  consideration  for  the  transfer  the  transferee! 
corporation  assumed  payment  of  all  debts  of  Chase  in  con- 
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ection  with  the  business  and  property  transferred,  including 
appellee's. 

It  is  not  appellant's  contention  that  the  Jesse  M.  Chase, 
nc,  corporation  is  not  obligated  upon  the  debt  to  appellee 
ipon  the  "Investment  Certificates"  (p.  46),  but  that  so  far 
s  the  corporation,  Jesse  M,  Chase,  Inc.,  is  concerned  that  the 
)bligation  remains  in  the  position  of  an  unsecured  claim 
,igainst  it,  because  the  judgment  did  not  run  against  it,  by 
|;eason  of  not  having  been  made  a  party  to  the  suit. 

In  support  of  his  position  appellant  relies  upon  the  fol- 
lowing statement  of  the  law  from  85  A.  L.  R.  Annotation  at 
.page  140,  as  a  concise  statement  of  the  law  applicable  to  this 
case: 

"Where  the  only  circumstance  relied  upon  as  furnish- 
ing the  intent  to  delay  or  defraud  creditors  is  the  fact 
that  the  debtor  transferred  his  property  to  a  corpora- 
tion in  consideration  of  its  stock,  many  courts  have 
refused  to  declare  the  transaction  fraudulent  as  hav- 
ing been  entered  into  with  intent  to  delay  and  defraud 
creditors,  or  one  without  consideration.  Such  trans- 
fers are  sustained,  in  the  absence  of  any  actual  intent 
to  delay  or  defraud  creditors,  which  must  be  deduced 
from  circumstances  other  than  the  mere  transfer  of 
stock."  85  A.  L.  R.  140. 

Bennett  v.  Minot,  28  Ore.  339,  39  Pac.  997,  44 
Pac.  288. 

Re  Braus.  248  Fed.  55.  40  Am.  Bankr.  Rep.  668. 

Brill  V.  W.  B.  Foshay  Co.,  65  Fed.  (2d)  420. 
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Bristol  Bank  ^  Tr.  Co.  v.  Jonesboro  Banking  ^ 
Tr.  Co.  101  Tenn.  545.  48  S.  W.  228. 

Byrne  ^  N.  Dry  Goods  Co.  v.  Willis  Dunn  Co.,  23 
S.  D.  221.  121  N.  W.  620.  29  L.  R.  A.  (N.S.) 
589. 

Carson  v.  Long-Bell  Lumber  Corp.  73  Fed.  (2d) 
397. 

Coaldale  Coal  Co.  v.  State  Bank.  142  Pa.  288. 
21  Atl.  811. 


Gardner  v.  Haines.  19  S.  D.  5  14.  104  N.  W.  244. 


Jordan  v.  Lynch  Land  Co..  83  Ind.  Ap.  33.   14 
N.  E.  318. 


i 


Kellogg  V.  Douglas  County  Bank,  58  Kan.  43,  48^ 
Pac.  587.  62  Am.  St.  Rep.  596. 

Kessler  v.  Levy,  1  1  Misc.  275.  32  N.Y.  Supp.  260j 
147  N.  Y.  700.  42  N.  E.  723. 

Kingman  v.  Mowry.  182  111.  256.  55  N.  E.  330. 
74  Am.  St.  Rep.  169. 

Marine  Nat.  Bank  v.  Swigart.  262  Fed.  854.  45 
Am.  Bankr.  Rep.  162. 

Maskcll   V.   Alexander.    100  Wash.    16.    170  Pac. 
350.  L.  R.  A.  1918C  929. 

Pcrsec  ^  V.  Paper  Works  v.  Willctt.   19  Abb.  Pr. 
(N.Y.)  416,  1  Robt.  131. 

Plaut  V.  Billings-Drew  Co..   127  Mich.   1  I.  86  N. 
W.  399. 
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Sayers  v.  Texas  Land  ^  Mortgage  Co.,  78  Tex. 
244,  14S.  W.  578. 

Scheck  V,  Bowne,  1 13  N.  J.  5 1 ,  1 66  A.  1 89. 

Skinner  v.  Southern  Gro.  Co.,   174  Ala.  359,  56 
So.  916. 

Scripps  V.  Crawford.   123  Mich.   173,  81  N.  W. 
1098. 

Shumaker  v.  Davidson,  116  Iowa,  569,  87  N.  W. 
441. 

Sunderlin  v.  Terry,  95  Conn.  713,  112  Atl.  642. 

Thorpe  v.  Pennock  Merc.  Co.,  99  Minn.  22,  108 
N.  W.  940,  9  Ann.  Cas.  299. 

"Where  no  fraudulent  intent  taints  the  transaction,  a 
debtor  may  transfer  his  property  to  a  corporation,  which  he 
has  formed,  in  consideration  of  the  issuance  to  him  of  its 
capital  stock,  and  of  that  his  creditors  cannot  complain.  The 
capital  stock  is  as  available  for  the  satisfaction  of  the  claim 
of  creditors  after  the  transfer  of  the  merchandise  as  the  mer- 
chandise was  before."  (Italics  supplied).  Maskell  v.  Alexan- 
der, supra, 

Coaldale  Coal  Co.  v.  National  State  Bank,  supra, 

"To  organize  a  personal  business  into  a  corporation  is 
altogether  too  common  to  raise  any  presumption 
of  fraud."  Sunderlin  v.  Terry,  Supra. 

A  Corporation  is  an  entity  distinct  from  its  stockholders. 
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34  A.   L.   R.    597   Annotation  and  cases  therein 
cited. 

1    A.    L.    R.    610    Annotation    and    cases   therein 
cited. 

The  Idaho  Bulk  Sales  Law,    Idaho  Code  Sections  64-701- 
thru  64-705  is  not  applicable  to  transfers  of  real  estate. 

"I.e.  Sec.  64-702 — Whenever  any  person  shall  bargain 
for  the  purchase  in  bulk  of  any  portion  of  stock  of 
merchandise  or  fixtures  otherwise  than  in  the  ordin- 
ary course  of  trade  and  in  the  regular  and  usual  pro- 
secution of  the  seller's  business  or  an  entire  stock  of 
merchandise  in  bulk  or  the  property,  furniture,  fix- 
tures, equipment  or  supplies  of  a  hotel  or  restaurant, 
barber  shop  or  other  place  of  business  wherein  the 
furniture,  fixtures,  and  equipment  are  used  in  carry- 
ing on  said  business,  otherwise  than  in  the  regular 
course  of  trade,  for  cash  or  on  credit  *  *  *  *"  | 

i 

Transfer  of  stock  in  trade  to  corporation  for  its  capital 
stock  does  not  require  compliance  with  Bulk  Sales  Law. 


1 

i 


"A  transfer  of  stock  in  trade  to  a  corporation  organ 
zed  to  take  over  the  business  for  its  capital  stock 
not  within  a  statute  requiring  the  giving  of  certain 
notice  in  case  of  the  purchase  of  a  stock  in  bulk  for 
cash  or  on  credit."  Maskell  v.  Alexander,  supra. 


The  burden  is  on  the  attacking  party  to  show  intent  to 
defraud. 

Rogers  vs.  Boise  Assn.  of  Ocdit  Men.    ^^   Idaho 
5n.  106  Pac.  213.  2^  A.  L.  R.  195. 
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Redemption  by  Successor  in  interest  takes  redeemed  pro- 
:)crty  from  the  lien. 

"One  acquiring  title,  before  expiration  of  period  of  re- 
demption   from   original   sale,    took  land    free    from 
I  lien  of  original  judgment  under  which  it  was  sold." 

Evans  v.  City  of  American  Falls,  52  Idaho  7,  1 1  Pac. 
(2d)  363. 

ARGUMENT. 

Specifications  I,  II,  III. 

The  trial  court  erred  in  entering  judgment  for  appellee 

for  the  reason  that  appellee's  answer,  affirmative  defenses,  and 

counterclaim  do  not  state  facts  sufficient  to  constitute  a  de- 

fense  to  appellant's  amended  complaint,  or  to  state  a  cause  of 

''action  as  a  counterclaim. 

We  first  call  attention  to  the  part  of  the  answer  preccd- 
ing  the  first  affirmative  defense  (p.  12,  13),  and  we  find  that 
the  appellee  has  admitted  that  title  is  in  the  Jesse  M.  Chase, 
Inc.,  corporation,  and  then  alleges  only  the  conclusion  of 
law  that  the  said  property  was  owned  by  Jesse  M.  Chase  an 
individual,  "and  if  not  owned  by  said  Jesse  M.  Chase,  is  held 
in  trust  by  the  said  corporation  for  the  payment  of  the  debts 
of  said  corporation"  without  alleging  any  facts  by  way  of 
fraud  or  otherwise  on  which  to  base  such  conclusion.  (Italics 
supplied) 

The  allegations  in  the  first  affirmative  defense  eliminate 
the  possibility  of  any  fraud  in  the  transfer  of  the  property 
from  Chase  to  the  corporation,  by  averring: 
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"that  the  said  Jesse  M.  Chase  transferred  all  of  his  as- 
sets *  *  *  without  any  consideration  whatever  except 
for  the  issuance  of  corporate  stock  *  *  *" 

"that  said  corporation  assumed  the  payment  of  certain 
Investors  Certificates  outstanding  and  signed  by  Jesse 
M.  Chase,  an  individual,  and  agreed  to  pay  the  same: 
that  the  defendant  herein  was  the  owner  of  such  In- 
vestors Certificates  and  the  judgment  heretofore  re- 
ferred to  was  rendered  in  her  favor  in  a  suit  upon  such 
certificates." 

without  any  allegation  that  said  Chase  was  at  the  time  of  said 
transfer  insolvent,  or  alleging  any  facts  showing  that  such 
transfer  hindered,  delayed  or  defrauded  her. 

The  second  affirmative  defense  (p.  15,  16)  does  not 
state  facts  sufficient  to  constitute  a  defense  for  the  reason  that 
the  acts  therein  alleged  appearing  on  the  face  of  same,  oc- 
curred after  the  filing  of  the  amended  complaint.  This  re- 
demption (Exhibit  "4")  created  a  new  source  of  title  for  the 
Receiver,  derived  from  whatever  interest  Chase,  the  Indi- 
vidual, may  have  had  in  said  property,  as  the  assignment  of 
the  right  of  redemption  came  directly  from  Chase  to  the  Re- 
ceiver as  well  as  the  quit  claim  deed.  This  was  all  after  the 
issues  in  this  case  had  been  framed,  and  we  believe  that  it 
would  constitute  an  entirely  new  cause  of  action  in  favor  of 
the  appellant,  which  could  only  be  tried  out  on  a  new  action 
based  upon  his  acquisition  of  title  from  the  different  source. 

Appellee  certainly  could  not  claim  that  a  transfer  of  title 
from  Chase  and  wife  of  the  property  in  question,  could  be 
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ny  fraud  upon  her,  after  she  had  already  attempted  to  sell 
^11  his  right,  title  and  interest  in  it,  on  execution  of  her  judg- 
lent. 

1      Under  the  circumstances  the  Receiver  stands  in  the  posi- 
Hon  of  a  bona  fide  redemptioner,  deriving  his  right  of  re- 
demption,  from   the  party   whose  right,   title,   and  interest, 
if  any,  and  appellant  contends  there  was  none)    was  sold 


the  execution  sale. 


The  case  of  EVANS  V.  CITY  OF  AMERICAN  FALLS, 
62  Idaho  7,  11  Pac.  (2d)  363,  has  definitely  settled  this 
^luestion  by  holding: 

"One  acquiring  title,   before  expiration  of  period  of 
(  redemption  from  original  sale,   took  land  free  from 

,  lien    of    original    judgment    under    which    it    was 

sold." 

Therefore,  it  is  our  position,  that  in  the  first  place 
these  facts  having  occurred  after  the  case  was  at  issue,  have 
no  bearing  on  this  case,  and  secondly,  that  if  they  do,  under 
the  authority  cited,  the  facts  clearly  show  title  restored  to 
appellant  free  from  any  lien  of  the  judgment.  The  appellee 
made  her  own  decision  to  evaluate  the  equity  of  Chase  in 
the  property  at  the  amount  of  her  bid,  and,  should  not 
now  be  heard  to  complain  that  she  lost  her  right  to  a  lien  of 
the  deficiency  judgment.  (This,  is  assuming  that  Chase  had 
an  interest  in  the  property,   which  we  do  not  admit.) 

The  counter  claim  (p.  16)  alleges  the  false  conclusions 
that  the  judgment  in  case   1539   is  res  adjudicata  as  to  the 
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appellant  and  as  to  Jesse  M.  Chase,  Inc.,  and  that  said 
judgment  was  in  fact  ajudgment  against  Jesse  M.  Chase. 
Inc.,  but  at  the  same  time  eliminates  such  statements  as 
facts  by  alleging  that  in  said  case  1539  Louise  B.  Mussel- 
man  Sisil  was  plaintiff  and  Jesse  M.  Chase  was  defendant, 
without  alleging  that  the  corporation,  Jesse  M.  Chase.  Inc.. 
was  a  party  defendant  t  osaid  suit,  which  it  was  not. 

The  allegations  therein  pertaining  to  non-compliance 
with  the  Bulk  Sales  Law  of  Idaho,  in  no  way  contribute  to 
a  valid  defense,  or  toward  stating  a  cause  of  action  on 
counterclaim. 

In  the  first  place  the  Bulk  Sales  laws  of  Idaho  are  not 
applicable  to  transfers  of  real  estate.  Sections  64-701 
through  64-705  of  the  Idaho  Code.  Under  our  Summary 
of  Argument  page  20  of  this  brief,  is  set  forth  the  ma- 
terial portion  of  said  statutes,   to-wit:   Sec.   64-702. 

Also  the  better  line  of  decided  cases  on  this  point,  hold 
that  such  a  compliance  is  not  necessary  with  regard  to  stock 
in  trade  and  other  personalty  included  in  the  Bulk  Sale  Act. 

"A  transfer  of  stock  in  trade  to  a  corporation  organized 
to  take  over  the  business  for  its  capital  stock  is  not 
within  a  statute  requiring  the  giving  of  certain  notice 
in  case  of  the  purchase  of  a  stock  in  bulk  for  cash  or 
on  credit."  Maskell  v.  Alexander,  supra.  170  P.  350, 
L.  R.  A.  1918C,  929. 


i 


Appellee  in  preparing  her  defense  must  have  been  relying 
upon  a  presumption  that  a  transfer  by  an  individual  of  his 
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sets  to  a  corporation  in  exchange  for  stock  is,  of  itself,  fraud- 
ent. 

"The  good-faith  transfer  of  property  to  a  corporation, 
even  though  organized  for  that  purpose,  in  exchange 
for  its  capital  stock,  is  not  per  se  fraudulent,  at  least 
unless  such  transfer  has  the  effect  of  hindering  and 
delaying  creditors.  The  stock  stands  in  place  of  the 
property  and  is  subject  to  execution."  Carson  v. 
Long-Bell  Lumber  Corporation,  73  Fed.  (2d)  397, 
402.  Citing  the  following  cases: 

Gardner  v.  Haines,  supra. 

Shumacker  v.  Davidson,  supra. 

Plaut  V.  Billings-Drew  Co.,  supra. 

Scripps  V.  Crawford,   123  Mich.   173,  81  N.  W. 
1093. 

Sayers  v.  Texas  Land  ^  Mortgage  Co.,  supra. 

Bristol  Bank  ^  Tr.  Co.  v.  Jonesboro  Banking  ^ 
Tr.  Co.,  supra. 

Skinner  v.  Southern  Gro.  Co.,   174  Ala.  359,  56 
So.  916. 

Scheck  V.  Bowne,  1 1  3  N.  J.  5 1 ,  1 66  A.  1 89. 

In  re  Braus  (C.  C.  A.  2)   248  F.  55. 

Brill  V.  W.  B.  Foshay  Co.  (C.  C.  A.  8)  65  F.  ( 2d) 
420. 
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The  test  as  set  forth  in  the  above  cases  is,  whether  or  not 
the  transfer,  hindered,  delayed  or  defrauded  creditors.  In  this 
case,  the  appellee  has  foreclosed  herself  from  any  such  situa- 
tion by  alleging  in  her  affirmative  defense  that  the  corpora- 
tion assumed  to  pay  her  obligation,  so  that  she  had  a  right 
to  proceed  directly  against  the  corporation,  if  she  had  so 
elected. 

For  the  foregoing  reasons,  we  submit  that  the  appellee 
has  not  stated  a  valid  defense  to  appellant's  complaint. 

The  remaining  portions  of  Specification  of  Error  1.  to-   I 
wit:  I 

(b)  that  the  evidence  is  insufficient  to  constitute  a  defense 
to  appellant's  amended  complaint  or  to  support  appellee's 
counter  claim; 

(b)   that  the  findings  of  fact  are  insufficient  to  suppor^j 
the  judgment,  and 


i\ 


(d)  that  the  judgment  is  contrary  to  both  the  law  and  th 
evidence,  are  all  tied  in  with  Assignments  No.  II,  III,  that 
would  cause  this  brief  to  be  unnecessarily  repetitious  if  we 
were  to  argue  them  singly  at  this  point. 


1 


Taking  up  Assignment  II  that  the  trial  court  erred  in 
finding  in  its  Memorandum  Decision  (p.  18.  19,  20)  that 
Chase  "was  deeply  involved,  principally  by  the  issuance  and 
sale  of  these  investment  certificates  and  on  this  account  formed 
a  corporation  and  deeded  his  property  to  it":  While  this, 
in  itself  may  constitute  no  official  part  of  the  record,  it  never- 
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jie-less  is  the  basis  for  the  findings  of  fact  and  conclusions  of 
uw  which  we  have  alleged  as  error,  and  for  that  reason  we 
eem  it  essential  to  a  proper  determination  of  this  case. 

We  assign  as  error  that  it  is  contrary  to  the  evidence.  The 
^vidence.  (Plaintiff's  Exhibit  11),  shows  that  at  the  time 
'f  the  incorporation,  that  the  individual,  Chase,  was  in  ex- 
ellent  financial  circumstances,  and  we  particularly  call  atten- 
ion  to  the  fact  that  said  Exhibit,  being  the  balance  sheet  on 
/hich  said  corporation  was  formed  shows  him  with  a  net 
vorth  of  $175. 3 77. 5 3. We  have  carefully  examined  the  record 
'»f  testimony  at  the  trial,  and  we  find  not  a  single  word  of 
vidence,  that  Chase  was  involved  by  reason  of  these  certifi- 
ates  at  the  time  he  formed  the  corporation,  or  that  he  formed 
,he  corporation  for  that  reason. 

In  Argument  of  that  portion  of  Specification  of  Error 
II.  that  the  court  erred  in  making  the  finding  in  Finding  IV, 
that  the  transfer  by  Jesse  M.  Chase  and  wife  to  the  said 
Jesse  M.  Chase,  Inc.,  a  corporation  of  the  real  estate  heretofore 
and  in  plaintiff's  amended  complaint  described  was  without 
consideration"  that  it  is  suffice  to  say  that  appellee's  alegation 
in  her  affirmative  defense  (p.  12,  13)  that  the  consideration 
was  "for  the  issuance  of  corporate  stock"  and  that  the  corpor- 
ation assumed  the  payment  of  certain  Investors  Certificates, 
and  that  she  was  the  owner  of  such  Investors  Certificates/' 
makes  any  further  comment  with  regard  thereto  unnecessary. 
However,  we  do  desire  to  call  attention  to  the  fact  that 
Plaintiff's  Exhibit  "10  "  shows  that  this  transfer  was  made 
in  consideration  of  the  issuance  of  stock,  and  for  the  further 
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consideration  of  the  assumption  of  the  payment  of  these  In 
vestment    Certificates.    Authorities    heretofore    cited    ampl'j 
cover  this. 

And  as  to  that  portion  of  finding  of  Fact  V  that  "thr 
said  corporation  was  organized  solely  for  the  benefit  of  th(i 
said  Jesse  M.  Chase;  that  he  was,  for  all  practical  purposes 
the  sole  and  only  owner  of  all  the  corporation  stock  of  said 
corporation,  having  used  the  names  of  a  few  of  his  employees, 
solely  in  order  to  comply  with  the  corporation  laws  of  the 
State  of  Idaho/'  is  contrary  to  the  evidence  found  in  De- 
fendant's Exhibit  "5"  and  Plaintiff's  Exhibit  "8",  and  the 
evidence  found  in  the  printed  record  as  testified  to  by  the  wit- 
ness W.  R.  Hubble  at  pages  76  to  81. 

As  to  the  portion  of  said  finding  regarding  lack  of  con- 
sideration,— this  appears  to  be  a  repitition  of  a  prior  part  of 
said  finding,  which  we  have  discussed  above. 

With  regard  to  the  remaining  portions  of  Specification 
III  we  feel  that  no  particularly  useful  purpose  can  be  served 
by  here  repeating  the  assignments,  and  pointing  out,  speci- 
fically the  lack  of  evidence  support  them.  We  take  it  for 
granted  that  the  Cour  will  carefully  examine  said  specified 
errors,  and  read  the  transcript,  and  exhibits,  and  that  it  will 
be  unable  to  find  any  evidence  supporting  any  of  the  facts 
found. 

However,  the  court  will  find  that  most  of  the  so-called 
findings  of  fact  are  nothing  but  conclusions  of  law.  and  we 
feel  that  the  court  can  capably  judge  their  character  without 
us  having  to  call  the  same  specifically  to  its  attention. 


I 
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That  the  findings  are  contrary  to  law,  we  respectfully  re- 
li'thc  court  to  the  authorities  quoted  and  cited  in  our  "SUM- 
^\RY  OF  ARGUMENT"  at  pages  17,  18,  19  of  this  brief. 


SPECIFICATION  OF  ERROR  IV. 

That  the  court  erred  in  making  finding  of  fact  VII    (p. 

' .  We  fail  to  see,  how  the  appointment  of  the  receiver  can 

J  anyway  affect  appellee's  claim  to  the  real  estate.  She  is  re- 

fing  upon  a  judgment  entered  on  October  1,   1949,  trans- 

<ipt  of  which  was  filed  in  the  Recorder's  office  of  Bannock 

ounty  on  October  15,   1949,  and  a  levy  made  on  the  real 

tate  in  question  pursuant  to  execution  issued  on  said  judg- 

ent  on  October  31,  1949.  The  receiver  was  appointed  and 

jalified  on  November  5,  1949.  It  seems  to  us  that  she  must 

ther  stand  or  fall  upon  the  effectiveness  of  this  judgment, 

^ad  the  subsequent  levy  and  sale  thereon  after  levy  of  execu- 

on,  especially  in  view  of  the  Findings  of  Fact  preceding  this 

-ne,  towit,  Finding  VI,  (p.25)  "*    *    *    that  the  defendant's 

^udgment  against  Jesse  M.  Chase  in  case  No.  1539,  upon  its 

ntry,  was  and  is  a  valid  lien  upon  the  real  estate  in  plaintiff's 

.mended  complaint  referred  to." 

After  all  this  is  a  suit  to  determine  conflicting  claims  to 
real  estate,  and  by  her  pleadings,  and  by  her  findings,  appellee 
^s  relying  upon  this  judgment  obtained  by  her  in  case  No. 
1539,  as  her  claim  to  a  superior  right  to  the  real  estate  over 
the  appellant,  and  again,  we  call  attention  to  the  fact  that  said 
judgment  was  obtained  more  than  a  month  before  the  Re- 
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ceivcr  was  appointed  and  qualified,  and,  her  levy  of  executio: 
on  the  real  estate,  preceded  his  appointment. 

SPECIFICATION  OF  ERROR  V. 

In  Finding  of  Fact  VIII  the  court  finds  that  at  the  time  ol| 
the  transfer  of  all  of  the  assets,  both  personal  and  real,  of  hii 
used  car  business  to  Jesse  M.  Chase,   Inc.,  Jesse  M.  Chase, 
gave  no  notice  of  said  transfer  to  the  defendant  herein  as  a] 
creditor,  and  made  no  attempt  or  effort  to  comply  with  thc| 
Bulk  Sales  Act  of  the  State  of  Idaho. 

No  notice  is  necessary  and  in  support  of  this  statement  we 
respectfully  refer  the  court  to  the  cases  cited  in  our  SUM- 
MARY OF  ARGUMENT,  pages  17,  18,  19  of  this  brief. 

The  Bulk  Sales  Act  of  the  State  of  Idaho,  does  not  cm- 
brace  the  transfer  of  real  estate.  Idaho  Code  Section  64-702. 
See  SUMMARY  OF  ARGUMENT,  page  20  of  this  brief 
for  quotation  of  material  part  of  said  code  section. 

"A  transfer  of  stock  in  trade  to  a  corporation  organ- 
ized to  take  over  the  business  for  its  capital  stock  is  not 
within  a  statute  requiring  the  giving  of  certain  notice 
in  case  of  the  purchase  of  a  stock  in  bulk  for  cash 
or  on  credit." 

Maskell  v.  Alexander,  supra,  1  70  Pac.  350,  L.R.A. 
1918C  929. 

SPECIFICATION  OF  ERROR  VI. 

Our   objection    to    this    finding   is   the   use   of  the   word 

"sold".  We  believe  we  have  conclusively  established  to  thcl 
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s  isfaction  of  the  court,  that  the  real  estate  could  not  be  legal- 
1  sold,  because  it  was  the  property  of  the  Jesse  M.  Chase, 
1:.,  corporation,  at  the  time  of  the  entry  of  judgment  and 
l^y  of  execution,  and  that  hence  any  attempted  sale  was  a 
illity. 

SPECIFICATION  OF  ERROR  VII. 

This  is  to  the  effect  that  all  the  conclusions  of  law  (p.  27, 

},  29)  made  by  the  Court  are  error  for  the  reason  that  there 

no  evidence  in  the  record  to  sustain  them,  and  that  each  and 

1  of  them  are  contrary  to  law,  and  to  the  evidence.  Again, 

'c  take  the  position  that  we  feel  that  we  would  not  be  par- 

'cularly  helpful  to  the  court  by  repetitiously  going  over  the 

/idence,  and  pleadings,  as  we  again  assume  that  the  court, 

"^ill  examine  the  record,  and  that  upon  such  examination,  it 

^ill  find  no  evidence  to  sustain  these  conclusions. 

In  support  of  our  position  that  they  are  contrary  to  law, 
/e  again  refer  the  court  to  the  authorities  cited  in  our  SUM- 
MARY OF  ARGUMENT,  on  pages  1  7,  18,  19  of  this  brief. 

4 

■  SPECIFICATION  OF  ERROR  VIII. 

|&  We  set  forth  as  error  in  this  specification  that  the  trial 
rourt  erred  in  not  entering  judgment  for  the  appellant  as 
prayed  in  his  complaint.  The  appellant  made  a  prima  facie 
case  (p.  36-40)  (Plaintiff's  Exhibits  1,  2,  3,  4).  We  be- 
lieve we  have  pointed  out  that  the  appellee  made  no  defense 
cither  by  her  pleadings  or  by  the  evidence  submitted,  and  as 
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for  the  law  in  the  matter,  we  again  refer  to  the  authorities 
cited  in  our  SUMMARY  OF  ARGUMENT  on  pages  17.  18. 
19  of  this  brief. 

CONCLUSION. 

In  conclusion,  we  respectfully  submit  that,  upon  the 
record  and  the  law  as  applied  to  the  same  that  the  judgment 
entered  in  the  District  Court  should  be  reversed  and  the  cause 
remanded  to  said  court  with  instructions  to  enter  judgment  as 
prayed  in  appellant's  complaint,  with  costs  awarded  to  appel- 
lant. 


Respectfully  submitted, 
F.  M.  BISTLINE 
R.  DON  BISTLINE, 

Attorneys  for  Appellant. 
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IN  THE 


Inited  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


RED  D.  HILLIARD,  As  Receiver  of  JESSE  M.  CHASE, 
INC.,  A  Corporation, 

Appellant, 


vs. 

.OUISE  B.  MUSSELMAN  SISIU 


Appellee. 


Brief  of  Appellee 

STATEMENT  OF  FACTS 

The  appellant,  as  receiver  for  Jesse  M.  Chase,  Inc.,  first 
ommenced  an  action  in  the  State  Court  in  Bannock  County, 
igainst  Everett  M.  Evans,  United  States  Marshal  and  Louise 
h.  Sisil,  to  restrain  the  sale  of  certain  real  estate  described  in 
he  appellant's  complaint,  by  the  United  States  Marshal. 
Phis,  the  application  for  an  injunction  or  restraining  order 
vas  denied  by  the  District  Judge. 

At  the  time  the  application  for  injunction  was  presented, 
he  appellee  herein  had  not  been  served  with  summons.  After 
he  refusal  of  the  State  Court  to  enjoin  the  United  States  Mar- 
hal,  plaintiff  amended  its  complaint  dropping  the  Marshal 
is  a  party  and  made  service  upon  Mrs.  Sisil  (Tr.  pp.  41-42) . 


It  developed  during  the  trial  of  the  case  that  the  appellant 
herein,  after  the  commencement  of  the  action  to  quiet  title 
to  the  real  estate  described  in  his  complaint,  sold  and  trans- 
ferred by  warranty  deed,  all  of  his  interest  in  and  to  the  real 
estate,  to  C.  C.  Anderson  Company,  a  corporation  of  Idaho. 
This  matter  is  referred  to  repeatedly  in  the  testimony.  (Pages 
82,  83  and  84). 

The  trial  Judge's  Finding  of  Fact  No.  XII.  page  27. 
found: 

"That  the  plaintiff  herein,  subsequent  to  the 
rendition  and  entry  of  the  judgment  in  favor  of 
Louise  B.  Musselman  Sisil  and  against  Jesse  M. 
Chase  in  Case  1539  as  aforesaid  and  subsequent  to 
the  filing  and  recording  of  an  abstract  of  said  judg- 
ment in  the  office  of  the  County  Recorder  of  Ban- 
nock County,  Idaho,  sold  the  real  estate  described 
in  plaintiff's  amended  complaint." 

No  objection  is  made  as  to  this  Finding  except  in  No.  6 
of  the  Statement  of  Points  found  on  Page  103,  it  is  stated: 

"The  trial  court  erred  in  making  Finding  of  Factj 
XII  for  the  reason  that  same  is  a  conclusion  of  law, 
contrary  to  both  the  evidence  and  the  law." 

The  appellant  offered  in  evidence  portion  of  an  abstract 
of  title,  plaintiff's  Exhibit  No.  "4",  supplemental  abstract 
of  title.  Page  39. 

This  exhibit  is  with  the  Clerk  of  the  Circuit  Court,  coun- 
sel for  appellee  docs  not  have  a  copy  of  the  same  but  is  advisee 
by  counsel  for  appellant  and  the  abstractor  who  certified  t< 


ic  same  that  the  abstract  shows  conveyance  of  the  real  estate 
'escribed  in  the  complaint  by  warranty  deed  from  E>onald  L. 
Burnett,  receiver,  as  grantor,  to  C.  C.  Anderson  Company  of 
'Caldwell,   Idaho,   an  Idaho  corporation,   as  grantee,   on  the 
'0th  day  of  February,  1950,  which  deed  was  recorded  Feb- 
iiary  21.   1950,  being  Instrument  No.  271133,  recorded  in 
08  Book  of  Deeds  at  Page  90.  The  consideration  is  shown 
n  the  deed  and  the  testimony  in  reference  thereto  and  the  find- 
ng  of  the  Court  establishes  definitely  and  we  are  sure  without 
.ny  controversy  that  on  May  2,   1950,  when  this  case  was 
Tied,  the  appellant  had  no  interest,  legal  or  equitable  in  the 
eal  estate  involved  and  no  request  or  motion  was  at  any  time 
nade  for  the  substitution  of  C.  C.  Anderson  Company  as 
Dlaintiff  or  for  permission  to  carry  on  the  suit  in  the  true 
owner's  name. 

The  record  also  shows  that  Jesse  M.  Chase,  Inc.,  trans- 
ferred all  of  its  interest  in  and  to  the  real  estate  involved  by  a 
quitclaim  deed  to  C.  C.  Anderson  Company,  which  deed  was 
dated  February  20,  1950  and  recorded  February  21,  1950, 
being  Instrument  No.  271134. 

P  It  thus  clearly  appears  that  not  only  the  receiver  who  was 
the  receiver  for  Jesse  M.  Chase,  Inc.,  transferred  all  of  his 
interest  as  receiver,  but  that  the  corporation  also  for  the  pur- 
pose of  satisfying  the  purchaser,  transferred  all  of  its  interest 
and  the  exhibit  also  shows  that  Jesse  M.  Chase  and  his  wife, 
as  individuals,  on  February  8,  1950,  by  quitclaim  deed  trans- 
ferred to  Donald  L.  Burnett,  as  receiver,  all  of  their  interest 
in  the  real  estate.  This  deed  was  recorded  February  21,  1950. 
Regardless  of  whether  the  title  at  the  time  of  the  United  States 


Marshal's  sale  of  the  real  estate  by  appellee,  vested  as  a  matter 
of  law  in  Chase  as  an  individual  or  Jesse  M.  Chase,  Inc.,  both 
Chase  and  the  corporation,  in  February  of  1950,  transferred 
all  their  interest  in  and  to  the  property. 

When  the  title  insurance  had  been  issued  to  the  C.  C. 
Anderson  Company,  the  entire  matter  was  consummated  on 
February  21,  1950,  and  all  of  the  quitclaim  deeds  and  the 
warranty  deed  to  C.  C.  Anderson  Company  were  recorded  at 
the  same  time,  being  Instrument  Nos.  271131  to  271134. 
inclusive. 

Exhibit  "14"  is  a  transcript  of  evidence  taken  in  the  State 
Court  upon  the  application  of  one  Youngren,  plaintiff  versus 
Jesse  M.  Chase,  Inc.,  for  the  appointment  of  the  receiver 
and  is  directly  referred  to  in  the  testimony  of  witness  Chase, 
pages  64-65  and  in  that  action,  the  corporation  did  not  file 
any  answer  or  pleading  whatever  in  reply  to  the  complaint 
asking  for  a  receiver  and  the  witness  Chase  appeared  volun- 
tarily at  the  hearing  and  strenuously  urged  the  appointment 
of  the  receiver.  The  proceedings  and  his  testimony,  as  shown, 
by  Exhibit  "14"  and  the  entire  record,  not  only  in  that  case' 
but  in  the  instant  case,  show  that  Jesse  M.  Chase  was  the  in- 
stigator of  the  action  filed  for  the  appointment  of  a  receiver 
and  testified  directly  that  he  was  insolvent,  that  he  had  noth- 
ing with  which  to  pay  any  obligations  and  also  testified  in  the 
instant  case  that  Jesse  M.  Chase,  Inc..  owed  and  was  obli- 
gated for  the  judgment  entered  in  favor  of  Mrs.  Sisil,  the 
appellee  in  case  1539  and  the  corporation  should  pay  the 
same.  (Page  70.) 


I  Testimony:  "Q.  the  judgment,  of  course,  is  an  ob- 

ligation of  the  corporation  just  as  much  as  any  other 
obligation  the  corporation  has?  A.  That  is  right." 

After  the  appointment  of  the  original  receiver,  Mr.  Hil- 
.ard,  Jesse  M.  Chase  made  a  report,  defendant's  Exhibit  "6", 
inder  date  of  November  17,  1949,  in  which  he  said: 

Coment:  "It  is  my  personal  opinion  that  a  receiver 
is  necessary  to  liquidate  the  affairs  of  Jesse  M.  Chase, 
Inc.,  in  order  to  make  a  fair  and  equitable  distribution 
^  to  all  classes  of  cases". 

This  report,  Exhibit  "6",  purports  to  set  fourth  the  as- 
sets of  Jesse  M.  Chase,  Inc.,  and  its  liability  and  in  the  same 

report  is  found  the  following: 

i 

"Judgment     Creditors".    Under    the    heading    of 
"Judgment  Creditors",  on  page  6  is  the  following 

•  statement:  "Louise  B.  Musselman  Sisil,  Judgment  in 

U.  S.  District  Court  on  Investment  Certificates $; 

United  States  Marshal's  Execution  Sale  set  for  No- 
vember 26,  1949 — Judgment  against  Jesse  M.  Chase, 
attachment  and  execution  against  property  owned  by 
Jesse  M.  Chase,  Inc." 

At  the  close  of  testimony  by  the  appellee  application  was 
made  (page  75)  for  permission  to  amend  the  defendant's 
answer  by  pleading  affirmatively.  The  appellant  objected  to 
the  amendment  unless  given  an  opportunity  to  defend  against 
the  same. 

"The  Court:  The  amendment  will  be  allowed  and 
you  will  be  permitted  to  offer  any  defense  you  desire." 

The  Court  rendered  a  Memorandum  Decision  on  the  2nd 
day  of  August,   1950  and  thereafter  made  Findings  of  Fact 


and  Conclusions  of  Law  and  entered  Judgment  in  favor  of  the 
appellee  as  heretofore  referred  to.  By  Finding  No.  XII.  the 
Court  found  that  the  plaintiff,  appellant  herein,  had  sold  the 
real  estate  described  in  the  amended  complaint  and  also  found 
that  the  appellee  had  established  her  defense  and  that  the  lien 
of  the  appellee,  in  what  is  referred  to  as  Case  No.  1539  in  the 
Federal  District  Court,  was  a  lien  upon  the  real  estate  stand- 
ing in  the  name  of  Jesse  M.  Chase,  Inc.,  the  corporation  stand- 
ing in  the  shoes  of  Jesse  M.  Chase,  an  individual,  who  had 
organized  the  corporation  entirely  for  his  own  benefit  and 
who,  with  the  exception  of  qualifying  shares  of  stock  issued 
to  his  employees,  owned  at  all  times  at  least  Seventeen  Hundred 
Sixteen  (1716)  shares  of  the  common  stock  of  the  corpor- 
ation with  only  Seventeen  Hundred  Fifty-nine  ( 1 759)  issued 
and  outstanding. 

It  is  thought  that  a  further  recital  of  the  facts  is  not  neces- 
sary in  view  of  the  record. 


i\ 


SUMMARY  OF  APPELLEES  POSITION 

The  legal  principles  involved  are  not  unusual  or  par- 
ticularly complicated  but  because  of  the  fact  that  other  pro- 
ceedings are  referred  to  and  were  referred  to  at  the  trial  of  the 
case  by  the  different  parties  and  the  fact  that  proceedings  in 
both  the  State  and  Federal  Court  in  other  actions  entered  into 
the  facts,  the  record  is  not  as  smooth  or  satisfactory  as  it  could 
be.  However,  the  matter  follows  the  general  pattern  in  this 
type  of  cases. 

The  appellee  contends  that,  at  the  time  of  the  trial,  the 
proceedings  show  definitely  by  the  appellant's  testimony  that 
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ne  appellant  was  not  the  real  party  in  interest;  that  he  had 
j(ivested  himself  entirely  of  any  title  and  that  the  case  could 
hot  proceed  successfully  insofar  as  the  appellant's  complaint 
cvas  concerned  without  either  a  substitution  of  party  or  an 
npplication  on  behalf  of  the  C.  C.  Anderson  Company,  the 
owner;  that  the  proceeding  be  carried  on  in  its  name,  it  of 
-:oursc,  being  obvious  that  C.  C.  Anderson  Company  insisted 
jpon  the  issuance  of  title  insurance  to  it  and  that  being  fully 
jprotected,  it  did  not  and  does  not  desire  to  be  a  party  to  this 
^litigation.  Rule  1 7A  of  Federal  Rules  of  Civil  Procedure. 
!  (Hereinafter  copied  at  length) . 

When  the  facts  disclosed  at  the  time  of  the  trial  that  C. 
C.  Anderson  Company,  for  the  sum  of  Eighty  Thousand 
Dollars  ($80,000),  had  purchased  the  real  estate,  it  im- 
mediately became  apparent  that  C.  C.  Anderson  Company 
was  an  indispensable  party  and  that  suit  could  not  proceed. 
Rule  19 A,  Federal  Rules  of  Civil  Procedure.  (Hereinafter 
copied  at  length) . 

The  receiver  of  Jesse  M.  Chase,  Inc.,  can  not  claim  any 
greater  or  other  title  than  the  corporation  itself  holds  or  could 
claim  and  one  seeking  to  quiet  title  can  assert  no  stronger 
claim  than  his  predeccessor  in  interest  and  receiver  can  not 
have  any  stronger  claim  than  the  party  for  whom  he  is  act- 
ing as  receiver. 

The  appellee  having  recovered  a  judgment  against  Jesse  M. 
Chase  and  contending  that  any  transfer  of  title  to  Jesse  M. 
Chase.  Inc.,  a  corporation  formed  and  owned  for  his  benefit 
was  fraudulent  as  to  creditors  and  fraudulent  as  to  her,  could 
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proceed  with  a  direct  sale  of  real  estate  standing  in  the  name  Oi 
the  corporation  without  taking  any  other  action. 

The  attempted  sale  and  transfer  by  Jesse  M.  Chase  to  the 
corporation,  organized  solely  by  him  for  his  own  benefit 
under  the  circumstances  and  conditions  shown  by  the  record 
was  a  direct  fraud  upon  the  appellee. 

The  attempted  sale  and  transfer  of  the  assets  of  Jesse  M. 
Chase  to  Jesse  M.  Chase,  Inc.,  when  practically  all  of  the 
assets  were  personal  property  and  where  a  business  consisting 
generally  of  the  sale  of  used  cars  and  parts  and  his  assets  were 
almost  totally  made  up  of  used  car  parts  and  equipment  with- 
out complying  with  the  Bulk  Sales  Act  of  Idaho,  was  fraud- 
ulent and  void  as  to  his  creditors. 

ARGUMENT 
I. 

THE  APPELLANT  IS  NOT  AND  NEVER  WAS. 
SUBSEQUENT  TO  THE  20TH  DAY  OF  FEBRUARY, 
1950,  THE  REAL  PARTY  IN  INTEREST  AND  THE  C. 
C.  ANDERSON  COMPANY.  THE  OWNER  AND 
HOLDER  OF  THE  TITLE  TO  THE  REAL  ESTATE 
DESCRIBED  IN  PLAINTIFF'S  AMENDED  COM- 
PLAINT, WAS  AT  ALL  TIMES  ON  AND  AFTER  THE 
20TH  DAY  OF  FEBRUARY,  1950.  AN  INDISPENS- 
ABLE PARTY. 

Rule  17  of  the  Rules  of  Civil  Procedure.  Sub-division  A. 
is  as  follows: 

"(a)  Real  Party  in  Interest.  Every  action  shall  be 
prosecuted  in  the  name  of  the  real  party  in  interest: 


but  an  executor,  administrator,  guardian,  trustee  of  an 
express  trust,  a  party  with  whom  or  in  whose  name 
a  contract  has  been  made  for  the  benefit  of  another,  or 
a  party  authorized  by  statute  of  the  United  States  so 
provides,  an  action  for  the  use  or  benefit  of  another 
shall  be  brought  in  the  name  of  the  United  States." 

Section  5-301,  Idaho  Code,  provides: 

I 

"  "Every   action   must   be   prosecuted   in   the   name 

of  the  real  party  in  interest,  except  as  otherwise  pro- 
vided by  this  code." 

There  is  no  difference  or  distinction  between  the  Idaho 
Statute  and  the  Rules  of  Civil  Procedure  so  far  as  the  require- 
ments that  an  action  be  prosecuted  by  a  real  party  in  interest 
The  Supreme  Court  of  Idaho  in  the  case  of  Carrington 
vs.  Crandall,  63  Idaho  651,  124  Pac.  2d  914,  has  passed 
upon  the  question  raised  by  appellee  in  an  action  where  the 
facts  are  so  similar  that  the  decision  certainly  is  entitled  to 
great  weight.  The  Supreme  Court  in  this  action  decided  that 
where  a  plaintiff  commenced  an  action  to  quiet  title  to  real 
estate  and  thereafter  by  warranty  deed  transferred  the  title  to 
a  third  party  prior  to  the  trial  of  the  case,  that  in  the  absence 
of  a  request  of  the  true  owner,  either  to  be  substituted  or  to  per- 
mit the  original  plaintiff  to  proceed  with  the  action,  could  not 
be  maintained  and  that  a  plaintiff  that  transferred  its  interest 
in  the  real  estate  by  absolute  deed  during  the  pendency  of  the 
action  was  not  the  "real  party  in  interest". 

In  the  case  of  New  Rawson  Corporation  versus  the  United 
States.  55  Federal  Supplement  291,  it  was  held  directly  that 
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where  a  receiver  had  sold  real  estate  to  a  third  party,  that  the  \ 
third  party  or  grantee  is  the  real  party  in  interest  and  that  suit 
should  be  filed  in  the  grantee's  name  and  not  that  of  the 
original  owner  or  receiver. 

It  was  held  in  Stern  Agency,  Inc.,  et  al  vs.  Mutual  Benefit 
Health  and  Accident  Insurance  Company,  43  Federal  Supple- 
ment 167,  that  one  who  has  assigned  a  claim  or  his  interest 
and  has  no  interest  or  ownership  is  not  the  real  party  in  in- 
terest and  cannot  maintain  a  suit.  The  reasoning  in  this  case 
and  the  authorities  cited  are  applicable  to  the  question  here 
raised. 

Sub-division  A  of  Rule  19  of  the  Rules  of  Civil  Pro- 
cedure, provides: 

"(a)  Necessary  Joinder.  Subject  to  the  provisions 
of  Rule  23  and  of  subdivision  (b)  of  this  rule,  per- 
sons having  a  joint  interest  shall  be  made  parties  and 
be  joined  on  the  same  side  as  plaintiffs  or  defendants. 
When  a  person  who  should  join  as  a  plaintiff  refuses 
to  do  so,  he  may  be  made  a  defendant  or,  in  proper 
cases,  an  involuntray  plaintiff." 

The  C.  C.  Anderson  Company,  being  the  owner  under  a 
warranty  deed  and  the  record  showing  the  payment  of  the  sum 
of  Eighty  Thousand  Dollars  ($80,000)  for  the  property, 
was  certainly  an  indispensable  party  in  an  action  to  quiet  title 
and  any  decision  by  the  Court  as  to  the  title  would  directly 
and  adversely  affect  their  title. 

"No  Court  can  adjudicate  directly  upon  a  person's 
right,  without  the  party  being  actually  or  construc- 
tively   before    the   Court."    Mallow    vs.   Hinde,    12 
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Wheat  193,  6  L.  Ed.  599;  Shields  vs.  Harrow,   17 
Howard,  130,  15  L.  Ed.,  158. 

It  is  appellee's  belief  that  the  reported  case  of  State  of 
/ashington  vs.  United  States,  87  Federal  2d,  421  in  the 
linth  Circuit  is  determinative  of  this  question.  As  the  State 
f  Washington,  the  owner  of  the  real  estate  in  that  action  was 
n  indispensable  party  in  an  action  brought  by  the  United 
^.tates  Government  where  the  State  of  Washington  was  not 
aade  a  party,  then  it  must  follow  that  the  C.  C.  Anderson 
Company  is  and  was  an  indispensable  party  in  the  present 
action. 

Even  if  the  trial  Court  had  been  convinced  that  the  appel- 
lee's judgment  was  not  a  lien  upon  the  real  estate,  what  form 
or  nature  of  decree  could  he  have  entered  without  the  C.  C. 
Anderson  Company  being  a  party?  Certainly  the  receiver, 
after  having  made  this  advantageous  sale  which  he  explained 
at  length  on  the  witness  stand  and  having  accepted  the  money, 
had  no  further  interest  in  the  matter  and  it  is  amply  disclos- 
ed by  the  record  and  by  Exhibit  "4"  that  the  purchaser  C.  C. 
Anderson  Company  was  not  willing  to  rely  upon  a  redemp- 
tion but  that  in  addition  to  the  assignment  of  the  right  of  re- 
demption required  that  Jesse  M.  Chase  and  his  wife  give  a 
quitclaim  deed  to  the  receiver  and  also  that  Jesse  M.  Chase, 
Inc.,  give  a  quitclaim  deed  to  the  purchaser.  The  appellant  in 
his  statement  of  facts  on  page  7  of  his  brief  makes  this  state- 
ment: "He  went  through  the  motions  of  a  redemption." 
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IL 

THE  RECEIVER  STANDS  IN  THE  SHOES  01- 
JESSE  M.  CHASE,  INC.,  AND  CERTAINLY  CANNOT 
CLAIM  ANY  BETTER  TITLE  THAN  THE  CORPOR- 
ATION. 

The  rule  is  elemental  that  the  receiver  cannot  have  any 
stronger  claim  than  the  debtor  whom  the  receiver  represents 
and  that  he  cannot  assert  any  stronger  claim  than  his  predeces- 
sor in  interest.  Moore,  et  al.  vs.  Boise  Land  and  Orchard 
Company,  Ltd.,  31  Idaho  390,  173  Pac.  117. 

in. 

A  JUDGEMENT  CREDITOR  CLAIMING  THAT  A 
TRANSFER  OF  PROPERTY  TO  A  THIRD  PERSON  IS 
FRAUDULENT  AS  TO  CREDITORS  COULD  PRO- 
CEED WITH  A  DIRECT  SALE  OF  THE  REAL 
ESTATE. 

The  appellee  was  entirely  within  her  rights  and  pro- 
ceeded exactly  in  accord  with  a  recognized  rule  of  law  and 
decisions  in  levying  directly  upon  the  real  estate  transfer  by 
Jesse  M.  Chase,  an  individual,  to  Jesse  M.  Chase,  Inc. 

The  general  rules  as  laid  down  in  12  Ruling  Case  Law, 
Section  126,  pages  615-616  and  Section  127,  pages  619-620. 
is  supported  by  the  great  weight  of  authority  and  really  re- 
quires no  further  citation.  However,  this  procedure  was  rec- 
ognized in  The  Mode.  Ltd.  vs.  Myers,  30  Idaho  159,  164 
Pac.  91.  The  case  of  Shapiro  vs.  Wilgus.  decided  by  the 
United  States  Supreme  Court.  287  U.  S.  348,  53  S.  Ct.  142, 
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"  L.  Ed.  355  wherein  the  Circuit  Court  of  Appeals  was  re- 
sed  was  reported  and  digested  with  an  exhaustive  note  in 
ALR  198. 

This  case  is  nearly  in  point  on  the  facts,  the  only  differ- 
ice  between  the  instant  case  and  the  Shapiro  case  is  that  judg- 
ment had  been  secured  against  the  individual  before  he  formed 
is  corporation.  In  the  instant  case  the  forming  of  the  corpora- 
ion  and  the  transfer  of  the  debtor's  assets  clearly  was  an  at- 
,empt  to  place  all  of  the  assets  beyond  the  power  of  his  credit- 
)rs  to  levy  on  them.  He  had  nothing  left  and  in  addition  was 
he  prime  mover  in  the  appointment  of  the  receiver;  his  ac- 
ions  were  so  nearly  those  of  the  debtor  in  the  Shapiro  case  as 
;o  be  unusual.  In  the  instant  case,  the  Jesse  M.  Chase,  Inc.,  did 
aot  even  take  the  trouble  to  answer  or  to  file  any  pleading 
whatever  and  Jesse  M.  Chase,  the  President  of  the  corpora- 
tion, appeared  at  the  hearing  without  any  answer  having  been 
filed,  either  protesting  the  appointment  of  a  receiver  or  agree- 
ing to  it,  and  he  testified  at  length  in  opposition  to  the  appel- 
lee's objection  to  the  appointment  of  a  receiver.  As  pointed 
out  in  the  Shapiro  case,  this  amounted  to  an  absolute  fraud  in 
itself. 

Supporting  the  right  of  the  appellee  to  proceed  as  she  did 
the  following  cases  are  cited: 

Allen  V.  McGee  et  al  (Cal.)    129  P.  2d  143. 

Smith  vs.  Reid,  (N.  Y.)  31  N.  E.  1082. 

(Vernon's   Ann.    Civ.    St.    art.    3996. — Colburn 
vs.  Ward,  40  S.  W.  (2d)  878. 


"  1< 

"Every  instrument,  other  than  a  will,  affecting  an  es- 
tate in  real  property,  including  every  charge  upon 
real  property,  or  upon  its  rents  or  profits,  made  with 
intent  to  defraud  prior  or  subsequent  purchasers  there- 
of, or  encumbrancers  thereon,  is  void  as  against  every 
purchaser  or  encumbrancer  for  value,  of  the  same  pro- 
perty, or  the  rents  or  profits  thereof."  55-901  Idaho 
Code.  1 

"Every  transfer  of  property,  or  charge  thereon  made, 
every  obligation  incurred,  and  every  judicial  proceed- 
ing taken,  with  intent  to  delay  or  defraud  any  creditor 
or  other  person  of  his  demands,  is  void  against  all 
creditors  of  the  debtor  and  their  successors  in  interest, 
and  against  any  person  upon  whom  the  estate  of  the 
debtor  devolves  in  trust  for  the  benefit  of  others  than 
the  debtors/'  55-906  Idaho  Code. 

Old  Honesty  Oil  Co.  vs.  Shuler,  11  F.  (2d)  176, 
reversed  (C.  C.  A.)  Shuler  vs.  Old  Honesty 
Oil  Co.,  18F.  (2d)  894,  certiorari  denied— Old 
Honesty  Oil  Co.  vs.  Shuler,  48  S.  Ct.  115,  275 
U.  S.  553,  72  L.  Ed.  422. 

(Civ.  Code,  pp.   3442).  Allee  vs.  Shay,  268  P. 
962,  92  Cal.  App.  749. 

Bank  of  Wrightsville  vs.  Powell,  135  S.  E.  922, 
163  Ga.  291. 

Varn  Inv.  Co.  v.  Bankers'  Trust  Co.,  141  S.  E. 
900,  165  Ga.  694. 

Lambert  v.  Reisman  Co.,  223  N.  W.  541,  207 
Iowa,  711. 

Runyon  v.  Bevins,  291  S.  W.  1033.  218  Ky.  589. 

Carruth  v.  Jones,  139  So.  655. 
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Hcaly-Owen-HartzcU  v.  Montevideo  Farmers'  ^ 
Merchants'  Elevator  Co.  212  N.  W.  455,  170 
Minn.  290. 

Swift  ^  Co.  V.  1st  Nat.  Bank,  168  A.  827,  114, 
N.  J.  Eq.  417. 

Gillette  v.  Davis,  296  S.  W.  658. 


'     IV. 

the  attempted  sale  and  transfer  by 
^2sse  m.  chase  to  a  corporation  organized 
idlely  by  him  for  his  own  benefit  under 
'^he  circumstances  shown  by  the  record, 
Vas  a  direct  fraud  upon  the  appellee. 

Appellee  calls  attention  to  the  fact  that  it  is  argued  in  the 
^ppellant's  brief  that  it  was  her  duty  to  have  joined  Jesse  M. 
rZhase,  Inc.,  as  a  party  defendant  when  she  filed  her  suit  in 
Zzse  No.  1539  in  the  Federal  District  Court.  It  must  be  borne 
n  mind  that  the  appellee  at  the  time  she  filed  her  original 
;uit,  had  no  notice  or  knowledge  of  the  machinations  of  Jesse 
VI.  Chase  in  transferring  his  property.  Those  facts  came  out 
in  the  trial  and  she  did  not  recover  her  judgment  until  in 
October,  1949,  and  the  record  shows  that  she  immediately 
caused  a  levy  to  be  made  upon  the  real  estate.  All  of  these 
facts  and  circumstances  were  before  the  trial  Judge  who  was 
familiar  with  the  entire  proceedings. 

The  authorities  are  overwhelmingly  in  support  of  the 
proposition  that  an  individual  by  the  transfer  of  all  of  his 
assets  to  his  own  corporation  can  not  place  those  assets  beyond 
the  levy  of  his  creditors  and  that  equity  will  not  permit  such  a 


proceeding.  This  is  true  even  where  the  new  corporation  docs 
not  specifically  assume  the  debts  but  in  the  instant  case  the 
corporation  expressly  assumed  by  a  Minute  Entry,  a  pay- 
ment of  the  Investor's  Certificates  and  we  do  not  believe  any 
case  can  be  found  where  the  indebtedness  was  expressly  as- 
sumed that  the  corporation  where  it  has  all  of  the  property, 
can  through  a  receiver  and  through  an  action  to  quiet  title, 
evade  the  judgment  of  the  creditors  simply  on  the  ground 
that  while  the  judgment  creditor  was  entitled  to  judgment 
directly  against  the  corporation  that  because  the  judgment  was 
not  so  entered  that  the  lien  of  the  judgment  creditor  is 
avoided. 

In  the  case  of  Noll  vs.  Chattanooga  Co.  Ltd.  et  al 
(Tenn.)  38  S.  W.  287,  there  was  a  consolidation  of  two  cor- 
porations. The  original  corporation  transferred  its  assets  to 
the  new,  and  the  new  corporation  assumed  all  of  the  indebet- 
edness.  At  the  time  of  the  transfer  there  was  an  action  pending  I 
against  the  original  corporation.  The  case  proceeded  to  judg- 
ment and  the  question  before  the  Court  was  whether  or  not 
the  judgment  was  in  fact  a  judgment  against  the  succeeding 
corporation. 

Certainly  there  can  be  no  difference  whatever  in  the  law 
principle  involved  in  that  case  and  the  instant  one.  It  could 
make  no  difference  whether  suit  was  pending  on  Mrs.  Sisil's 
investment  certificates  when  the  transfer  was  made.  The  in- 
vestment certificates  were  subject  to  suit  and  as  the  authorities 
cited  will  show  notice  to  Chase  or  a  suit  against  Chase,  the  I' 
President,  was  notice  to  the  corporation. 

We  quote  at  some  length  from  the  Noll  case  for  the  rea- 
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n  that  it  so  directly  answers  appellant's  contention. 

"*  *  Respondent  new  company,  further  answering, 
repeats  that  it  did  not  assume  to  pay  any  judgment 
that  might  be  rendered  against  the  said  old  company 
to  which  it  was  not  a  party,  and  does  not  now  do  so, 
and  is  not  and  will  not  be  bound  by  any  such  judg- 
ment. 

"*  *  Respondent,  further  answering,  avers  that,  the  said 
Noll  being  familiar  with  the  fact  of  said  assumption 
on  its  part,  if  he  desired  to  hold  it  liable  and  accept 
said  assumption,  as  he  did  and  does,  he  should  have 
made  it  a  party  to  said  original  suit,  so  as  to  bind  it 
by  any  judgment  that  might  be  rendered  therein; 
but  he  failed  to  do  so,  and  respondent  insists  in  con- 
sequence thereof,  and  of  the  fraud  and  deception 
hereinbefore  set  out,  and  averred  to  have  been  practic- 
ed by  him,  it  is  not  bound  by  said  alleged  judgment, 
and  cannot  be  held  liable  to  him  on  said  assumption, 
except  upon  a  direct  suit  upon  said  contract  against 

"a.      jfc    9(e     :|c     ^ 

"Considering  these  facts  in  connection  with  the  plead- 
ings, it  will  thus  be  seen  that,  so  far  as  concerns  the 
question  of  the  assumption  of  the  debt  by  the  new 
company,  the  only  point  of  difference  between  the 
complainant  and  the  defendant  new  company  is 
whether  the  judgment  can,  in  this  state  of  the  case,  be 
used  in  evidence  against  the  new  company,  to  ascer- 
tain the  amount  assumed;  or,  to  state  it  differently, 
whether  the  new  company  is  liable  to  suit  upon  the 
judgment,  or  whether,  in  order  to  hold  it  liable  upon 
the  assumption,  a  suit  must  be  brought  upon  the 
original  cause  of  action.  It  would  be  very  singular, 
and  the  result  of  a  highly  technical  ruling,  if  under 
the  circumstances,  and  considering  the  relations  of 
the  parties  to  the  subject-matter,  it  should  be  held 
necessary  for  the  parties  to  go  over  all  this  long  and 
tedious  litigation  again.  The  defendant  new  company 
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took  over  all  of  the  assets  of  the  old  company,  and 
agreed  to  pay  all  of  its  debts.  *  *  *  * 

"*  *  Before  the  new  arrangement  was  made,  the  old 
company  owned  the  property,  and  was  liable  for  the 
debt,  whatever  its  true  amount  might  be.  After  the 
new  arrangement,  the  new  company  owned  the  pro- 
perty, and  became,  by  agreement,  liable  for  the  debt, 
whatever  it  might  be.  Meanwhile,  the  litigation  al- 
ready in  existence  when  the  new  arrangement  was 
undertaken  proceeded  for  the  ascertainment  of  the 
amount  due.  We  think,  under  these  circumstances,  the 
old  company  should  be  treated  as  the  agent  or  repre- 
sentative of  the  new  company,  for  the  conduct  of  the 
litigation  and  the  ascertainment  of  the  amount  due; 
hence  the  parties  would  be  in  privity,  and  the  judg- 
ment against  the  old  company  would  be  binding  upon 
the  new.  Herm.  Estopp.  pp  137,  152.  Again,  stated 
differently,  after  the  new  arrangement  was  effected. 
the  new  company  having  all  the  assets  of  the  old 
company,  and  having  assumed  all  its  debts,  the  old 
company  was  but  a  nominal  party  to  the  litigation. 
The  real  party  in  interest  was  the  new  company.  21 
Am.  ^  Eng.  Enc.  Law,  p.  141,  and  note  3." 

On  the  question  of  whether  or  not  the  notice  to  Chase 
who  was  president  of  the  corporation  and  the  managing  of- 
ficer, being  notice  to  and  binding  on  the  corporation,  and 
that  the  suit  against  Chase  was  a  suit  against  the  corporation, 
see  Cowthra  vs.  Stuart,  109  N.  Y.  S.  11. 

We  also  call  attention  to  the  language  of  the  Court  in 
James  vs.  Stokes,  (Ky.)  261  S.  W.  868. 

In  discussing  the  identical  position  of  the  plaintiff  here, 
the  Court  said: 

"We  have  seen  in  this  case  that  the  evidence,   in  the 
light  of  the  surrounding   facts,   proves  a   fraudulent 
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intent  on  the  part  of  Stokes,  the  grantor,  and  on  the 
assumption  that  there  was  a  valuable  consideration 
for  the  deed,  then  the  question  to  be  determined  is 
whether  the  grantee,  defendant  Melvyn  Realty  Com- 
'  pany,  had  knowledge  of  his  fraudulent  intent,  which 

counsel  for  defense  gravely  insists  was  untrue.  Their 
contention  in  that  respect  is  to  our  minds  so  fallacious 
and  unfounded  as  to  embarass  us  in  an  attempt  to  re- 

^  fute  it.  We  are  asked  by  counsel  to  hold  that  Stokes, 

as  the  sole  and  only  stockholder  in  the  corporation 
and  the  only  one  entitled  to  hold  any  office  in  it,  did 
not  know  his  intent  and  purpose  as  an  individual  deal- 

'  ing  with  himself  as  sole  stockholder,  which,  if  true, 

presents  a  puzzle  more  intricate  and  confusing  than  the 
proverbial  Chinese  one.  It  is  so  much  so  that  we  have 
determined   to   solve  the   question   by   holding   that 

^  what  Stokes  individually  knew  he  also  knew  as  the 

^  sole  owner  of  the  corporation  defendant." 

-  As  showing  the  position  of  the  Idaho  Court  in  matters  of 
Tiis  kind,  we  call  attention  to  the  case  of  Seymour  vs.  Boise 
L.  R.  Co.,  Ltd.,  24  Idaho  7,  132  P.  427.  The  syllabus  in 
hat  case  is  as  follows: 

"Where  a  new  corporation  is  formed  by  stockholders 
and  directors  of  an  existing  corporation,  and  the  di- 
rectors of  the  new  corporation  are  the  same  persons 
who  were  a  majority  of  the  directors  of  the  old  cor- 
poration, and  98  per  cent  of  the  issued  stock  of  the 
new  corporation  is  held  by  the  same  persons  who  were 
stockholders  in  the  old  corporation,  and  the  new 
corporation  purchases  all  the  franchises  and  property 
of  the  old  corporation  and  pays  therefor  in  shares  of 
the  capital  stock  of  the  new  corporation  and  in  cash 
to  the  amount  of  87^/  per  cent  of  the  par  value  of 
$150,000  worth  of  first  mortgage  bonds  of  the  new 
corporation,  HELD,  that  the  transaction  amounts 
in  fact  and  law  to  a  reorganization  of  the  old  corpora- 
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tion,  and  that  the  new  corporation  is  liable  for  a  judg- 
ment against  the  old  corporation  which  was  rendered 
for  damages  on  account  of  personal  injuries  inflicted 
by  the  old  corporation." 

The  same  rule  was  observed  in  Moore  vs.  Boise  Land  and 
Orchard  Company.  Ltd..  31  Idaho  390,  173  P.  117  where 
the  court  recognized  where  two  corporations  consolidated,  that 
in  the  absence  of  any  assumption  of  indebtedness  by  the  new 
corporation  or  allegation  of  fraud  or  that  the  one  was  a  con- 
tinuation of  the  other,  that  there  would  not  be  any  liabilit 
upon  the  newly  formed  corporation. 

The  case  of  Tom  O.  Mason  Co.  vs.  Pouse.  et  al..  227  N 
W.  392,  is  squarely  in  point  on  the  facts.  The  statute  in  Wis 
consin.  that  is  their  statute  of  frauds,  is  very  similar  to  the 
statute  of  frauds  in  Idaho.  It  contains  a  provision  that  th 
injured  party  could  bring  an  action  to  set  aside  the  frau 
conveyance,  but  this  merely  stated  a  rule  of  equity  and  th 
case  is  directly  in  point. 

The   following   authorities  support   the  appellee's   posi 
tion: 

Shapiro  vs.  Wilgus.  supra. 

Gillette,  et  al..  vs.  Davis.   (Tex.)   296  S.  W.  658. 

Roberts  vs.  W.  H.  Hughes  Co.   (Vt.)   83  Atlantic 
807. 

12  Ruling  Case  Law,  Section  12,  Page  480. 

Limitation  of  the  Corporate  Entity  by  Anderson 
Sec.  72.  84,  132,  134  and  139. 
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Stanford  Hotel  Co.  vs.  M.  Schwind  Co.,  180  Cal. 
348.  180  Pac.  780. 

Blanc  vs.  Paymaster  Mining  Company,   95  Cal. 
524  30  Pac.  765. 

V. 

PRACTICALLY  ALL  OF  THE  ASSETS  OF  JESSE 
M.  CHASE.  BEING  PERSONAL  PROPERTY.  ANY 
SALE  AND  TRANSFER  OF  THE  SAME  WAS  SUB- 
JECT TO  THE  BULK  SALES  ACT  OF  IDAHO. 

The  appellant  argues  that  the  sale  of  the  Jesse  M.  Chase 
enterprises  to  Jesse  M.  Chase,  Inc.,  was  a  valid,  bona  fide 
sale.  If  the  appellant  had  established  this  to  the  satisfaction 
of  the  trial  Court  or  should  establish  it  to  the  satisfaction  of 
this  Court,  then  he  would  bring  himself  squarely  within  the 
provisions  of  the  Idaho  Code  with  reference  to  the  Bulk  Sales 
Act,  Sections  64-701,  64-702  and  64-705. 

"64-701.  Vendor  to  make  statement  of  indebtedness. 
It  shall  be  the  duty  of  every  person  who  shall  bargain 
for  or  purchase  any  portion  of  the  stock  of  goods, 
wares  or  merchandise  in  bulk,  or  fixtures  otherwise 
than  in  the  ordinary  course  of  trade  and  in  the  regular 
and  usual  prosecution  of  the  seller's  business  or  an 
entire  stock  of  merchandise  in  bulk  for  cash  or  on 
credit  or  any  portion  of  the  property,  furniture,  fix- 
tures, or  equipment  or  supplies  of  a  hotel,  restau- 
rant, barber  shop  or  any  place  of  business  wherein 
the  furniture,  fixtures,  or  equipment  are  used  in  carry- 
ing on  said  business,  otherwise  than  in  the  regular 
course  of  trade  before  paying  to  the  vendor  or  his 
agent  or  representative  or  delivering  to  the  vendor  or 
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his  agent  or  representative  any  part  of  the  purchase 
price  thereof,  or  any  promissory  note  or  other  evidenc* 
of  same,  to  demand  and  receive  from  such  vendor  oi| 
his  agent,  or  if  the  vendor  or  agent  be  a  corporation,! 
then  from  the  president,  vice  president,  secretary,  or] 
managing  agent  of  such  corporation,  a  sworn  state- 
ment   in    writing    substantially    as   hereinafter    pro-l 
vided  of  the  names  and  addresses  of  all  the  creditors! 
of  said  vendor  to  whom  said  vendor  may  be  indebct- 
ed,  together  with  the  amount  of  the  indebtedness  duel 
or  owing  or  to  become  due  or  owing,  by  said  vendor, 
to  each  of  said  creditors,  and  it  shall  be  the  duty  of  said 
vendor  or  his  agent  to  furnish  such  statement  which 
shall  be  verified  by  oath  to  substantially  the  following 
effect:  *  *  *  ♦ 

'64-702.  Liability  of  vendee.  Whenever  any  person 
shall  bargain  for  the  purchase  in  bulk  of  any  portion 
of  a  stock  of  merchandise  or  fixtures  otherwise  than 
in  the  ordinary  course  of  trade  and  in  the  regular  and 
usual  prosecution  of  the  seller's  business  or  an  entire 
stock  of  merchandise  in  bulk  or  the  property,  furni- 
ture, fixtures,  equipment  or  supplies  of  a  hotel  or 
restaurant,  barber  shop  or  other  place  of  business 
wherein  the  furniture,  fixtures,  and  equipment  are 
used  in  carrying  on  said  business,  otherwise  than  in 
the  regular  course  of  trade,  for  cash  or  on  credit,  and 
shall  pay  any  part  of  the  price,  or  execute  and  deliver 
to  the  vendor  thereof,  or  his  agent,  or  to  any  person 
for  his  use,  any  promissory  note  or  other  evidence  of 
indebtedness,  or  give  credit,  whether  or  not  evidenced 
by  promissory  note  or  other  evidence  of  indebted- 
ness, for  said  purchase-price  or  any  part  thereof, 
without  at  least  five  days  previously  thereto  having 
demanded  of  and  received  from  said  vendor  or  from 
his  agent  the  statement  provided  for  in  section  64-701 
and  verified  as  therein  provided,  and  without  notify- 
ing also  at  least  five  days  previously  thereto,  person- 
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,1.  ally  or  by  registered  mail,  every  creditor  as  shown 

'[(  upon  said  verified  statement  of  said  proposed  sale  or 

I  transfer,  v^ith  the  price  thereof,  the  person  to  whom 

[(  said  sale  or  transfer  is  made,  and  the  time  and  condi- 

tions of  payment,  and  without  paying  or  seeing  to 
!  it  that  the  purchase-money  of  the  said  property  is 

applied  to  the  payment  of  the  bona  fide  claims  of  the 
creditors  of  the  vendor  as  shown  upon  said  verified 
statement,  share  and  share  alike,  unless  otherwise  pro- 
l  vided  for  by  the  statutes  designating  priority  of  pay- 

:  ments,  such  sale  or  transfer  shall  be  fraudulent  and 

I  void,  and  said  vendee  shall  be  personally  liable  to 

any  creditor  or  to  all  creditors  of  said  vendor  for  their 
I  proportionate   share    of   the    purchase-price   of  said 

business,  whether  the  same  has  been  paid  by  vendee  to 
vendor  or  not. 

/  "64-705.  Application  of  law.  Sellers,  or  vendors  and 

I  purchasers  under  this  chapter,  shall  include  corpora- 

tions, associations,  copartnerships  and  individuals, 
but  nothing  contained  in  this  chapter  shall  apply  to 
sales  or  transfers  by  executors,  administrators,  re- 
ceivers, or  assignees,  under  a  voluntary  assignment  for 
the  benefit  of  creditors,  trustees  in  bankruptcy  or  any 
public  officer  under  judicial  process." 

The  consolidated  statement  of  Chase's  financial  condition 
at  the  time  he  made  his  transfer,  which  was  introduced  in 
evidence,  showing  assets  of  a  million  dollars,  shows  conclu- 
sively that  only  approximately  Eighty  Thousand  Dollars 
($80,000)  of  this  was  for  lands  and  buildings;  that  the  stock 
of  used  automobiles,  trailers,  parts,  accessories  and  tires 
amounted  to  approximately  Seven  Hundred  Thousand  Dol- 
lars ($700,000)  and  were  all  of  the  substantial  assets  that  he 
held. 
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The  appellant  seeks  to  avoid  the  affect  of  the  Bulk  Sale: 
Act  by  arguing  that  it  does  not  apply  to  real  estate.  However 
the  mere  fact  that  an  individual  engaged  in  the  buying  and 
selling  of  used  automobiles,  replacement  parts  and  accessories 
owned  some  real  estate  did  not  exempt  him  from  compliance 
with  the  Bulk  Sales  Act. 

**A  transfer  of  the  entire  assets,  consisting  of  personal 
property,  of  a  commercial  partnership  engaged  in  the 
business  of  buying  and  selling  automobiles,  replace- 
ment parts,  and  accessories,  to  a  new  corporation 
formed  by  individual  members  of  the  former  partner- 
ship, is  within  a  provision  of  a  Bulk  Sales  Law  de 
daring  that  sales  in  bulk  and  otherwise  that  in  the 
ordinary  course  of  trade  and  in  the  regular  and  usual 
prosecution  of  the  business  of  the  transferrer,  of  any 
portion  or  the  whole  of  a  stock  of  merchandise  shall 
be  void  as  against  creditors  of  the  transferrer,  unless 
made  in  conformity  with  the  provisions  of  the  act." 
Brinson  vs.  Monroe  Auto.  ^  Supply  Co.,  et  al.  (La.) 
158  So.  558. 

In  the  case  of  West  Shore  Furniture  Co.  vs.  Murphy,  141 
N.  Y.  S.  835,  it  was  held  that  where  the  insolvent  continuing 
partner  of  a  mercantile  firm  transferred  his  whole  stock  in 
trade  to  a  newly  created  corporation  in  consideration  for  the 
whole  capital  stock  that  the  transaction  was  governed  by  the 
Bulk  Sales  Law  of  New  York  and  was  clearly  fraudulent  as 
to  creditors. 

In  Kline  vs.  Sims  (Miss.)  1  14  So.  871,  where  it  was  al- 
leged that  the  owner  of  an  insolvent  mercantile  business  form- 
ed a  corporation  to  take  over  the  business  without  complying 
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,  ith  the  Mississippi  Bulk  Sales  Law,  that  the  sale  was  void 
nd  fraudulent  to  the  creditor  of  the  original  business  to 
vhom  notice  of  the  sale  was  not  given  in  accordance  with  the 
r^ulk  Sales  Act.  See  also,  First  National  Bank  vs.  Davis,  147 
r;o.  93  and  Smith-Calhoun  Rubber  Co.  vs.  McGhee  Rubber 
:o.,  235S.  W.  321. 

It  was  held  in  Sakelos  vs.  Hutchinson  Bros.  99  Atl.  357, 
W  under  the  Bulk  Sales  Act,  a  transfer,  by  a  partnership 
operating  a  restaurant,  of  its  assets  to  a  corporation  formed  by 
3ts  members  is  void  as  to  a  creditor,  there  having  been  no  com- 
'pliance  with  the  requirements  of  the  Bulk  Sales  Act. 

:       In  the  case  of  First  National  Bank  vs.  Raleigh  Savings 

^Bank  and  Trust,  4th  Circuit,  37  Fed.  (2d)  301,  that  a  trans- 

.fer  of  a  large  part  of  the  merchandise  to  a  seperate  corporation 

organized  for  that  purpose,  which  assumed  none  of  the  debts, 

and  merely  issued  its  capital  stock  in  payment,  constituted  a 

^sale  which  was  void  as  to  creditors  because  of  non-compliance 

with  the  North  Carolina  Bulk  Sales  Law. 

The  cases  holding  that  where  an  individual  transfers  his 
assets  to  a  corporation  in  return  for  its  stock  is  not  within 
the  Bulk  Sales  Act,  are  reasoned  and  based  solely  upon  the 
proposition  that  there  has  been  a  bona  fide  sale  and  that  it 
is  merely  a  shifting  of  the  assets  and  that  it  is  no  more  than  the 
individual  doing  business  under  a  fictitious  or  assumed  name 
but  there  is  no  law  to  the  effect  that  either  an  individual  or 
a  corporation  making  a  bona  fide  sale  of  all  of  his  or  its  assets 
to  another  for  an  independent  and  valuable  consideration  is 
not  required  to  comply  with  the  Bulk  Sales  Act.  Goodman  vs. 
Clarkson.    147   S.   E.    183,   Stockyards  Pet.   Co.   vs.   Bedell 
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(Kans.)  278  Pac.  739;  B.  F.  Goodrich  Rubber  Co.  vs.  Brel 
land,  154  So.  303;  Mott  vs.  Reeves,  211  N.  Y.  S.  375,  af 
firmen  215  N.  Y.  S.  889,  affirmed  159  N.  E.  654;  Raleigh 
Tire  and  Rubber  Company  vs.  Morris,    (N.  C.)    106  S.  E 
562. 

We  believe  the  only  cases  that  can  be  found  holding  that 
in  a  transaction  where  all  of  an  individual's  assets,  when  trans- 
ferred to  a  corporation  in  exchange  for  corporate  stock  is  not 
a  fraud  upon  creditors,  are  those  cases  that  reason  that  the  in- 
dividual still  has  in  his  possession  the  corporate  stock  and  that 
it  is  sufficient  to  satisfy  his  obligation  upon  attachment.  These  i 
cases  are  not  in  point  here  and  are  against  the  weight  of  author- 
ity. The  appellee  proceeded  diligently  in  Case  No.  1539  and 
there  is  no  showing  and  can  be  no  showing  made  that  when 
she  filed  her  suit  in  the  District  Court  and  when  she  recovered 
her  judgment  in  Case  No.  1539,  that  a  levy  upon  the  corpor- 
ate stock  owned  by  Jesse  M.  Chase  would  have  been  of  any 
benefit,  in  fact  it  would  have  been  absolutely  futile.  He  was 
insolvent  then  according  to  his  own  testimony  and  the  cor| 
poration  was  insolvent  at  that  time  and  he  advised  her  even 
before  she  filed  her  suit   (Exhibit  "13")   that  if  she  filed  it, 
the  corporation  would  go  into  a  receivership. 

VI. 

ANALYSIS    OF    THE    ARGUMENT     IN    APPEL- 
LANT'S BRIEF. 

The  appellant  among  other  things  argues,  as  he  states  it 
on  page  21  of  his  brief,  redemption  by  successor  in  interest 
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ikes  redeemed  property  from  the  lien  and  in  support  thereof, 
'ed  Evans  vs.  City  of  American  Falls  52  Idaho  7,  11  Pac. 
_d)  363.  The  case  cited  shows  v^ithout  any  further  explana- 
on  that  it  is  not  a  point  and  further  that  it  is  directly  in  the 
ppellee's  favor.  The  California  Code  referred  to  the  case  of 
impson  vs.  Castle,  52  Cal.  644,  v^herein  the  Court  in  con- 
uing  the  statute  identical  with  Idaho's,  held  in  part. 

"In  case  of  a  redemption  by  the  judgment  debtor 

or  the  mortgagor,  the  affect  of  the  sale  is  extinguished, 

and  the  statute  declares  he  is  restored  to  his  estate  in 

^  the  land,  which  then,  for  the  first  time,  become  sub- 

-  ject   to   the   lien   of   the   unsatisfied   portion   of  the 

judgment." 

The  redemption,  if  any  redemption  was  made,  and  the 
i  appellant  in  one  breath  claims  there  was  not  a  redemption  and 
'in  the  next  claims  there  was,  was  only  a  redemption  by  the 
receiver  from  a  valid  judgment  against  him. 

However,  this  certainly  can  not  be  very  important  in  view 
of  the  attempted  explanation  made  by  the  receiver  under  the 
questioning  of  the  trial  Court  at  the  time  of  the  hearing. 
(Pages  93-94). 

The  appellant  argues  that  the  appellee's  answer  and  af- 
i  firmative  defense  do  not  state  facts  sufficient  to  constitute  a 
defense  or  to  state  a  cause  under  the  counter-claim.  However, 
he  cites  no  authorities  whatever  in  support  of  this  argument 
and  having  made  no  objection  of  this  nature  before  or  during 
the  trial,  such  an  argument  is  of  no  force  in  view  of  the  Fed- 
eral Rules  of  Civil  Procedure  with  reference  to  pleading. 

It  is  shown   that  the  receiver  had   paid    all    judgments 
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against  Jesse  M.  Chase,  Inc.;  Jesse  M.  Chase,  himself,  testi 
fied  that  this  particular  judgment  was  one  against  the  cor- 
poration and  should  be  paid  by  it,  the  appellee  was  entitled; 
to  a  judgment  of  the  trial  Court,  that  the  receiver  be  directed 
to  treat  her  judgment  the  same  as  all  others  and  having  sub- 
jected himself  to  the  jurisdiction  of  the  Court  he  is  bound  by 
the  judgment. 

It  is  also  argued  in  the  appellant's  brief  that  the  transfer 
from  Chase  to  the  corporation  was  a  bona  fide  transaction: 
that  Chase  was  in  fine  financial  condition  and  not  involved. 

To  say  the  least,  there  is  certainly  evidence  in  the  record 
to  support  the  trial  Judge's  findings  after  seeing  and  hearing 
the  witnesses  and  being  familiar  with  all  of  the  facts  developed 
in  the  different  suits,  he  found  against  the  appellant's  con- 
tention. 

Jesse  M.  Chase  could  certainly  be  and  was  heavily  in- 
volved without  necessarily  being  insolvent.  Regardless  of 
what  his  financial  statement  may  have  shown  at  the  time  he 
transferred  all  of  his  property  to  the  corporation,  he  was  in 
volved  by  reason  of  a  large  contingent  liability  as  is  shown  b 
the  different  exhibits  and  he  wanted  to  escape  any  personal 
liability.  He  also  showed  by  his  testimony  in  the  State  Court 
and  in  the  instant  case  that  after  he  had  transferred  all  of  his 
assets,  he  did  not  have  any  property  or  anything  to  pay  with. 
The  argument  that  he  had  his  stock  in  his  own  corporation 
and  that  the  appellee  was  negligent  because  she  did  not  sue 
that  corporation  in  the  first  place,  begs  the  whole  question. 
How  could  the  appellee  know  the  extent  to  which  Chase  was 
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volved  or  that  he  would  transfer  all  of  his  property  until 
lese  facts  were  developed  in  the  litigation?  Chase  threatened 
t)pcllee  with  the  receivership  when  she  made  demand  upon 
'im  for  the  payment  of  her  investor's  certificates  and  he  was 
iill  corresponding  with  her  on  Jesse  M.  Chase  stationery  and 
'siting  both  as  an  individual  and  president  of  his  corporation, 
ee  Exhibit  "13"  written  under  date  of  November  30,  1949, 

herein  he  stated  to  her: 

i 

1  "If  you  do  insist  upon  your  money,  then  I  will  go 

,,  ahead  and  sell  out  and  do  it  in  an  orderly  way  and 

everybody  will  be  paid,  but  if  you  file  suit  and  it 

causes  the  appointment  of  a  receiver,  then  I  will  be  in  a 

position  that  I  can't  tell  you  what  will  be  the  result." 

.  This  was  over  two  years  after  the  formation  of  the  Jesse 
y[.  Chase,  Inc.,  and  Mr.  Chase  was  still  speaking  in  the  first 
Dcrson  as  the  sole  owner  and  operator  of  Jesse  M.  Chase,  Inc. 

"The  mere  fact  that  a  person  is  solvent  as  and  when  he 
transfers  his  property  does  not  necessarily  render 
him  incapable  of  making  conveyances  fraudulent  to 
his  creditors.  While  solvency  when  transfer  is  made 
affords  evidence  against  a  claimed  fraudulent  purpose, 
it  is  only  an  item  of  evidence  to  be  considered  with  all 
the  other  facts". 

August  Lind,  Receiver  vs.  Johnson  Co.    (Minn.) 
282  N.W.  661,  119  A.  L.  R.  940. 

It  is  argued  by  appellant  that  the  annotation  in  85  A.  L. 
R.  at  Page  140  is  authority  for  the  position  that  Chase's  trans- 
fer to  his  own  corporation  under  the  circumstances  did  not 
amount  to  a  fraud  upon  creditors.  We  submit  that  the  quoted 
portion  of  the  editor's  comment  appearing  on   page   1 7  of 
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appellant's  brief  does  not  fit  the  circumstances  in  the  instant 
case  and  justify  the  trial  Court  in  making  the  decision  he  did. 

Attention  is  called  to  the  appellant's  Specification  of 
Error  No.  6.  This  specification  has  to  do  with  the  Court's 
Finding  of  Fact  No.  XII.  The  specification  which  is  found 
on  page  1  5  of  appellant's  brief  is: 

"The  trial  court  erred  in  making  Finding  of  Fact  No. 
XII  (P.  27)  for  the  reason  that  the  same  is  a  conclu- 
sion of  law,  contrary  to  both  the  evidence  and  the 

i\ 


law." 


This  finding,  which  is  set  forth  in  our  Statement  of  Facts, 
certainly  is  not  a  conclusion  of  law  and  it  is  based  upon  the 
evidence  and  supported  thereby.  The  appellant's  treatment 
thereof  at  the  bottom  of  page  30  and  the  top  of  page  31  of 
his  brief,  indicates  that  he  has  misinterpreted  the  finding  or 
that  he  is  discussing  something  else.  The  finding  is  not  a 
finding  to  the  effect  that  the  appellee  sold  the  real  estate  in- 
volved; it  is  a  finding  to  the  effect  that  the  plaintiff  in  the 
District  Court,  the  appellant  here,  sold  the  real  estate  and  the 
finding,  of  course,  has  reference  to  the  sale  of  the  real  estate 
to  the  C.  C.  Anderson  Company.  It  appears  from  the  record 
that  this  is  the  fact. 

Appellant,  on  page  23  of  the  brief,  takes  the  position 
that  anything  that  happened  to  the  title  to  the  property  in- 
volved, after  the  commencement  of  the  action,  can  not  have 
any  bearing  on  the  instant  case  and  reasons  from  this  that  a 
transfer  of  the  title,  pending  the  suit,  has  no  effect  whatever 
upon  the  rights  of  the  defendant.   This  argument  can  not 
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land  as  is  shown  by  the  authorities  heretofore  cited  and  the 

Lgument  that  the  receiver  having  accepted  a  quitclaim  deed 

om  Jesse  M.  Chase  and  an  assignment  in  his  right  of  re- 

?mption,  stands  in  the  position  of  a  bona  fide  redemptor  is 

ot  supported   by   any   citation  of  authorities  and   merely 

lows  the  utter  confusion  that  the  receiver  is  in  as  to  what 

leory  he  could  follow  in  order  to  make  a  sale  of  the  real 

.Jtate   and   at   the  same   time   still   preserving   his   rights   to 

3laim  as  the  owner  thereof  and  to  prevent  the  appellee  from 

itisfying  a  valid  judgment. 

It  is  respectfully  submitted  that  the  judgment  should  be 
ffirmed. 


B.  W.  DAVIS 
Attorney  for  Appellee. 
Pocatcllo,  Idaho 
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STATEMENT 


Appellee's  brief  brings  into  question  the  transfer  of  the 
real  estate,  the  subject  matter  of  this  action,  by  appellant  to 
C.  C.  Anderson  Company  of  Caldwell,  a  corporation,  pen- 
dente lite,  as  a  defense.  We  deem  it  advisable  to  reply  thereto. 

First,  we  desire  to  make  a  correction.  Appellant's  specifi- 
cation of  error  No.  6  assigns  as  error  that  the  trial  court  erred 
in  making  its  Finding  of  Fact  XII,  on  the  ground  that  same 


was  a  conclusion  of  law  contrary  to  both  the  evidence  and  the 
law.  Said  Finding  No.  XII,  page  27,  reads  as  follows: 

"That  the  plaintiff  herein  subsequent  to  the  rendi- 
tion of  the  judgment  in  favor  of  Louise  B.  Mussel- 
man  Sisil  and  against  Jesse  M.  Chase  in  Case  1539  as 
aforesaid  and  subsequent  to  the  filing  and  recording 
of  an  abstract  of  said  judgment  in  the  office  of  the 
County  Recorder  of  Bannock  County,  Idaho,  sold  I 
the  real  estate  described  in  plaintiff's  amended  com- 
plaint." 

We  find  we  misread  the  finding,  apparently  construing 
the  word  "plaintiff"  as  meaning  the  plaintiff  in  said  case  No. 
1539,  Sisil  V.  Chase,  instead  of  the  appellant,  who  is  plaintiff 
in  this  action.  We  wish  to  apologize  to  both  Court  and  Coun-j] 
sel  for  this  error.  We  concede  that  the  finding  is  correct,  and 
our  specification  of  error  regarding  said  finding  is  not  well 
taken  on  the  grounds  specified.  However,  we  take  the  positio 
that  the  court  erred  in  making  said  finding  on  the  ground  that 
it  is  immaterial,  and  we  desire  the  courts  indulgence  to  restate 
said  specification,  so  that  it  will  read  as  follows: 


"VI. 

"The  trial  court  erred  in  making  Finding  of  Fact 
XII  (p.  27)  for  the  reason  that  the  same  is  im- 
material." 


There  are  other  matters  in  appellee's  brief  that  we  desire 
to  reply  to,  but  it  consists  largely  of  argument  in  distinguish- 
ing the  cases  cited  in  support  of  her  position,  from  the  law  as 
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lid  down  in  the  authorities  cited  by  appellant  in  his  original 
ricf,  and  for  the  sake  of  brevity,  we  will  leave  those  matters 
D  the  consideration  of  the  court,  and  to  oral  argument.  This 
'2ply  brief  therefore  will  be  addressed  to  the  one  point,  which 
oncerns  the  effect  of  transfer  of  interest,  pendente  lite. 


SUMMARY  OF  ARGUMENT. 

In  the  case  of  any  transfer  of  interest,  the  action  may  be 
ontinued  by  or  against  the  original  party. 

Rule  25    (c)— RULES  OF  PROCEDURE  FOR 
FEDERAL  DISTRICT  COURTS. 

McComb  V.  Row  River  Lumber  Company.  C.  A. 
9th,  1949,  177  F.  2d  129. 

French  v.  Edwards,  Fed.  Case  No.  5,097.  9  Fed. 
Cases  page  778. 

Elliot  V.  Teal,  Fed.  Case  No.  4,389.  8  Fed.  Cases 
page  537. 

47  C.  J.  160,  and  cases  therein  cited. 

Western  Land  ^  Irrigation  Co.  v.  Humfeld,    114 
Ore.  53.  234  Pac.  797. 


Statutes  similar  to  Rule  25(c)  were  made  to  promote 
utility  and  convenience  in  the  prosecution  of  remedies  by  do- 
ing away  with  the  unnecessary  expense  and  delay  of  com- 
mencing a  second  action  for  the  same  cause. 


4 
Elliot  V.  Teal,  Supra. 

The  transferee  of  real  property,  pendente  lite,  is  protect ea 
in  his  interest  in  the  res,  by  Section  55-605  of  the  Idaho  Code, 
and  hence  sabsitution  is  not  necessary,  said  Section  providing 
that  any  subsequently  acquired  title  passes  by  operation  of 
law  to  the  grantee  or  his  successors. 

Idaho  Code  55-605. 


ARGUMENT. 

It  is  our  position  that  Rule  25(c)  of  the  District  Court 
Rules  of  Procedure  is  conclusive. 

Rule  25  (c)  "In  case  of  any  transfer  of  interest, 
the  action  may  be  continued  by  or  against  the  original 
party,  unless  the  court  upon  motion  directs  the  person 
to  whom  the  interest  is  transferred  to  be  substituted  in 
the  action  or  joined  with  the  original  party."  - 


The  only  case  we  find  where  this  court  has  construed  the 
above  rule  is  McComb  v.  Row  River  Lumber  Co.,  177  F  Id 
129.  And  in  that  case  this  court  said: 
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"The  Rules  of  Civil  Procedure  'govern  the  pro- 
cedure in  the  district  courts  of  the  United  States/  Rule 
1.  These  rules  are  adopted  by  this  court  wherever  ap- 
plicable with  respect  to  appeals  in  civil  actions.  But 
it  will  be  noted  that  under  Rule  25  (c)  it  is  not  man- 
datory that  a  substitution  be  made  in  every  case  of  a 
transfer  of  interest." 


"Where  we  have  allowed  a  substitution,  it  has  been 
in  cases  where  the  plaintiff  below  has  transferred  his 
interest  in  the  subject  matter  of  the  action,  which  was 
to  protect  an  interest  in  a  res." 

^  The  general  rule  with  regard  to  substitution  of  parties 
vhere  a  party  makes  an  assignment  pendente  lite,  is  stated  in 
\1  C.  J.,  at  page  160,  as  follows: 

"Where  a  party  to  an  action  makes  an  assignment 
pendente  lite,  it  is  not  usually  essential  for  the  trans- 
feree to  be  substituted;  nor  can  the  opposite  party 
insist  on  such  substitution,  it  being  ordinarily  per- 
missible to  continue  the  action  in  the  name  of  the 
original  plaintiff  for  the  use  of  the  transferee." 

In  Federal  Case  No.  5.097,  French  v.  Edwards,  9  Fed. 
Cases  778,  the  Court  held: 

"Where  in  an  action  to  recover  land,  the  plaintiff 
conveys  to  a  stranger  the  premises  in  controversy, 
pendente  lite,  under  the  Code  of  Procedure  of  the 
state  of  California,  the  action  may  be  prosecuted  to 
judgment  in  the  name  of  the  original  party;  and  such 
conveyance  cannot  be  set  up  by  way  of  supple- 
mental answer  to  defeat  a  recovery  of  possession." 


w 


f        The  provision  of  the  California  Code  at  that  time  is  set 
forth  in  the  opinion  and  reads  as  follows: 

"In  case  of  any  other  transfer  of  interest  the  action 
may  be  continued  in  the  name  of  the  original  party, 
or  the  court  may  allow  the  person  to  whom  the  trans- 
fer is  made  to  be  substituted  in  the  action." 


6 
This  is  identical  to  Idaho  Code,  Section  5-319. 


In  the  case  of  Elliot  v.  Teal,  Fed.  Case  No.  4389,  8  Fed. 
Cases  537,  the  court  held: 

"The  rule  of  the  common  law  that  an  action 
abated  by  the  termination  or  transfer  of  the  plaint- 
iff's interest  therein,  pendente  lite,  is  abrogated  by 
section  37  of  the  Oregon  Civil  Code,  which  declares 
that  no  action  shall  abate  for  any  such  cause;  and 
Section  27  of  said  Code  which  provides  that  'every 
action  shall  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  must,  in  connection  with  said  sec- 
tion 37,  be  taken  to  mean  that  every  action  shall  be 
commenced  in  the  name  of  the  real  party  in  inter- 
est." Syl.  1. 

The  Idaho  Code  provisions  with  regard  to  abatement 
of  proceedingo  on  dcatlj  or  transfer  of  interest  is  fully  set 
forth  as  follows: 

"5-319.  DEATH  OR  TRANSFER  OF  INTER- 
EST —  PROCEDURE  —  ACTIONS  BY  OR 
AGAINST  PUBLIC  OFFICERS.— An  action  or 
proceeding  does  not  abate  by  the  death  or  any  dis- 
ability of  a  party,  or  by  the-  transfer  of  any  interest 
therein,  if  the  cause  of  action  or  proceedings  survive 
or  continue.  In  case  of  the  death  or  any  disability  of 
a  party,  the  court,  on  motion,  may  allow  the  action 
or  proceeding  to  be  continued  by  or  against  his  repre- 
sentative or  successor  in  interest.  In  case  of  any  other 
transfer  of  interest  the  action  or  proceeding  may  be 
continued  in  the  name  of  the  original  party,  or  the 
court  may  allow  the  person  to  whom  the  transfer 
is  made  to  be  substituted  in  the  action  or  proceeding. 
An  action  or  proceeding  brougin  by  or  against  any 


public  officer  in  his  official  capacity  and  which  action 
or  proceeding  is  pending  at  the  time  of  his  death, 
resignation,  retirement  or  removal  from  office  does 
not  abate.  The  court  on  its  own  motion  or  on  mo- 
tion for  substitution  may  substitute  the  successor  in 
office  and  allow  the  action  or  proceeding  to  be  con- 
tinued against  such  successor." 

In  the  case  of  Western  Land  &  Irrigation  Co.  v.  Humfeld, 
114  Ore.  53.  234  Pac.  797,  the  Supreme  Court  of  Oregon 
held  that  the  statutes  of  the  state  do  not  require  the  substitu- 
tion of  a  purchaser  of  real  property  involved  in  a  litigation 
while  that  litigation  is  pending. 

We  have  read  the  Idaho  case  cited  by  appellee,  Carrington 
V.  Cvandall,  63  Idaho  651,  124  Pac.  (2d)  914,  and  if  this 
case  were  in  the  Idaho  courts,  we  would  consider  it  as  bind- 
ing. However,  in  this  case  appellee,  through  motion  for  re- 
moval of  the  cause  to  the  United  States  District  Court,  chose 
this  forum,  and  thereby  placed  it  under  the  Rules  of  Pro- 
cedure of  the  District  Courts  of  the  United  States.  We  there- 
fore deem  further  comment  on  the  same  unnecessary,  except 
to  state  in  passing,  we  have  never  seen  a  mor  emasterful  mis- 
interpretation of  plain  words  of  the  English  Language. 

We  have  examined  the  other  cases  cited  by  appellee  in 
support  of  this  point,  and  are  unable  to  find  any  of  them 
applicable. 

In  this  case  we  find  appellee  in  the  anomolous  position 
of  urging  that  the  Warranty  Deed  from  Jesse  M.  Chase 
and  wife  to  Jesse  M.  C^hasc,  Inc..  the  corporation,    (Plaint- 
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tiff's  Exhibit  No.  3)  left  remaining  in  said  Chase,  some  in- 
terest which  was  subject  to  levy  and  sale  under  execution, 
and  at  the  same  time,  urging  the  court  that  a  deed  of  grant 
from  the  Receiver,  appellant  herein,  to  C.  C.  Anderson  Com- 
pany, has  divested  this  court  of  all  jurisdiction  to  continue 
with  the  case.  Any  interest  which  appellee  could  subsequently 
acquire  would  pass  on  directly  to  the  grantee  under  the  pro- 
visions of  Section  55-605  of  the  Idaho  Code  reading  as  fol- 
lows: 

"55-605.  Where  a  person  purports  by  propei 
instrument  to  convey  or  grant  real  property  in  fe( 
simple,  and  subsequently  acquires  any  title  or  clain 
of  title  thereto,  the  same  passes  by  operation  of  hv, 
to  the  grantee  or  his  successors." 

Under  this  code  provision,  we  believe  that  substitutior 
was  entirely  unnecessary,  as  any  benefits  the  appellant  ac- 
quires as  a  result  of  a  judgment  in  his  favor  passes  by  opera 
tion  of  law  to  the  C.  C.  Anderson  Company  or  its  successors 

Another  thing  we  note,  and  that  is,  that  appellee  is  per- 
fectly willing  to  take  advantage  of  the  fact  that  appellant  ij 
in  court,  in  that  he  has  attempted  to  bring  into  the  case  othei 
issues  even  to  the  extent  of  seeking  a  determination  of  Her 
rights  upon  personal  property,  and  a  declaratory  judgment, 
making  the  amount  of  the  judgment  in  case  1  539,  a  judgmeni 
against  this  appellant. 

We  presume  that  this  was  one  of  the  reasons  she  did  noi 
raise  the  transfer  of  interest  question  at  the  close  of  appel 


lant's  case  during  the  trial.  In  other  words,  the  appellee  seems 

'perfectly  willing  to  get  all  the  advantages  of  the  appellant 

being  in  court,  and  now  having  obtained  same  by  a  favor- 
» 

able  decision  of  the  lower  court,  now  seeks  to  urge  upon  this 
court,  the  absurd  proposition  that  appellant  had  no  right  in 
,court. 

And  in  this  connection  we  believe  that  the  proper  rule 
of  law  to  apply,  in  case  the  court  should  hold  that  appel- 
lant's action  abated  by  reason  of  the  transfer  of  interest  that, 
the  entire  case  be  dismissed  without  prejudice  in  order  that 
the  transferee,  C.  C.  Anderson  Company,  can  come  into 
court,  and  obtain  a  trial  of  the  issues,  without  being  bound 
by  any  decision  of  the  court  on  matters  which  might  affect  its 
claim  of  clear  title  adversely. 


CONCLUSION. 

The  plain  wording  of  Rule  25  (c)  permits  this  case  to  be 
continued  in  the  name  of  the  original  party,  and  that  the  same 
having  been  done,  that  the  case  should  be  heard  and  de- 
termined by  this  court  upon  its  merits  on  the  other  issues  as 
presented  by  the  pleadings,  the  transcript,  and  briefs  of 
counsel. 

It  is  therefore  respectfully  submitted  that  this  case  should 
be  reversed  and  the  trial  court  directed  to  enter  judgment  as 
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prayed  in  plaintiff's  complaint,  and  that  appellee's  counter 
claim  and  prayer  for  affirmative  relief  be  dismissed. 

Respectfully  submitted, 
F.  M.  BISTLINE 
R.  DON  BISTLINE. 
Attorneys  for  Appellant. 
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IN  THE 


United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


FRED  D.  HILLIARD,  As  Receiver  of  JESSE  M.  CHASE, 
INC.,  A  Corporation, 

Appellant, 

vs. 

LOUISE  B.  MUSSELMAN  SISIL, 

Appellee. 


Petition  For  Rehearing 


To  the  Honorable  United  States  Court  of  Appeals  for 
the  Ninth  Circuit: 

Appellant  respectfully  petitions  for  a  re-hearing  upon 
the  grounds  and  reasons  as  hereinafter  set  forth: 

As  we  read  the  written  opinion  filed  October  27,  1951, 
this  court  rests  its  conclusion  that  the  trial  court  was  correct 
in  finding  that  Jesse  M.  Chase  at  the  time  he  transferred  his 
business  properties  to  the  Jesse  M.  Chase,  Inc.,  corporation, 
in  exchange  for  stock  in  said  corporation  was  acting  with 
intent  to  hinder,  delay  and  defraud  creditors,  because  there 
was  a  violation  of  the  Bulk  Sales  Law  of  the  State  of  Idaho, 
Section  64-701,  et  seq.,  Idaho,  in  that  same  constituted  a 
badge  of  fraud. 

From  a  thorough  reading  of  the  opinion  we  find  no 
statement  by  the  court  as  to  what  this  violation  consisted  of. 
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In  our  original  brief  we  called  attention  to  the  fact  that  a  com 
pliancc  is  required  in  Idaho,  only  when  the  sale  is  "for  cash  o) 
on  credit."  If  it  is  the  court's  position  that  a  transfer  of  stock 
in  trade  to  a  corporation  organized  to  take  over  the  business 
for  its  capital  stock  is  a  sale  for  "cash"  or  "on  credit,"  we 
believe  that  it  should  clarify  its  stand.  We  see  no  need  to 
repeat  our  citations  and  argument  on  this  point,  they  are 
covered  in  appellant's  original  brief. 

Since  this  appears  to  be  the  only  badge  of  fraud  found,  we 
rest  our  petition  for  rehearing  entirely  on  this  point. 

If  on  the  other  hand  wc  have  not  read  the  opinion  cor- 
rectly and  the  court  relies  on  other  evidence  to  establish  the 
"intent  to  hinder,  delay  or  defraud  creditors "  at  the  time 
of  the  transfer  from  the  individual  to  the  corporation,  we 
can  do  nothing  other  than  ask  for  a  re-examination  of  the, 
record.  ' 

There  are  other  matters  in  connection  with  the  opinion 
that  we  deem  it  advisable  to  call  to  the  court's  attention: 

The  last  sentence  of  the  first  paragraph  of  said  opinion 
reads  as  follows: 

"Chase  and  wife  turned  in  by  warranty  deed,  dated 
February  10,  1947,  four  lots  in  Pocatcllo.  upon 
which  was  a  garage." 

We  feel  that  a  complete  statement  of  this  transaction 
would  require  a  statement  by  the  court  that  common  stock 
in  the  corporation  was  issued  to  Chase  and  wife  in  consid- 
eration therefor  for  the  value  that  the  same  was  carried  on 
the  books  as  appeared  from  the  balance  sheet  of  December 


! .  1946,  on  which  the  transfer  was  based. 
We  also  call  attention  to  the  following  statement  on  page 
*^  of  the  opinion: 

'  "The  findings  of  the  Trial  Court  are  supported  by 

^  substantial  evidence  and,  since  no  error  appears  there 

:  is  no  reason  to  disturb  them." 

[        We  feel  that  it  would  be  more  proper  if  the  court  had 

set  forth,  at  least  in  a  general  way,  the  evidence  relied  upon. 

Appellant's  case  on  appeal  is  based  entirely  upon  the  point 

that  there  is  no  evidence  in  the  record  supporting  these  find- 

i,  ings,  and,  such  being  the  case,  it  would  seem  that  a  court 

^  should  set  forth  the  evidence  supporting  the  findings. 

Attention  is  also  called  to  the  following  statement: 

-  "The  evidence  shows  Chase  did   not  retain   enough 

>-  property  to  satisfy  his  debts." 

This  we  feel  contradicts  the  court's  own  statement  in 
I  the  first  paragraph  of  its  opinion.  Also  we  submit  that  there 
is  no  evidence  whatever  in  the  record  going  to  the  question 
as  to  whether  or  not  Chase  had  other  assets  after  the  transfer 
was  made.  If  the  evidence  does  so  show,  we  feel  that  the 
court  should  make  specific  reference  to  it. 

By  way  of  further  suggestion,  we  feel  that,  in  view  of 
the  fact  that  appellee  raised  the  question  of  the  right  of  the 
appellant  to  proceed  in  his  name  with  the  quiet  title  suit 
after  transfer  of  the  property  to  the  C.  C.  Anderson  Com- 
pany of  Caldwell,  Idaho,  during  the  pendency  of  the  suit, 
that,  it  would  be  advisable  for  the  Court  to  make  a  specific 
statement  with  regard  thereto  for  the  future  guidance  of  the 
bench  and  bar. 
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CONCLUSION. 

Appellant,  as  Receiver,  is  interested  only  in  getting  th 
correct  ruling  in  the  case.  The  final  outcome  of  the  case  in  n( 
way  affects  him  personally.  However,  he  sincerely  feels  tha 
the  opinion   filed  does  not   reflect   a  correct   application  olj 
the  law  to  the  facts  of  this  case  as  disclosed  by  the  record,] 
and  therefore,  respectfully  urges  that  a  re-hearing  be  granted. 

Rejpectf  uUyysubmitted, 
"^FJJCj.  Bistline^ 
R.  Don  Bistline, 

Attorneys  for  Appellant, 

Residence  and  Post  Office  Address: 
Pocatello,  Idaho. 

STATE  OF  IDAHO  ^ 

COUNTY  OF  BANNOCK  J 

I,  F.  M.  Bistline,  do  hereby  certify  that  I  am  one  or 
the  attorneys  of  record  for  the  appellant  in  the  above  en- 
titled cause;  that  the  foregoing  petition  for  re-hearing  is 
well  founded,  and  that  it  is  ^ot  interposed  for  delay. 

._______::2^S-i^^^     

Of  Counsel  for  Appellant. 
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No.  12,739 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Cecil  Armstrong, 

Appellant, 

vs. 

United  States  of  America, 

Appellee, 


BRIEF  OF  APPELLEE. 

I  STATEMENT  OF  THE  CASE. 

^  Appellant  Cecil  Armstrong  pleaded  guilty  to  an  in- 
dictment charging  four  counts  of  mail  theft.  On  April 
7,  1949,  he  was  sentenced  to  a  term  of  five  years  on 
count  one,  and,  consecutively,  to  a  term  of  three  years 
on  counts  two,  three,  and  four,  these  latter  sentences 
to  run  concurrently  with  each  other. 

On  September  26,  1950,  appellant  applied  to  the 
trial  court  for  a  correction  of  sentence,  which  motion 
was  denied.  Leave  to  appeal  in  forma  pauperis  was 
granted. 

The  sole  point  raised  by  appellant  is  that  the  indict- 
ment under  which  he  was  sentenced  did  not  specify 
the  value  of  the  letters  he  had  stolen,  and  accordingly, 


it  is  to  be  presumed  that  the  value  of  the  stolen  letters 
was  less  than  $100,  and  hence  under  the  provision  of 
Title  18,  United  States  Code,  Section  1708,  the  maxi- 
mum sentence  permissible  under  the  statute  was  one 
year  on  each  count. 

The  sole  issue  then  is  the  construction  of  Section 
1708,  Title  18,  United  States  Code,  adopted  Septem- 
ber  1,1948: 

*^§1708.  Theft  or  receipt  of  stolen  mail  matter 
generally 

*^ Whoever  steals,  takes,  or  abstracts,  or  byj 
fraud  or  deception  obtains,  or  attempts  so  to  ob-| 
tain,  from  or  out  of  any  mail,  post  office,  or 
station  thereof,  letter  box,  mail  receptacle,  or  any] 
mail  route  or  other  authorized  depository  for  mail] 
matter,  or  from  a  letter  or  mail  carrier,  any  let- 
ter, postal  card,  package,  bag,  or  mail,  o] 
abstracts  or  removes  from  any  such  letter,  pack-l 
age,  bag,  or  mail,  any  article  or  thing  contained! 
therein,  or  secretes,  em])ezzles,  or  destroys  any 
such  letter,  postal  card,  package,  bag,  or  mail,  or 
any  article  or  thing  contained  therein;  or 

** Whoever  steals,  takes,  or  abstracts,  or  by 
fraud  or  deception  obtains  any  letter,  postal  card, 
package,  bag,  or  mail,  or  any  article  or  thing  con- 
tained therein  which  has  l)een  left  for  collection 
upon  or  adjacent  to  a  collection  l)ox  or  other 
authorized  depository  of  mail  matter;  or 

** Whoever  buys,  receives,  or  conceals,  or  un- 
lawfully has  in  his  possession,  any  letter,  postal 
card,  ])ackage,  bag,  or  mail,  or  any  article  or 
thing  contained  therein,  which  has  lieen  so  stolen, 
taken,   embezzled,   or   abstracted,   as   herein    de- 
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scribed,  knowins^  the  same  to  have  been  stolen, 
taken,  embezzled,  or  abstracted  *  *  * 

**  Shall  be  fined  not  more  than  $2,000  or  im- 
prisoned not  more  than  five  years,  or  both;  but 
if  the  value  or  face  value  of  any  such  article  or 
thing  does  not  exceed  $100,  he  shall  be  fined  not 
more  than  $1,000  or  imprisoned  not  more  than 
one  year,  or  both." 


CONTENTION  OF  APPELLANT. 

Appellant  contends  that  in  cases  of  mail  theft  the 
government  must  allege  and  prove  that  the  value  of 
the  stolen  mail  exceeds  $100  in  order  to  sustain  a 
felony  conviction  and  sentence. 


CONTENTION  OF  APPELLEE. 

The  construction  advanced  by  appellant  is  illogical, 
not  in  accord  with  the  history  of  the  offense,  and 
results  from  a  misreading  of  the  statute. 


ARGUMENT. 

I. 

TWO  OFFENSES  DESCRIBED  IN  SECTION  1708:  (1)  THEFT  OF 
MAIL;  (2)  PILFERING  FROM  THE  MAIL.  MAIL  THEFT  IS 
ALWAYS  A  FELONY.  PILFERING  FROM  THE  MAH.  MAY 
BE  A  MISDEMEANOR  IF  THE  VALUE  OF  THE  STOLEN 
PROPERTY  IS  LESS  THAN  $100. 

This  is  a  point  of  first  instance,  and  to  our  knowl- 
edge no  appellate  court  has  previously  ruled  on  the 
matter. 

Federal  statutes  for  generations  have  made  theft  of 
mail  a  serious  felony  punishable  by  a  long  period  of 
imprisonment.  The  government's  preservation  of  the 
integrity  of  the  mail  has  been  a  cornerstone  in  the 
development  of  our  national  system  of  communica- 
tion. Under  the  Act  of  March  S,  1825,  4  U.  S,  Stat,  at 
Large  109  (1850  ed.),  mail  theft  carried  a  maximum 
sentence  of  imprisonment  of  ten  years.  And  continu- 
ously since  1872  mail  theft  has  been  a  felony  punish- 
able by  imprisonment  up  to  five  years.  Act,  June  8, 
1872,  17  Stat.  318.  This  law  was  subsequently  codified 
as  Title  18,  former  Section  317,  United  States  Code. 
A  maximum  sentence  of  five  years  was  applicable 
both  to  mail  theft  and  to  pilfering  from  tlie  inail  until 
1948. 

In  1948  the  statute  was  modified  in  one  particular. 
In  the  case  of  pilfering  from  the  mail  the  maximum 
sentence  of  imprisonuK^nt  is  limited  to  one  year  if 
the  value  of  the  article  or  thing  pilfered  does  not 
exceed  $100. 


It  is  this  provision  that  appellant  relies  on  to  show 
a  change  in  the  entire  statute. 

Research  discloses  no  suggestion  that  the  Congress 
intended  to  make  mail  theft  a  misdemeanor  in  all 
cases  except  where  the  government  could  prove  the 
dollar  value  of  the  stolen  mail.  In  the  great  majority 
of  cases  of  mail  theft  it  would  be  impossible  for  the 
government  to  allege  or  prove  the  value  of  a  particu- 
lar letter  or  other  item  stolen.  Hence,  the  interpreta- 
tion sought  by  appellant  would  in  the  great  majority 
of  cases  result  in  reducing  mail  theft  from  a  felony  to 
a  misdemeanor.  If  the  Congress  had  any  such  inten- 
tion or  disposition  it  does  not  appear  in  the  new 
Criminal  Code.  For  example,  Section  1702,  theft  of 
mail  with  intent  to  obstruct  the  correspondence  or 
pry  into  the  secrets  of  another,  carries  a  maximum 
penalty  of  five  years.  This  offense  is  in  all  respects 
comparable  to  the  offense  in  Section  1708  except  that 
the  motivation  of  the  crime  in  Section  1702  is  per- 
sonal rather  than  larcenous. 

It  is  only  in  the  case  of  mail  pilferage,  or  in  the 
language  of  the  statute,  abstracting  or  removing  from 
any  mail  any  article  or  thing  contained  therein,  that 
the  question  of  value  becomes  pertinent.  It  appears 
clear  that  the  intent  of  Congress  was  to  reduce  the 
crime  of  mail  pilferage  to  a  misdemeanor  in  cases 
where  the  value  of  the  article  or  thing  jDilfered  did 
not  exceed  $100,  i.e.,  make  it  comparable  to  the  com- 
mon law  crime  of  petit  larceny. 

A  logical  result  follows  from  this  interpretation. 
The  most  serious   act  is   the   interference   with  the 
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government's  possession  of  mail  matter.  The  offense 
to  the  government  is  the  same  and  the  conduct  of  the 
postal  service  is  interfered  with  as  much  when  the 
mail  matter  involved  is  of  little  value  as  when  the 
value  is  large. 


II. 

THE  WORDING  OF  THE  STATUTE  INDICATES  THAT  THE  MAXI- 
MUM PENALTY  OF  ONE  YEAR  APPLIES  ONLY  TO  THEFT 
FROM  THE  MAIL,  I.E.,  PILFERAGE. 

A  reading  the  language  of  Section  1708  discloses 
that  the  application  of  the  lesser  punishment  is  lim- 
ited to  theft  from  the  mail  (i.e.,  abstracting  or  remov- 
ing from  any  mail  any  article  or  thing  contained 
therein).  The  phrase  '^article  or  thing"  refers  not  to 
mail,  letters,  and  the  like,  but  to  articles  ^^ contained 
therein."  We  reprint  Section  1708  with  italicized 
portions  to  make  this  clear: 

*^§1708.  Theft  or  receipt  of  stolen  mail  matter 
generally 

^^Wlioever  steals,  takes,  or  abstracts,  or  by 
fraud  or  deception  obtains,  or  attempts  so  to  ob- 
tain, from  or  out  of  any  mail,  post  office,  or  sta- 
tion thereof,  letter  box,  mail  receptacle,  or  any 
mail  route  or  other  authorized  depository  for 
mail  matter,  or  from  a  letter  or  mail  carrier,  any 
letter,  postal  card,  package,  bag,  or  mail,  or 
abstracts  or  removes  from  any  such  letter,  pack- 
age, bag  or  maily  any  article  or  thing  contained 
therein,  or  secretes,  embezzles,  or  destroys  any 


such  letter,  postal  card,  package,  bag,  or  mail, 
or  any  article  or  thing  contaified  therein;  or 

''Whoever  steals,  takes,  or  abstracts,  or  by 
fraud  or  deception  obtains  any  letter,  postal  card, 
package,  bag,  or  mail,  or  any  article  or  thing 
contained  therein  which  has  been  left  for  collec- 
tion upon  or  adjacent  to  a  collection  box  or  other 
authorized  depository  of  mail  matter;  or 

^*  Whoever  buys,  receives,  or  conceals,  or  unlaw- 
fully has  in  his  possession,  any  letter,  postal  card, 
package,  bag,  or  mail,  or  any  article  or  thing 
contained,  therein,  which  has  been  so  stolen, 
taken,  embezzled,  or  abstracted,  as  herein  de- 
scribed, knowing  the  same  to  have  been  stolen, 
taken,  embezzled,  or  abstracted  *  *  * 

^^  Shall  be  fined  not  more  than  $2,000  or  im- 
prisoned not  more  than  five  years,  or  both;  but 
if  the  value  or  face  value  of  any  such  article  or 
thing  does  not  exceed  $100,  he  shall  be  fined  not 
more  than  $1,000  or  imprisoned  not  more  than 
one  year,  or  both.'' 


III. 

THE  FACTS  IN  THIS  CASE  ILLUSTRATE  THE  JUSTICE 
OF  A  FELONY  CONVICTION. 

In  the  instant  case  Armstrong  was  charged  with 
stealing  a  letter  from  an  authorized  depository  for 
mail  matter.  No  other  allegation  was  necessary  in 
order  to  sustain  the  imposition  of  the  sentence  im- 
posed. Recent  reported  cases  on  the  subject  of  mail 
theft,  the  statements  of  the  courts  and  the  sentences 
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imposed  in  these  cases,  are  not  at  variance  with  this 
view. 

United   States   v.   Kirhy,  176   Fed.    (2d)    101 

(Second  Circuit,  1949)  ; 
Green   v.    United   States,    176    Fed.  (2d)    541 

(First   Circuit,   1949); 
United   States   v.    Chinn,   85   Fed.    Supp.   558 

(Watkins,  J.,  1949)  ; 
Burton  v.   United  States,  169  Fed.    (2d)   969 
(D.  C.  Circuit,  1948). 

The  facts  of  this  particular  case  furnish  good  evi- 
dence why  every  theft  of  mail  has  always  been  classi- 
fied as  a  felony.  According  to  the  papers  filed  by 
appellant  in  this  appeal,  the  letters  which  he  stole, 
the  subject  of  counts  two,  three,  and  four,  contained 
bank  statements  and  cancelled  checks  of  various  indi- 
viduals. The  theft  of  such  documents  is,  of  course,  a 
necessary  preliminary  to  the  forging  of  checks  drawn 
on  the  bank  accounts  of  such  individuals,  as  well  as 
an  exact  accounting  of  the  maximum  amount  for 
which  such  checks  may  be  passed.  Such  theft  is 
patently  a  serious  criminal  offense,  yet  under  the 
interpretation  sought  by  appellant,  the  bank  state- 
ments and  cancelled  checks  having  no  actual  value, 
all  such  crimes  would  hereafter  become  misdemeanors. 


CONCLUSION. 

The  theft  of  the  mail  itself  is  the  felony,  regardless 
^of  the  value  of  the  letters  stolen.    Accordingly,  the 
judgment  of  the  trial  court  denying  the  motion  for 
modification  of  sentence  must  be  affirmed. 

Dated,  San  Francisco,  California, 
January  31, 1951. 

Respectfully  submitted, 

Frank  J.  Hennessy, 

United  States  Attorney, 

Macklin  Fleming, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellee, 
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APPELLEE'S  REPLY  BRIEF. 


STATEMENT  OF  THE  CASE. 

Briefly,  for  the  purpose  of  this  appeal,  the  facts 
may  be  stated  as  follows: 

Appellant  was  injured  on  the  Island  of  Okinawa, 
which  is  one  of  the  Japanese  mandated  islands  in  the 
South  Pacific  known  as  the  Ryukyu  Archipelago,  when 
the  vehicle  in  which  he  was  riding  as  a  guest,  collided 
with  a  crane  left  on  a  road  by  persons  unknown  but 
which  had  a  mark  on  it  of  ''U.S.M.G.,  or  U.  S.  Mili- 
tary Government".  Appellant  was  invited  to  ride  in 
the  vehicle  to  a  village  which  was  oft*  limits.  The  ve- 
liicle  in  which  he  was  riding  was  owned  by  the  United 
States  Government. 


» 


Okinawa  had  been  secured  and  occupied  hy  Ameri- 
can troops  during  World  War  II  and  was  still  under 
occupation  although,  we  believe,  under  the  Interna- 
tional Trustee  System  of  the  United  Nations  by  an 
agreement  concluded  between  the  ITnited  States  and 
the  Security  Council  of  the  United  Nations  on  July 
18,  1947.  Under  this  agreement  the  United  States 
acted  as  an  administering  authority  only.  The  dispo- 
sition of  this  island  has  not  vet  been  decided. 


The  trial  Court  held  that  Okinawa  is  a  foreig 
country  within  the  purview  of  the  Federal  Toi 
Claims  Act  and  terminated  the  action  in  favor  of  th 
Government. 


\ 


APPELLANT'S  POINTS  ON  APPEAL. 

The  principal  point,  and  ])erhaps  tlie  only  poin 
raised  by  the  appeal,  is  the  question  of  whether  oi 
not  Okinawa  was  a  foreign  country  Avithin  the  pur 
view  of  the  Federal  Tort  Claims  Act,  which  exclude! 
from  its  operation  ^*any  claims  arising  in  a  foreig] 
country '\ 

The  second  point,  which  may  be  obiter  dictum,  ij 
that  assuming  the  crane  was  left  negligently  on  thi 
road,  is  there  sufficient  proof,  under  the  Federal  Tort 
Claims  Act,  to  hold  the  United  States  liable,  where  the 
only  evidence  is  that  the  crane  was  marked  ''U.S.M.G., 
or  U.  S.  Military  GovernmenU'?  Thirdly,  if  so,  is  the 
case  within  the  so-called  '^California  Guest  Uaw''? 


WAS  OKINAWA  A  FOREIGN  COUNTRY? 

The  learned  opinion  of  the  trial  Court  seems  to 

answer  this  question  fully  and  it  apparently  was  not 

iiiswered  by  the  appellant  except  incidentally,  as  here- 

'uiafter  pointed  out.    Wo  do  not  desire  to  repeat  the 

'opinion  of  the  trial  Court  and  hence  will  confine  our 

,  '  brief  to  matters  which  do  not  ajDpear  therein. 

'        (1)     This  precise  question  has  been  decided  in  other 
cases,  which  are  cited  in  the  opinion  of  the  trial  Court. 
■  These  cases  are  apparently  nearer  in  point  to  the 
(juestion  involved,  than  the  following  cases: 

Dunn  V.  United  States,  D.C.  N.D.  CaL, Fed. 

Supp ; 

Fleming  v.  Huyer,  50  U.S.  603, 
and 

De  Lima  v.  Bidwell,  182  U.S.  182. 

I  All  the  cases  cited  by  the  Court  and  by  us,  except  the 
last  two,  arose  in  Japan,  Okinawa,  Saipan  and  Bel- 

I  gium,  and  were  claims  under  the  Federal  Tort  Claims 
Act. 

(2)  The  burden  of  proof  is  upon  the  appellant  to 
prove  (a)  that  Okinawa  is  not  a  foreign  country,  (b) 
the  law  of  the  place  where  the  accident  occurred. 

(3)  It  is  a  matter  of  common  knowledge  that  it  is 
a  foreign  country,  of  which  the  Court  may  take  ju- 
dicial notice.  (See  British  Encyclopedia  and  American 
Encyclopedia.) 

(4)  The  Secretary  of  State  of  the  United  States 
lias  administratively  detei'mined  it  is  not  a   part  o]- 


possession  of  the    rnitc^d   States.     (See   Exhibit   C.) 

This  exhibit  in  part,  states  as  follows  : 

^* Okinawa  is  an  island  *  *  *  over  which  Japan 
has  been  acknowled,u:ed  internationally  to  be  the 
sovereii^n  *  *  *.  No  foi'nial  dis[)()siti()n  of  Oki- 
nawa has  been  reached  concerning  the  final  dispo- 
sition of  Okinawa  *  *  *.  it  is  the  view  of  the 
Department  of  State  that  it  is  not  a  territory  or 
possession  of  the  United  States/' 

(5)  Okinawa  has  not  yet  been  ))laced,  formally, 
under  the  International  Trusteeship  System  of  tlic 
United  Nations  but  the  United  States  acts  only  as 
administrator  and  administrating  authority  fo]-  the 
trustee  teri'itory.    (See  Exhibit  C.) 

(6)  The  letter  of  General  Allen  (Appellant's  Ex- 
hibit 5),  states: 

*^The  Island  of  Okinawa  *  *  *  is  occupied 
enemy  territory  and  under  military  govermnent. 
*  *  *  No  treaty  concerning  any  future  status  has 
yet  been  signed." 

Hence,  from  the  appellant's  own  testimony,  it  is  not 
United  States  tenitory  nor  governed  by  any  lavrs  of 
the  United  States. 

(7)  Only  Congress  can  add  territory  to  the  TTiited 
States,  but  Congress  has  not  added  Okinawa. 

(8)  The  law  applicable  to  Tort  Claims  is  the  h.r 
loci  deJicti.  Inasmuch  as  the  a])pellant  lays  particular 
stress  u|)on  the  ])oint  that  the  law  ot*  California  gov- 
erns this  action,  we  will  answer  this  more  rully  under 
the  heading  of  *M.aw  Applicable". 


(9)  Appellant  bases  tiie  jurisdiction  of  the  Court 
on  the  evidence  that  Okinawa  was  militarily  occupied. 
This  obviously  does  not  make  it  a  part  of  the  United 
States,  otherwise  the  west  part  of  (xermany,  Italy, 
Belu'iunu  Japan  and  the  Phili])pines,  amono^  othei^s, 
would  also  be  a  part,  or  political  subdivision,  of  the 
United  States  or  its  territories.  A  similar  case  on 
this  point  is 

Straneri  ?;.  United  States,  11  Fed.  Supp.  241, 
cited  in  the  Court's  opinion.  This  was  a  suit  brought 
under  this  Act  due  to  alleged  negligence  of  the  United 
States  in  Belgium.  Straneri  claimed  the  Court  had 
jurisdiction  because  of  our  military  occupation.  The 
Court  held  it  had  no  jurisdiction  even  if  Belgium  was 
militarily  occupied.  The  same  holding  was  made  in 

Bitrnell  v.  United  States,  11  Fed.  Supp.  68, 
and 

Dunn  r.  United  States,  heretofore  cited. 

(10)  Ap))ellant  cites  no  authority  or  law  which 
deprives  the  Japanese  of  Okinawa  and  adds  it  to  the 
United  States.  He  claims  it  is  not  foreign  territory 
because  of  General  MacArthnr's  order  taking  military 
control  and  that  the  island  is  militarily  occupied.  He 
admits  that  the  provost  marshal  of  the  armed  forces 
makes  the  regulations  for  the  operation  of  the  civilian 
population  of  the  island.  The  military  government 
consists  merely  of  officers  of  the  armed  forces  who 
take  over  the  temporaiy  <rovernment  of  the  territory 
which  has  been  seized  by  the  armed  foT'ces,  for  the 
purpose  of  relieving  the  Army  of  controlling  the  ci- 
vilian population.    They  are  only  agents  of  the  niili- 


tary  forces.  The  piovost  marslial  is  merely  con- 
cerned with  enforcing  among  the  troops  the  regula- 
tions laid  down  by  the  commanding  general  for  his 
troops.  We  may  add  that  in  addition  ap[)ellant  states 
there  are  military  ])laiies  and  a  military  air  base  on 
the  island.  We  also  have  military  planes  and  a  mili- 
tary air  base  in  England,  however  we  believe  that 
England  would  object  to  this  Court  finding  that  Eng- 
land is  a  part  of  the  United  States. 

(11)     The  Court  in 

Celine  Smith,  cf  ah  v.  United  States,  No.  28865, 
succinctly  stated  the  law  in  its  opinion  as  follows: 

**Saipan,  one  of  the  former  Japanese  mandated 
islands  in  the  South  Pacific  Ocean,  has  been 
placed  under  the  International  Trusteeship  of  the 
United  Nations.  The  Trusteeship  became  effective 
under  an  agreement  dated  July  18,  1947,  between 
the  United  States  and  the  Security  Council  of  I 
the  United  Nations.  By  its  terms,  the  United 
States  acts  as  administering  authority  of  the 
Trustee  territory. 

The  conclusion  is  unescapable  that  Saipan  is, 
and  was,  at  the  time  the  injury  alleged  occurred,  a 
*  foreign  country'  within  the  meaning  of  28  U.S.C. 
943k.  Obviously  Saipan  is  not  and  never  has  been 
a  component  part  or  political  subdivision  of  the 
United  States  or  one  of  its  possessions  *   *  *'\ 

Saipan  is  in  the  same  position  as  Okinawa  as  far  as 
this  case  is  concerned. 


L 

^^^P  LAW  APPLICABLE. 

H*     Apparently  the  only  part  of  the  trial  Court's  opin- 
Prion  which   the  appellant  takes   exception   to,   in   its 
^  brief,  is  where  the  Court  stated  that  such  law  as  ex- 
'  isted  in  Okinawa,  is  Japanese  enacted  law,  and  no 
'  Japanese  law  was  pleaded  or  proven.    Appellant  an- 
'  swers  this  statement  by  saying  the  accident  had  oc- 
curred in  an  area  which  was  legally  void  and  that  it 
was  under  the  sovereignty  of  the  United  States.    (Ap- 
pellant's Brief,  p.  19.)    Appellant's  answer  begs  the 
question.  He  proves  it  by  a  statement  which  he  has  to 
prove.   Assuming,  for  the  purpose  of  argument,  there 
'  is  no  law,  then  he  has  no  cause  of  action,  for  the  Tort 
Claims  Act  is  governed  by  ^^the  law  of  the  place  where 
the  act  or  omission  occurred".    There  is  no  evidence 
that  Okinawa  is  under  the  sovereignty  of  the  United 
States.    In  fact  the  evidence  is  just  the  contrary.    It 
was  under  the  temporary  control  of  tlie  United  States 
Army.    (We  think  it  has  now  been  placed  under  the 
control  of  the  United  States  Navy.)  Congress,  as  the 
legislative  body  of  the  United  States,  has  not  enacted 
any  laws  for  Okinawa.    The  Commanding  General  of 
the  Army,  or  the  Commanding  Officer  of  the  Navy, 
merely  makes  such  regulations  as  lie  desires  for  the 
safety  or  control  of  the  Army  or  Navy  and  which 
may  be  applicable  to  the  civilian  population  of  Oki- 
nawa  insofar  as   the   Army  or   Navy   is   concerned. 
There  is  no  evidence  that  the  Japanese   hxws  were 
abrogated,    nor    is   there    anything   in    the    record    to 
disclose  this.   It  w^ould  seem  to  be  a  presumption  that, 
until  tlie  contrary  ai)pears,  that  the  Japanese  law  was 


still  governing.  We  agree  with  the  appellant,  that  if 
the  Japanese  law  has  been  abrogated,  then  Okinawa 
has  no  law. 

Saipan  is  similarly  situated  as  far  as  this  ease  is 
concerned,  as  Okinawa,  3'et  Congress  showed  it  never 
intended  this  Act  to  apply  to  these,  islands  when  it 
recently  passed  Private  Law  No.  396,  81st  Congress, 
2nd  Session,  approved  March  16,  1950,  compensating 
a  Mr.  Finley  for  personal  injuries  caused  by  the  negli- 
gent operation  of  a  Government  vehicle  on  Saipan. 
Obviously  Congress  would  not  have  done  so  if  the 
claim  was  within  the  purview  of  this  Act.  On  the  con- 
trary, both  the  House  and  Senate  Committees  in  re- 
porting on  this  Private  Law,  held  that  private  relief 
was  necessary. 

In  the  footnote  of  the  case  of 

IJ.  S,  V.  Spelar,  338  U.S.  217, 
the  Court  states : 

*^  Local  laws  must  be  j)leaded  since  the  Federal 
Tort  Claims  Act  permits  suits  only  'where  the 
United  States,  if  a  private  person,  would  be  liable 
*  *  *  in  accord  with  the  law  of  the  place  where  the 
act  or  omission  occurred'." 

The  Supreme  Court  in  that  case  further  said: 

a*  ^  *  Congress  was  unwilling  to  subject  the 
United  States  to  liabilities  depending  u])oii  the 
law  of  a  foreign  power 


*  *  *  M 


On  May  17,  1950,  the  United  States  De])artment  of 
Defense  announced  a  plan  liad  been  di'awii  by  wliich 
Kvukvn    Islands,    licld    b\-    tlio    United    States    under 
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the  Provisional  Trusteeship  of  the  United  States  was 
'to  be  returned  to  Japanese  sovereignty.    The  Court 
perhaps  can  take  judicial  notice  of  this  and  also  per- 
haps that  this  plan  has  been  changed. 

It  is  the  view  of  the  trial  Court  that  tliis  phase  of 
the  case  is  not  the  controlling  point,  as  the  trial  Court 
pointed  out  in  its  decision,  although  it  stated  that  it 
was  inclined  to  the  view  that  the  Japanese  law  cov- 
ered the  law  of  the  place.  However  it  is  a  factor 
of  the  Federal  Tort  Claims  Act  and  an  additional 
reason  why  Okinawa  is  a  foreign  territory. 

Appellant  relies  on  his  statement,  that  in  the  ab- 
sence of  proof,  the  law  is  presumed  to  be  that  of  Cali- 
fornia. We  can  not  reconcile  this  statement  with  the 
Spelar  case,  nor  does  it  seem  reasonable  that  the 
j  burden  would  be  upon  the  defendant  to  plead  and 
j  prove  the  law  where  the  accident  occurred.  It  seems 
to  us  the  plaintiff  must  prove  his  own  cause  of  action, 
and  in  showing  a  violation  of  a  law,  he  should  plead 
and  prove  the  law\ 

Appellant  queries  as  to  whether  we  can  indulge  in 
a  commitment  that  we  will  terminate  military  govern- 
ment or  occupation  in  Okinawa.  Our  answer  is,  can 
we  indulge  in  any  guessing,  or  if  we  can,  can  we  not 
speculate  contrary-wise?  Appellant  further  states 
that  the  mission  of  our  armed  foi'ces  is  to  carry  out 
the  responsibilities  of  the  United  States.  He  does 
not  state  oi*  prove  what  these  are.  However  we  do 
not  think  it  is  to  supersede  Congress  in  making  lows 


or  annexing  territory.    The  armed  forces  we  think' 
are  merely  a  l)ranch  of  the  Government  which  en- 
forces the  mandates  of  Congress  or  the  President. 

Appellant  states  that  the  United  States'  rights  to 
Okinawa  had  not  been  clearly  defined.  (Page  7.) 
Should  this  Court  supersede  Congress  in  so  doing? 
He  refers  to  the  Cross  v.  Harrison  case,  where  custom 
duties  were  enacted  before  a  treaty  of  peace  with 
Mexico  was  made.  We  think  it  is  not  in  point  and 
has  nothing  to  do  with  laws  and  annexing  territory, 
but  merely  with  regulations.  We  think  that  the  Army 
occupying  a  territory  may  make  such  regulations  as 
are  necessary  for  the  safety  or  well-being  of  its  com- 
mand, even  as  to  regulating  prices,  as  long,  among 
other  tilings,  as  it  does  not  conflict  with  the  laws  of  the 
United  States.    It  is  also  only  a  temporary  matter. 

Appellant  also  cites  Halleck  International  Law,  that 
a  state  may  acquire  a  domain  by  conquest  but  it  mustj 
be  confirmed  by  treaty  or  tacit  consent.  Certainly; 
there  is  no  treaty  as  yet  and  there  may  l)e  a  tacit  con- 
sent by  Russia  for  the  Array  to  occupy  Okinawa  pend- 
ing the  final  determination,  but  we  think  it  is  far- 
fetched to  say  that  Stalin  has  agreed  that  Okinawa] 
or  Japan  will  be  a  part  of  the  United  States. 


IS   THERE   SUFFICIENT  PROOF   UNDER  THE   FEDERAL   TORT] 
CLAIMS  ACT  TO  HOLD  THE  UNITED  STATES  LIABLE? 

This  part  of  the  points  raised  on  appeal,  as  like- 
wise the  third  ])()int,  may  l^e  considered  by  this  Court 
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)bUer  dicta.   However  as  the  points  have  been  raised, 
we  will  answer  briefly. 

The  Federal  Tort  Claims  Act  states,  under  the  head- 
ing **  Jurisdiction", 

''Subject  to  the  provisions  of  this  title  *  *  * 
the  United  States  District  Court  *  *  *  sliall  have 
exclusive  jurisdiction  *  *  *  render  judgment  *  *  * 
on  account  of  personal  injury  *  *  *  caused  by  the 
neglect  or  wrongful  act  *  *  *  of  any  employee  of 
the  Government  while  acting  in  the  scope  of  his 
office  or  employment  (italics  ours)  under  circum- 
stances where  the  United  States,  if  a  private  per- 
son, would  be  liable  to  the  claimant  *  *  *  in  ac- 
cordance with  the  law  of  the  place  where  the  act 
or  omission  occurred." 

It  will  be  noted  that  the  law  specifically  makes  the 
United  States  liable  and  gives  the  Court  jurisdiction 
only  while  ''acting  in  the  scope  of  his  employment". 
Therein  it  differs  with  the  California  law.  In  tliis  case 
there  is  no  common  law  involved.  It  is  purely  statu- 
tory. The  plaintiff  can  sue  only  through  the  permis- 
sion of  the  sovereign  and  only  upon  the  exact  terms 
it  permits.  The  Act  makes  it  mandatory  on  the  ap- 
l^ellant  to  prove  someone  was  at  the  time  of  the  im- 
pact acting  within  the  scope  of  his  employment.  If 
appellant  does  not  do  so,  the  District  Court  has 
no  jurisdiction  to  try  the  case.  It  is  a  jurisdiction 
requisite,  a  condition  sine  qua  non.  No  presumption 
can  be  indulged  in  because  (a)  the  sovereign  requires 
proof,  (b)  ''a  presumption  is  a  deduction  which  the 
law  expressly  directs  to  be  made  *  *  *".   (See  1959 


x^ 


C.C.P.  of  Calif.)    Presumptions  are  wholly  creatures 
of  law. 

Davis  V,  Hearst,  160  C.  143,  116  P.  530. 
Here  the  law  expressly  states  and  directs  tliat  the 
Court  only  has  jurisdiction  if  the  employee  was  in 
the  scope  of  his  employment  and  then  applies  the  law 
of  the  place  of  the  accident.  Congress  could  have 
simply  left  out  the  scope  of  employment  in  the  Act,  if 
that  was  its  intention. 

The  Legislature  may  ])rovide  certain  things  sha) 
be  presumptive  or  prihui  facie  evidence. 

People  V,  Fitzgerald,  14  C.A.  (2d)  180,  58  P, 
(2d)  718. 
But  Congress  did  not  so  provide.  On  the  contrary  i1 
made  it  mandatory  that  it  be  proven  before  the  Cour 
has  jurisdiction.  There  are  no  presumptions  ev(Mi  ir 
the  State  of  California,  except  those  enumerated  in  th( 
Code  of  Civil  Pi'ocedure  of  California. 

Setrakian  v.  LAC.,  61  C.A.  582,  215  Pac.  504 
Nor  can  a  presumption  b(»  based  upon  a  presumption 
A  similar  case  of  this  on  the  facts  and  law  is  the  cast 
of 

Victor  Huhsch  v,  U.  S,,  174  F.   (2d)  7. 
We   cannot   distinguish   that  case    from   the   pi'esen 
on  the  law  involved.    This  case  is  so  important  tliat^ 
we  do  not  desire  to  (juote  part  tliei-eof. 

Another  case  is 

U.  S.  i\  Evelifu  CampheU,  172  F.  (2d)  500. 
'I'he  facts  in  this  case  are  not  as  clearly  in  ])oint  as  in 
the  llubsrli  case  but  the  basis  I'oi'  the  decision  is  the 
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>ame.   In  this  case  a  United  States  sailor,  while  run- 
ning for  a  troop  train,  struck  and  injured  a  lady.  The 
plaintiff  contended  tlie  sailor  was  acting  ''in  line  of 
^duty'\  wiiich  in  the  Tort  Claims  Act  is  the  same  as 
»iurse  and  scope  of  employment.    The  Circuit  Court 
■  in  holding-  tins  was  not  so,  stated, 

*'The  whole  structure  and  content  of  the  Fed- 
eral Tort  Claims  Act  makes  it  crystal  clear  that 
in  enacting  it  and  thus  subjecting  the  Government 
to  suit  in  tort,  the  Congress  w^as  undertaking  with 
the  greatest  precision  to  measure  and  limit  the 
liability  of  the  Government,  under  the  doctrine  of 
respondeat  superior,  in  the  same  manner  and  to 
the  same  extent  as  the  liability  of  private  persons 
under  that  doctrine  w^ere  measured  and  limited  in 
the  various  states.  The  very  heart  and  substance 
of  the  act  is  to  be  found  in  the  words,  'scope  of  his 
office  or  employment',  not  as  appellee  would  read 
them  when  wrenched  out  of  their  context,  but  as 
they  are  precisely  limited  in  it." 

Therefore  it  seems  clear  that  the  appellant  must 
prove  that  the  crane  was  left  there  by  an  employee 
of  the  United  States.  This  he  has  apparently  failed 
to  do.  The  mere  fact  that  there  was  "'U.S.M.G.  or 
V.  S.  Military  Government  painted  on  the  vehicle, 
as  testified  by  apjjellant's  witness,  does  not  make  it 
an  act  of  negligence  within  the  course  and  scope  of 
the  authority.  Perhaps  the  vehicle  may  have  been 
stolen,  borrowed,  rented,  or  one  of  many  othei*  rea- 
sons beyond  the  scope  of  the  employment  of  a  Gov- 
ernment employee.  It  may  have  ])een  rented  by  tlie 
contractor  doing  the  work  on  Okinaw'a,    We  do  not 


i* 


know,  and  apparently  neither  does  the  appellant,  yet 
the  burden  is  on  the  appellant  to  prove  this. 

Another  exemption  under  this  Act  is  that  of  an  em- 
ployee acting'  within  his  discretion,  and  it  may  have 
come  under  this  exemption. 

In 

King  v.  United  States,  178  F.  (2d)  320, 
a  United  States  aeroplane  was  taken  by  one  of  the 
Army  personnel  without  the  consent  of  the  member's 
superior  officer.  It  crashed  into  the  plaintiff's  home 
but  recovery  was  denied  on  the  ground  that  it  was  not 
within  the  course  and  scope  of  the  employment  of  said 
member  of  the  Army  persomiel. 

In 

U,  S.  v,  Eleazer,  177  F.  (2d)  914, 
an  officer  was  driving  home  on  leave  and  collided  with] 
plaintiff's  automobile.    It  was  held  he  was  acting  for] 
his  own  purpose. 

As  Judge  Bone  of  this  Circuit  said : 

**The  sovereign  surrenders  its  immunity  to  suil 
only  where  the  act  in  question  is  performed  withii 
the  scope  of  employment.'' 


CALIFORNIA  GUEST  LAW. 

We  do  not  think  tliat  the  law  of  this  case  is  the  law 
of  California,  but  if  so,  would  not  the  appellant  come 
within  the  so-called  California  Guest  Law?  That  is, 
he  was  riding  in  an  automobile  of  the  United  States 
as  a  guest  without  paying  any  consideration  therefor, 
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and  while  so  riding,  was  injured.  In  such  a  ease,  he 
an  not  recover  unless  he  shows  intoxication  or  willful 
misconduct  of  said  driver.  (Vehicle  Code  1935,  Sec. 
103.)  A  general  discussion  on  this  law  is  stated  in  2 
Cal.  Jur.  Priid,  Sup  p.  page  567. 

Dated,  San  Francisco,  California, 
February  7, 1951. 

Respectfully  submitted, 

Frank  J.  Hennessy, 

United  States  Attorney, 

Rudolph  J.  Scholz, 

Assistant  United  States  Attorney, 

Attoi^ieys  for  Appellee, 
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In  the  Southern  Division  of  the  United  States 
District  Court  for  the  Northern  District  of 
California 

No.  29769 

HARRY  P.  MEILINK,  Trustee  of  the  Estate  of 
BRICK  O'  GOLD,  a  Corporation, 

Plaintiff, 
vs. 

J.  R.  NORBERG,  an  Individual,  Doing  Business 
as  NORBERG  ADJUSTMENT  BUREAU; 
HOPE  D.  PETTEY,  WILLIAM  B.  DOLPH, 
ALICE  HUSTON  LEWIS,  HELEN  S. 
MARK,  ELIZABETH  N.  BINGHAM,  D. 
WORTH  CLARK,  EDWIN  P.  FRANKLIN, 
GLENNA  G.  DOLPH,  Individually  and  Doing 
Business  as  Co-partners  Under  the  Firm  Name 
and  Style  of  KJBS  BROADCASTERS; 
FIRST  DOE,  SECOND  DOE  and  THIRD 
DOE, 

Defendants. 

COMPLAINT  TO  RECOVER  PREFERENCE 

Plaintiff  complains  of  the  above-named  defend- 
ants and  each  of  them  and  for  cause  of  action 
alleges: 

I. 

Defendants,  First  Doe,  Second  Doe  and  Third 
Doe,  are  the  fictitious  names  of  defendants  whose 
tru(»  names  are  unknown  to  plaintiff,  and  plaintiff 
asks  that  when  such  true  names  are  discovered  that 
this  Complaint  may  be  amended  by  ins(»rting  such 
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true  names  in  the  j)laee  and  st(Vid  of  such  fictitious 
names. 

II. 

This   action   arises   under   the   Act   of   Congress 
relating  to  Bankruptcy  as  amended  in  1938,  U.S.C, 
Title  11,  Section  96(b),  as  hereinafter  more  full 
appears. 

III. 

On  November  9,  1949,  an  involuntary  petition  i 
bankruptcy  was  filed  against  Brick  O'  Gold,  a  cor-< 
poration,  in  the  Southern  Division  of  the  United 
States  District  Court  for  the  Northern  District  of 
California,  and  on  November  28,  1949,  said  Brick 
O'  Gold,  a  corporation,  was  adjudicated  a  bankrupt 
by  said  Court.  Thereafter,  and  on  Fe))ruary  14, 
1950,  plaintiff  was  appointed  Trustee  of  the  estate 
and  effects  of  said  bankrupt  and  presented  his  bond, 
as  required  by  law,  which  was  approved  by  said 
Court  and  ever  since  plaintiff*  has  been,  and  now  is, 
the  duly  appointed,  qualified  and  acting  Trustee  of 
the  estate  of  said  bankrupt,  all  of  which  appears  by 
the  records  of  the  Clerk  of  the  above-entitled  Court, 
in  those  certain  proceedings  entitled  ''In  the  Matter 
of  Brick  O'  Gold,  a  corporation.  Bankrupt,''  and 
being  No.  38320-G,  In  Bankruptcy,  of  said  records. 

IV. 

That  within  four  (4)  months  next  ])receding  the 
filing  of  said  involuntary  petition  in  bankruptcy 
and  more  ])articularly  on  oi*  about  Se])teml)er  13, 
1949,  and  in  the  District  aforesaid,  and  while  said 
Brick  O'  Gold,  a  corporation,  was  then  and  there 
insolvent,  defendants  causcnl  a  writ  of  attachmc^nt 
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on  said  September  13,  1949,  to  be  levied  on  property 
belonging  to  said  Brick  O'  Gold,  a  corporation, 
bankrupt,  which  said  writ  of  attachment  was  issued 
in  that  certain  action  entitled  *'J.  R.  Norberg,  an 
individual  doing  business  as  Norberg  Adjustment 
Bureau,  Plaintiff,  vs.  Brick  O^  Gold,  Inc.,  a  cor- 
poration, et  al..  Defendants,^'  being  action  No. 
258127  of  the  files  and  records  of  the  Clerk  of  the 
Municipal  Court  of  the  City  and  County  of  San 
Francisco,  State  of  California,  which  said  action 
was  filed  on  or  about  September  12,  1949,  on  a  claim 
assigned  to  said  defendant,  J.  R.  Norberg,  an  indi- 
vidual doing  business  as  Norberg  Adjustment 
Bureau,  by  said  defendants,  KJBS  Broadcasters,  a 
co-partnership ;  and  thereafter  said  defendants 
caused  a  writ  of  execution  to  be  levied  on  the 
property  of  the  bankrupt,  as  a  result  of  which  there 
came  into  the  possession  of  said  respondents  the 
total  sum  of  One  Thousand  Seventy-six  Dollars  and 
Forty  Cents  ($1,076.40);  that  at  the  time  of  the 
levy  of  said  writs,  as  aforesaid,  said  defendants 
were  generally  and  wholly  unsecured  creditors  of 
said  Brick  O'  Gold,  a  corporation,  bankrupt,  and 
that  in  procuring,  pursuant  to  the  levy  of  said  writs 
of  attachment  and  execution,  the  said  amount  of 
One  Thousand  Seventy-six  Dollars  and  Forty  Cents 
($1,076.40),  it  ena})led  said  defendants,  as  such 
creditors,  to  obtain  payment  of  a  greater  percentage^ 
of  their  said  debt  than  other  creditors  of  bankru])t 
of  the  same  class. 

^^ 
That  at  the  time  of  the  levy  of  the  writ  of  attach- 
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merit  on  said  September  13,  1949,  and  the  writ  of 
execution  on  or  about  October  5,  1949,  said  defend- 
ants and  each  of  them  had  reasonable  cause  to 
believe  that  the  enforcement  of  said  levies  of  attach- 
ment and  execution  would  effect  a  preference  and 
that  defendants  and  each  of  them  at  the  time  of 
said  levies  and  at  all  times  thereafter  knew  and/or 
had  reasonable  cause  to  know  that  said  bankrupt 
was  then  and  there  insolvent. 

VI. 

That  other  of  said  bankrupt's  general  and  wholly 
unsecured  creditors  have  duly  filed  in  the  bank- 
ruptcy proceedings  of  the  said  Brick  O'  Gold,  a 
corporation,  bankrupt,  duly  verified  and  proper 
proofs  of  their  respective  claims  against  its  said 
estate,  which  said  claims  have  been  allowed,  and 
that  the  assets  of  said  bankrupt  estate  are  insuffi- 
cient to  satisfy  the  claims  for  said  creditors  in  full. 

Wherefore,  plaintiff  prays  judgment  against  said 
defendants  and  each  of  them  for  the  said  sum  of 
One  Thousand  Seventy-six  Dollars  and  Forty  Cents 
($1,070.40)  plus  legal  intercvst  from  and  after  the 
date  of  the  filing  of  this  action  to  the  date  of  judg- 
ment herein,  for  costs  herein  incurred  and  for  such 
other,  further  and  proper  relief  as  may  be  meet  in 
the  premises. 

MAX  H.  MARGOLIS, 

JAMES  M.  CONNERS, 

By  /s/  JAMES  M.  CONNERS, 

Attorneys  foi*  Plaintiff. 
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United  States  of  America, 

N^orthern  District  of  California, 

City  and  County  of  San  Francisco — ss. 

I     James  M.  Conners,  being  first  duly  sworn,  deposes 
f  and  says : 

<  That  he  is  one  of  the  attorneys  of  record  for 
1  Harry  F.  Meilink,  the  Trustee  named  in  the  f ore- 
( going  petition;  that  he  makes  this  verification  for 
and  on  behalf  of  said  Harry  F.  Meilink  for  the 
reason  that  said  Harry  F.  Meilink  is  temporarily 
outside  of  the  County  wherein  afiiant  maintains  his 
office;  that  he  has  read  the  petition  and  knows  the 
contents  thereof  and  that  the  same  is  true  of  his 
own  knowledge,  except  as  to  to  those  matters  therein 
alleged  on  information  or  belief,  and  as  to  such 
matters  he  believes  it  to  be  true. 

/s/  JAME  M.  CONNERS. 

Subscribed  and  sworn  to  before  me  this  19th  day 
of  May,  1950. 

[Seal]        /s/  C.  J.  DORAN, 
Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed] :    Filed  May  24,  1950. 
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[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  now  defendants  above  named,  J.  R.  Nor- 
berg,  an  individual  doing  business  as  Norberg 
Adjustment  Bureau;  Hope  D.  Pettey,  William  B, 
Dolph,  Alice  Huston  Lewis,  Helen  S.  Mark,  Eliza- 
beth N.  Bingham,  D.  Worth  Clark,  Edwin  P. 
Franklin,  Glenn  G.  Dolph,  individually  and  doing 
business  as  copartners  under  the  firm  name  and 
style  of  KJBS  Broadcasters,  and  answering  plain- 
tiff's complaint  on  file  herein  admit,  deny,  and 
allege  as  follows,  to  wit: 

I. 

Answering  paragraph  IV  of  said  complaint,  said 
defendants  deny  each  and  every,  all  and  singular, 
generally  and  specifically  the  allegations  therein 
contained,  save  and  except  that  said  defendants  ad- 
mit that  on  or  about  September  12,  1949,  an  action 
was  filed  by  defendant  herein,  J.  R.  Norberg,  in  the 
Municipal  Court  of  the  City  and  County  of  San 
Francisco,  and  being  Number  258127,  and  in  said 
action,  a  number  of  Writs  of  Attachment  were 
levied  upon  a  number  of  alleged  debtors  of  said 
purported  bankrupt,  and  thereafter  a  judgment  was 
obtained  against  said  alleged  banki'upt,  and  there- 
after a  AVrit  of  Execution  was  levied  uj)on  several 
allegcnl  debtors  of  said  pur])orted  banki'upt,  and  on 
or  about  O(*to])er  f),  1949,  pursuant  to  said  Writ  of 
Execution,  defendant  J.  K.  Ni^rbcrg  herein  obtained 
the  sum  of  $1,076.40. 
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II. 

Answering  paragraph  V  of  said  complaint,  said 
defendants  deny  each  and  every,  all  and  singular, 
ijfenerally  and  specifically  the  allegations  therein 
contained,  save  and  except  as  to  the  matters  herein- 
after specifically  admitted. 


III. 

n  Answering  paragraph  VI  of  said  complaint,  said 
(defendants  deny  each  and  every,  all  and  singular, 
,  generally  and  specifically  the  allegations  therein 
J  contained. 


f       Wherefore,  defendants  pray  that  they  be  hence 
(   dismissed  with  their  costs. 

/s/  WILLIAM  BERGER, 

Attorney  for  Defendants. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :     Piled  June  9,  1950. 
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FINDINGS  OP  PACT  AND 
CONCLUSIONS  OP  LAW 

The  above-entitled  action  came  on  regularly  for 
trial  before  the  above-entitled  Court  on  August  1, 
1950,  Max  H.  Margolis  and  James  M.  Conners  ap- 
pearing by  and  through  Max  H.  Margolis  as  attor- 
neys for  plaintiff  above  named,  and  William  Berger 
appearing   as   attorney    for   the   defendants    above 
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named,  and  evidence  both  oral  and  documentary 
having  been  introduced  and  the  continued  trial  of 
said  cause  having  l)een  set  over  to  August  2,  1950, 
at  which  time  additional  evidence  both  oral  and 
documentary  having  been  introduced,  at  the  conclu- 
sion of  which  the  matter  having  been  submitted  to 
the  Court  for  decision,  the  Court  finds  the  facts  and 
states  the  conclusions  of  law  as  follows: 

Findings  of  Fact 

From  the  evidence  both  oral  and  documentary  the 
Court  finds : 

1.  The  action  alleged  in  plaintiff's  complaint 
arises  under  the  Act  of  Congress  relating  to  Bank- 
ruptcy as  amended  in  1938,  U.S.C.  Title  11,  Sec- 
tion 96b. 

2.  On  November  9,  1949,  an  involuntary  petition 
in  bankruptcy  was  filed  against  Brick  O'  Gold,  a 
corporation,  in  the  Southern  Division  of  the  United 
States  District  Court  for  the  Northern  District  of 
California,  and  on  November  28,  1949,  said  Brick 
O'  Gold,  a  corporation,  was  adjudicated  a  bankrupt 
by  said  Court ;  and  thereafter  on  February  14,  1950, 
Harry  F.  Meilink,  plaintiff  above  named,  was  aj)- 
pointed  Trustee  of  the  estate  and  effects  of  said 
bankru})t  corporation  and  presented  his  bond,  as 
required  l)y  law,  which  was  approved  by  this  Court, 
and  ever  since  plaintiff  has  been  and  now  is  the 
duly  a])pointed,  (qualified  and  acting  Trustee  of  the 
estate  of  said  bankrupt,  all  of  which  a])])ears  from 
the  records  of  the  Clerk  of  the  abov(»-eiititl(»d  Coui't 
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:  in  those  certain  proceedings  entitled  ^*In  the  Matter 

of  Brick  O'  Gold,  a  corporation,  Bankrupt,"  and 

'  being  No.  38320-G,  In  Bankruptcy,  of  said  records. 

3.  That  within  four  (4)  months  next  preceding 
the  filing  of  said  involuntary  petition  in  bankruptcy 
on  November  9,  1949,  and  more  particularly  on 
September  12,  1949,  and  in  the  District  aforesaid, 
and  while  said  bankrupt.  Brick  O'  Gold,  a  corpora- 
:  tion,  was  then  and  there  insolvent,  defendants 
caused  a  writ  of  attachment  to  be  issued  and  levied 
on  property  belonging  to  said  Brick  O'  Gold,  a  cor- 
poration, bankrupt,  which  said  writ  of  attachment 
was  issued  in  that  certain  action  entitled  "J.  K. 
Norberg,  an  individual  doing  business  as  Norberg 
Adjustment  Bureau,  Plaintiff,  vs.  Brick  O'  Gold, 
Inc.,  a  corporation,  et  al.,  Defendants,"  being  action 
No.  258127  of  the  files  and  records  of  the  Clerk  of 
the  jMunicipal  Court  of  the  City  and  County  of  San 
Francisco,  State  of  California,  which  said  action 
was  filed  on  September  12,  1949,  on  a  claim  assigned 
to  defendant,  J.  R.  Norberg,  an  individual  doing 
business  as  Norberg  Adjustment  Bureau,  and  also 
known  as  James  R.  Norberg,  by  the  defendants, 
KJBS  Broadcasters,  a  copartnership;  and  there- 
after defendants,  on  October  5,  1949,  caused  a  writ 
of  execution  to  be  levied  on  the  property  of  the 
bankrupt,  as  a  result  of  which  there  came  into  the 
])ossession  of  defendants  the  sum  of  One  Thousand 
Seventy-Six  Dollars  and  Forty  Cents  ($1,076.40) 
which  represented  payment  in  full  of  defendants' 
claim;  that  at  the  time  of  the  lew  of  the  writ  of 
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attachment  defendants  were  generally  and  wholly 
unsecured  creditors  of  said  Brick  O'  Gold,  a  cor- 
poration, bankru])t;  and  in  procuring,  pursuant  to 
the  levy  of  said  writs  of  attachment  and  execution, 
the  said  amount  of  One  Thousand  Seventy-Six 
Dollars  and  Forty  Cents  ($1,076.40)  which  was 
the  full  amount  of  defendants'  claim,  it  enabled 
defendants,  as  creditors  of  bankrupt,  to  obtain  a 
greater  percentage  of  their  said  debt  than  othe 
creditors  of  bankrupt  of  the  same  class. 

4.  That  at  the  time  of  the  levy  of  the  writ  o 
attachment  on  September  12,  1949,  defendants  and 
each  of  them  had  reasonable  cause  to  believe  that 
the  enforcement  of  the  levy  of  attachment  would 
effect  a  preference  and  that  defendants  and  each 
of  them,  at  the  time  of  said  levy  and  at  all  times 
thereafter,  had  reasonable  cause  to  loiow  that  bank- 
rupt corporation  was  then  and  there  insolvent. 

5.  That  other  of  said  bankrupt's  general  and 
wholly  unsecured  creditors  have  filed  in  the  bank- 
ruptcy proceedings  of  the  said  Brick  O'Gold,  a 
corporation,  bankrupt,  duly  verified  and  proper 
proofs  ot  their  respective  claims  against  its  estate, 
which  claims  have  been  allowed  and  that  the  assets 
of  said  bankrupt  estate  are  insuflRcient  to  satisfy 
the  claims  of  said  creditors  in  full. 

Conclusions  of  Law 

1.  That  plaintiff,  Harry  P.  Meilink,  as  Trustee 
of  the  estate  of  Brick  O'Gold,  a  corporation,  bank- 
rupt, have  judgment  against  the  defendants,  J.  R. 
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:  Norberg,  an  individual  doing  business  as  Norberg 

"  Adjustment  Bureau;  Hope  D.  Pettey,  William  B. 

:  Dolpli,  Alice  Huston  Lewis,  Helen  S.  Mark,  Eliza- 

r  beth  N.  Bingham,  D.  Worth  Clark,  Edwin  P.  Frank- 

s  lin,  Glenna  G.  Dolph,  individually  and  dong  business 

>  as  co-partners  under  the  firm  name  and  style  of 

f  KJBS  Broadcasters,  in  the  sum  of  One  Thousand 

L   Seventy-Six  Dollars  and  Forty  Cents   ($1,076.40), 

'  plus  interest  at  the  rate  of  seven  per  cent  (7%)  per 

annum  from  and  after  May  24,  1950,  the  date  of 

tlie  filing  of  the  above-entitled  action,  together  with 

plaintiff's  costs. 

2.     That  the  complaint  as  to  FirvSt  Doe,  Second 
Doe  and  Third  Doe  be  dismissed. 

^  It  Is  So  Ordered  and  counsel  for  plaintiff  will 
submit  appropriate  judgment  in  accordance  here- 
with. 

Dated:     San  Francisco,  in  said  District;  August 
9th,  1950. 

/s/  J.  WATIES  WARING, 

United  States  District  Judge. 

Receipt  of  Copy  acknowledged. 
Lodged  August  3,  1950. 
[Endorsed]  :     Filed  August  9,  1950. 
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In  the  Southern  Division  of  the  United  States 
District  Court  for  the  Northern  District  of 
California 

No.  29769 

HARRY  F.  MEILINK,  Trustee  of  the  Estate  of 
BRICK  O '  GOLD,  a  Corporation, 

Plaintiff, 

vs. 

J.  R.  NORBERG,  an  Individual  Doing  Business 
as  NORBERG  ADJUSTMENT  BUREAU; 
HOPE  D.  PETTEY,  WILLIAM  B.  DOLPH, 
ALICE  HUSTON  LEWIS,  HELEN  S. 
MARK,  ELIZABETH  N.  BINGHAM,  D. 
WORTH  CLARK,  EDWIN  P.  FRANKLIN, 
GLENNA  G.  DOLPH,  Individually  and  Do- 
ing Business  as  Co-Partners  Under  the  Firm 
Name  and  Style  of  KJBS  BROADCASTERS; 
FIRST  DOE,  SECOND  DOE  and  THIRD 
DOE, 

Defendants. 

JUDGMENT  AFTER  TRIAL  BY  COURT 

This  cause  came  on  regularly  for  hearing  before 
the  above-entitled  Court  on  August  1,  1950,  and 
evidence,  both  oral  and  documentary,  having  been 
introduced  and  the  further  trial  of  said  matter 
Jiaving  been  continued  to  August  2,  1950,  at  whicli 
time  additicmal  evidence,  both  oral  and  documen- 
tary, having  bcn^n  introduced  and  the  matter  hav- 
ing been  submitted  for  decision,  it  was, 

Ordered,  Adjudged  and   Decreed   that   plaintiff. 
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.'  Harry  F.  Meilink,  as  Trustee  of  the  estate  of  Brick 
O'Gold,   a   corporation,   bankrupt,   have   judgment 
against  defendants,  J.  R.  Norberg,  an  individual 
doing  business   as    Norberg   Adjustment   Bureau; 
Hope  D.  Pettey,  William  B.  Dolph,  Alice  Huston 
*  Lewis,  Helen  S.  Mark,  Elizabeth  N.  Bingham,  D. 
Worth  Clark,  Edwin  P.  Franklin,  Glenna  G.  Uolph, 
individually  and  doing  business  as  co-partners  un- 
der the  firm  name  and  style  of  KJBS  Broadcasters, 
,^  in  the  sum  of  One  Thousand  Seventy-six  Dollars 
:  and  Forty  Cents  ($1,076.40),  together  with  interest 
,  thereon  at  the  rate  of  seven  per  cent   (7%)   per 
.  annmn  from  and  after  May  24,  1950,  and  costs  of 
action  incurred  herein,  and  that  plaintiff  have  exe- 
cution therefor. 

Dated:     San  Francisco,  in  said  District,  August 
9,  1950. 

/s/  J.  WATIES  WARING, 

U.  S.  District  Court  Judge. 

Approved  as  to  form,  as  provided  in  Rule  5(d). 

/s/  WILLIAM  BERGER, 

Attorney  for  Defendants. 

Lodged  August  3,  1950. 
[Endorsed]  :     Filed  August  9,  1950. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  TO 
CIRCUIT  COURT  OF  APPEALS 

Notice  is  hereby  given  that  the  defendants  above 
named,  J.  R.  Norberg,  an  individual  doing  busi- 
ness as  Norberg  Adjustment  Bureau;  Hope  D. 
Pettey,  William  B.  Dolph,  Alice  Huston  Lewis, 
Helen  S.  Mark,  Elizabeth  N.  Bingham,  D.  Worth 
Clark,  Edwin  P.  Franklin,  Glenna  G.  Dolph,  in- 
dividually and  doing  business  as  co-partners  under 
the  firm  name  and  style  of  KJBS  Broadcasters, 
hereby  appeal  to  the  Circuit  Court  of  Appeals  for 
the  Ninth  Judicial  Circuit  from  the  final  judgment 
made  and  entered  in  this  action  on  or  about  August 
9,  1950. 

/s/  WILLIAM  BERGER, 

Attorney  for  Defendants 
Above  Named. 

[Endorsed]  :     Filed  September  7,  1950. 


[Title  of  District  Court  and  Cause.] 

CLERK'S  CERTIFICATE 

I,  C.  W.  Calbi'eath,  Clerk  of  of  the  District  Court 
of  the  United  States  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing 
documents  and  accompanying  exhibits,  listed  below, 
are  the  originals  filed  in  this  Coui't  in  the  above- 
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entitled  case,  and  that  they  constitute  the  Record 
on  Appeal,  as  designated  by  the  parties,  to  wit: 

Complaint  to  Recover  Preference. 

Answer. 

Findings  of  Fact  and  Conclusions  of  Law. 

Judgment  After  Trial  by  Court. 

Notice  of  Appeal  to  Circuit  Court  of  Appeals. 

Designation  of  Record  on  Appeal. 

Supersedeas  Bond  and  Bond  on  Appeal. 

Appellee's  Designation  of  Additional  Portions 
of  the  Record  on  Appeal  Under  Rule  75(a). 

Affidavit  of  Service  by  Mailing  of  Additional 
Portions  of  the  Record  on  Appeal. 

Order  Extending  Time  to  Docket. 

Plaintiff's  Exhibits  Nos.  1,  2,  3,  4,  5  and  6. 

Defendants'  Exhibits  Nos.  A,  B,  C  and  D. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  this 
21st  day  of  November,  A.D.  1950. 

[Seal]  C.  W.  CALBREATH, 

Clerk. 

By  /s/  M.  E.  VAN  BUREN, 
Deputy  Clerk. 
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[Endorsed]  :  No.  12747.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  J.  R.  Norberg,  an 
individual  doing  business  as  Norberg  Adjustment 
Bureau;  Hope  D.  Pettey,  William  B.  Dolph,  Alice 
Huston  Lewis,  Helen  S.  Mark,  Elizabeth  N.  Bing- 
ham, D.  North  Clark,  Edwin  P.  Franklin,  Glenna 
G.  Dolph,  individually  and  doing  business  as  co- 
partners under  the  firm  name  and  style  of  KJBS 
Broadcasters,  Apj^ellants,  vs.  Paul  W.  Ryan,  Trus- 
tee of  the  estate  of  Brick  O'  Gold,  a  corporation, 
Appellee.  Transcript  of  Record.  Appeal  from  the 
United  States  District  Court  for  the  Northern  Dis- 
trict of  California,  Southern  Division. 

Piled  November  21,  1950. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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[ii   the    Southern   Division   of   the   United   States 
District  Court  for  the   Northern  District  of 
'        California 

No.  29769 

I  HARRY  F.  MEILINK,  Trustee  of  the  Estate  of 
BRICK  O '  GOLD,  a  Corporation, 

Plaintiff, 

'  vs. 

J.  R.  NORBERG,  an  Individual  Doing  Business 
as  NORBERG  ADJUSTMENT  BUREAU; 
HOPE  D.  PETTEY,  WILLIAM  B.  DOLPH, 
ALICE  HUSTON  LEWIS,  HELEN  S. 
MARK,  EDWIN  P.  FRANKLIN,  GLENNA 
G.  DOLPH,  Individually  and  Doing  Business 
€ts  Co-partners  Under  the  Firm  Name  and 
Style  of  KJBS  BROADCASTERS;  FIRST 
DOE,  SECOND  DOE  and  THIRD  DOE, 

Defendants. 

REPORTER'S  TRANSCRIPT 

Tuesday,  August  1,  1950 

Appearances : 

For  the  Plaintiff: 

MAX  H.  MARGOLIS  and 
JAMES  M.  CONNERS,  ESQ. 

For  the  Defendants: 

WILLIAM  BERGER,  ESQ. 
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Tuesday,  August  1, 1950,  at  10:00  o 'Clock  A.M. 

The  Clerk:  Meilink,  Trustee,  vs.  Norberg,  e< 
al.,  for  trial. 

Mr.  Margolis :     Ready  for  the  plaintiff. 

Mr.  Berger :     Ready  for  the  defendant. 

The  Court:  Gentlemen,  I  had  just  a  moment  t< 
glance  at  the  pleadings.  The  real  issue  here  is  aj 
to  the  insolvency  of  the  bankrupt  at  the  time  oi 
the  judgment  and  execution,  and  the  knowledge  o1 
the  parties  obtaining  same,  isn't  it? 

Mr.  Margolis:     That  is  correct. 

The  Court:     That  is  the  issue. 

Mr.  Berger :  At  the  tune  of  the  attachment,  youi 
Honor. 

The  Court:     At  the  time  of  the  attachment. 

Mr.  Margolis:     1  was  going  to  make  an  openinj 
statement  and  point  that  out,  two  matters  which] 
we  are  required  to  prove,  as  your  Honor  has  in-| 
dicated. 

The  Court:  Very  good.  Gentlemen,  you  may 
proceed. 

Mr.  Margolis:  We  will  call  as  our  first  witness 
on  behalf  of  the  plaintiff  Mr.  Paul  Loudolph. 

PAUL  LOUDOLPH 

called  as  a  witness  on  behalf  of  the  plaintiff,  being 
first  duly  sworn,  testified  as  follows: 

The   Clerk:     Will   you  state  your  name  to  the 
Coui-t,  pleased 
A.     Paul  Loudolph. 
The  Clerk:     Proceed.  [2*] 


*  Page  numbering  appearing  at  top  of  page  of  original  Reportcr'f 
Transcript  of  Record. 
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(Testimony  of  Paul  Loiidolpli.) 

Mr.  Margolis:  I  showed  counsel  the  original  in 
the  clerk's  office,  the  involuntary  petition  and 
schedules,  being  the  bankruptcy  proceedings  No. 
38320G,  which  I  want  to  show  the  witness,  your 
Honor.  The  pleadings,  as  already  indicated,  con- 
stitutes the  filing  of  the  involuntary  petitioned  as 
denominated  and  set  forth  in  paragraph  3. 

The  Court:  And  the  appointment  and  qualifica- 
tion of  the  trustee. 

Mr.  Berger:  Is  that  the  entire  file  of  the  bank- 
ruptcy court? 

Mr.  Margolis :  This  is,  Mr.  Berger,  the  file  from 
the  Clerk's  office  here,  the  United  States  District 
Court,  and  I  have  here  the  claims  which  were  filed 
with  the  referee  in  bankruptcy. 

Direct  Examination 
By  Mr.  Margolis: 

Q.  Mr.  Loudolph,  I  show  you  file  No.  38320G 
being  the  proceeding  in  the  matter  of  Brick  O'Gold, 
bankrupt,  and  direct  your  attention  to  the  schedules 
and  ask  you  whether  this  is  your  signature  at  the 
foot  of  each  and  every  page  of  the  schedules  ? 

A.     That  is  my  signature. 

Q.  And  you  were  President  of  the  bankrupt 
corporation,  is  that  correct?  A.     Yes,  sir. 

Q.  Prior  to  executing  and  signing  the  schedules 
did  you  [3]  examine  all  the  information  contained 
on  the  several  pages  which  comprise  these  sched- 
ules? A.     Yes,  sir. 
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( Testimony  of  Paul  Louclolph.) 

Q.  Aiid  who  gave  that  information  to  you,  it 
was  your  attorney  who  prepared  it  for  you,  isn't 
that  correct?  A.     Correct. 

Q.     Now,  can  you  tell  us  on  or  about  September 
12th,  or  on  September  12,  1949,  whether  all  of  thel 
assets  of  the  bankrupt  corporation,  at  the  fair  mar-l 
ket  value,  was  sufficient  to  pay  all  of  your  creditorgJ^ 
in  fulH  ' 

Mr.  Berger:     Just  a  moment,  that  is  calling,  not, 
only  for  an  opinion  and  conclusion,  but  also  callingi 
for  heai*say   evidence   and  the   records,   if  he   has 
records,  would  be  the  best  evidence,  and  so  no  foun- 
dation has  been  laid  for  a  question  of  that  kind, 

The  Court:  I  don't  think  that  is  too  general.  I 
think  he  can  tell  what  his  assets  were  and  what  hia 
liabilities  were. 

Mr.  Margolis:  I  think  also,  if  I  may  be  heard, 
your  Honor,  an  individual  owner  of  property,  of  a 
corporation,  where  one  is  familiar  with  what  the 
corporation  has  is  in  the  best  position  to  tell  the 
value  of  it.  That  was  the  purpose  of  it. 

The  Court:  Yes,  but  I  think  perhaps  instead  oi 
saying  cor})oration  you  might  say  I  have  a  dollar 
and  I  owed  $10,  and  the  judge  can  draw  a  conchi- 
sioii. 

Mr.  Margolis :    Very  well,  your  Honor.  [4] 

(^.  Can  you  tell  us,  Mr.  Loudol])h,  were  you  in 
active  conduct  of  the  corporation's  business  in  Sep- 
tember, 1949  f  A.     Yes,  sir. 

(^.  Do  you  know  what  the  assets  and  liabilities 
ot  the  corporation  consisted  of?  A.     Yes,  sir. 


vs,  Paul  W,  Ryan,  etc.  23 

(Testimony  of  Paul  Loudolph.) 

Q.  Can  you  tell  the  Court  substantially  what  the 
assets  were  on  September  12,  1949? 

A.  Well,  the  market  value  of  the  assets  were 
approximately 

Mr.  Berger:  Just  a  moment.  I  will  object  to 
that,  your  Honor.  The  question  was  what  were  the 
assets,  not  what  were  the  value  of  the  assets. 

The  Court :  What  were  the  assets,  and  then  you 
may  value  them.  What  did  the  assets  consist  of, 
real  estate,  personal  property,  manufacturing  mer- 
chandise ? 

A.  The  assets  consisted  of  plant  and  equipment, 
accounts  receivable,  notes  receivable,  very  little 
cash,  truck  equipment. 

Q.  (By  Mr.  Margolis)  :  What  was  the  general 
nature  of  the  business  so  the  Coui*t  will  understand 
the  situation? 

A.  The  general — the  business  we  had  was  a 
manufacturing  plant  in  Redw^ood  City  where  we 
manufactured  and  distributed  the  products  that 
were  sold.  We  used  it  as  a  warehouse,  products 
that  were  sold  in  13  franchise  stores.  We  had  13 
dairy  product  stores,  supplied  them  from  a  central 
warehouse  in  Redwood  City. 

The  Court:  What  was  the  general  nature  of  the 
products  you  [5]  manufactured  ? 

The  AVitness:  Practically  our  main  ])r()duct  was 
ice  cream,  and  sold  cheese  and  eggs  and  butter,  milk. 
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(Testimony  of  Paul  Loudolph.) 

Q.  Did  the  corporation  own  this  equipment  you 
speak  of  free  and  clear? 

A.  No,  we  had  a  chattel  mortgage  with  the  Pa- 
cific National  Bank,  San  Francisco. 

Q.  And  was  that  property  subsequently  sold  by 
the  bank?  A.     Yes,  they  sold  it. 

Q.  And  what  was  the  balance  due  and  owing  the 
bank  at  tlio  time  of  the  levy  of  this  attachment  on 
September  12,  if  you  know? 

A.  $9,000,  plus  a  small  amount  of  interest,  but 
the  loan  was  |9,000. 

Q.     And  what  did  the  property  bring  upon  sale! 

A.     $5999.99. 

Q.  $5999.99.  Now,  were  all  of  the  accounts  re- 
ceivable collectable  on  September  12,  1949? 

A.  No,  one  of  our  main  troubles  was  that  the 
accounts  receivalbe  were  not  collectable.  The  stores 
were  not  doing  well. 

Q.  Now,  you  have  set  forth  here  under  schedule 
A-3  the  list  of  the  names,  addresses  and  amounts  of 
the  unsecured  creditors,  is  that  correct?  Will  you 
take  a  look  at  the  schedules  which  you  signed?  [6] 

A.     This  is  a  correct  list  of  our  creditors. 

Q.  And  now  much  was  owing  at  the  time  of  the 
execution  of  the  schedules? 

The  Court:     That  was  in  November? 

Mr.  Margolis:     That  is  correct. 

A.  About  $43,000  on  these  unsecured.  I  notice 
some  salaries  in  here,  might  make  that  a  little 
higher. 
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(^  restiinony  of  Paul  Loudolph.) 
'      Q.     Yes.    Was  the  amount  more  or  less  on  Sep- 
tember 12,  1949? 
f      A.     No,  it  was  approximately  the  same  because 
we  got — our  situation  became  so  bad  that  we  had  to 
^  pay  cash  for  everything.    We  operated  on  a  COD 

basis;  everybody  put  us  on  a  COD. 
f      Q.     Now,  outside  of  the  accounts  receivable,  did 
^  you  have  any  other  assets  ? 

A.  We  had  some  notes  on  balance  due  of  stores 
that  was  pledged  to  the  Pacific  National  Bank  along 
with  the  plant  and  equipment. 

Q.  Did  you  have  any  equity  in  those  notes  on 
September  12,  1949? 

Q.  Yes,  we  had  some  equity — I  don't  know,  be- 
cause the  bank  still  has  the  notes  and  they  realized 
$6000,  or  $5999,  and  I  don't  know  just  how  they 
came  out  on  the  balance.  I  know^  it  made  some  set- 
tlements, but  they  were  very  low. 

Q.  Were  all  of  the  equity  or  vahie  of  the  notes 
plus  whatever  could  be  recovered  on  the  accounts 
receivable  and  any  other  assets  you  had  sufficient  to 
pay  the  general  creditors?  [7]  A.     No. 

The  Court:  What  were  the  accounts  i-eceivable 
as  shown  in  the  petition  for  bankruptcy?  Aren't 
they  set  out  in  the  assets  ? 

Mr.  Margolis :     They  are.  Your  Honor. 

The  Witness:  I  could  give  them  at  the  time  verv 
closely  but 

Q.  (By  Mr.  Margolis)  :  Look  at  schedule  B-3. 
Probably  not  familiar  with  the  caption,  the  witness 
isn't. 
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(Testimony  of  Paul  Loudolph.) 

The  Court :     Yes,  you  find  it  for  him. 

Q.  (By  Mr.  Mare^olis) :  The  court  wants  to 
know  what  the  accounts  receivable  were,  Mr.  Lou- 
dolph?   You  find  them  under  schedule  B-3. 

A.  They  are  in  a  total  of  approximately  $13,- 
500,  some  cents. 

Q.     Did  you  have  any  other  assets? 

The  Court:  You  say  those  accounts  receivable 
were  not  very  good,  there  were  not  a  great  many  of 
them  collectable? 

The  Witness:     They  weren't  collectable  because 
the  stores  were  not  making  money.    We  gave  thislj 
credit  to  hope  for  the  better,  which  never  happened. 
If  we  ever  tried  to  collect  these  the  stores  would 
have  to  close. 

Q.  (By  Mr.  Margolis) :  Did  you  owe  any  taxes 
also,  Mr.  Loudolph?  A.     Yes,  sir. 

Q.  Will  you  look  at  Schedule  A-1  and  tell  how 
much  in  taxes  you  owed;  schedule  A-1  as  set  forth 
there.  A.     $976.  [8] 

Q.  I  notice  also  on  the  schedule  A-4,  signed  by 
yourself  as  president  of  the  Brick  O'Gold,  that 
there  was  an  obligation  to  the  Morris  Plan  in  the 
sum  of  $14,866. 

A.  That  is  a  contingent  liability.  The  stores 
})ought — when  the  peo])le  bought  the  stores  they 
financed  with  the  Morris  Plan,  some  of  them  did. 
We  went  on  the  notes  along  with  them  as  a  con- 
tingent liability. 

Q.     And   at   the   time   of  the   attachments,    Sep- 
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timber  12,  13,  1949,  did  you  owe  the  Morris  Plan 

any  money? 

A.  Did  we  owe  them  besides  this  contingent 
liability? 

Q.     Yes. 

A.  We  owed  them  a  small  amount,  maybe  $2000. 
It  was  covered  by  the  truck  equipment  and  auto- 
mobile. 

Q.     I  see. 

Mr.  Margolis:  Now,  I  exhibit  to  counsel,  Your 
Honor,  the  claims  from  the  clerk's  oflSce  being  31  in 
number. 

The  Court:     Unsecured  creditors? 

Mr.  Margolis:  That  is  correct.  Your  Honor.  I 
haven't  run  a  total  on  them  as  yet.  Your  Honor.  I 
just  picked  them  up  this  morning.  They  represent 
the  claims  approved  and  allowed.  Subject  to  check- 
ing, however,  if  Your  Honor  please,  in  that  file  of 
secured  claims,  which  of  course  we  have  to  leave 
out  in  our  computation  of  the  unsecured  creditors, 
for  the  purpose  of  having  counsel  examine  the  file 
so  that  I  can  exhibit  it  to  the  witness [9] 

The  Court :  Can  you  state  whether  they  are  ap- 
proximately the  same  as  that  shown  in  the  petition 
schedules  ? 

Mr.  Margolis:  Schedules — that,  1  don't  know 
without  checking.  Your  Honor.  Often  times  in  the 
matters  creditors  phone  in  to  inquire  what  ])Ossible 
assets  are  in  a  certain  case  and  won't  go  to  the 
trouble  or  expense  of  a  Notory  fee  to  pre})are  a 
claim.    These  claims  came  into  the  clerk's  office; 
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there  are  41.  There  may  be  one  or  two  more  se- 
cured claims.  There  are,  however,  sufficient  unse- 
cured claims  to  my  knowledge  to  establish  the 
percentage  theory  which  we  allege  is  one  of  the 
elements  and  with  which  there  is  no  disjmte. 

Mr.  Berger:  I  don't  know  what  he  means  by 
dispute,  1  don't  know  if  it  is  a  disputed  fact.  I 
haven't  gone  into  the  matter.  I  feel  from  our  evi- 
dence we  will  prove  that  they  were  not  even  entered, 
and  don't  have  any  point  in  going  into  these  claims, 
but  I  can't  see — I  don't  dispute  them;  however,  it 
is  assumed  I  must  dispute  them,  I  don't  know  any- 
thing al)out  them,  I  haven't  seen  them  until  now. 
How^ever,  to  save  the  time  of  the  Court,  if  the  Court 
desires  to  admit  them,  giving  me  a  chance  later 1 

The  Court:  Yes,  you  may  do  that,  and  I  should 
like,  before  we  close  the  case  to  know  the  total,  have 
a  total  run. 

Mr.  Margolis :  I  will  undertake  to  do  that.  Your 
Honor,  and  1  might  add  if  counsel  is  correct  in  part 
as  we  have  stipulated  at  the  beginning  of  the  case 
the  only  issues  is  the  [10]  questions  of  insolvency  of 
the  corporation  and  the  knowlc^dge  by  the  defend- 
ants and  this  attempt  to  offer  these  claims,  merely 
information  for  the  Court.  However,  if  they  are 
inmiaterial  they  will  be  disregarded.  If  Your  Honor 
wishes  to  know  the  amount  I  will  run  a  total  and 
counsel  can  check  it  and  I  will  offer  it  to  the  Couii; 
at  the  afternoon  session. 

The  Court:  After  the  noon  recess  give  me  a 
total. 
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Mr.  Margolis:     Yes. 

Q.  The  schedules  which  you  hold  show  indebted- 
ness in  excess  of  $40,000,  the  schedules  you  hold  in 
your  hands,  unsecured  creditors? 

A.     Yes,  sir. 

Q.  And  the  assets  which  you  have  told  us  about 
comprise  these  accounts  receivable,  and  you  men- 
tioned something  about  some  personal  property 
which  was  mortgaged,  and  did  the  corporation  re- 
ceive any  equity  out  of  the  sale  of  that  property  ? 

A.  No,  sir,  you  mean  the  plant  and  the  equip- 
ment ? 

Q.     That  is  correct.  A.     No,  it  did  not. 

The  Court:     On  any  real  estate? 

A.  No,  sir,  it  was  all  machinery  and  oflSce  equij)- 
ment. 

Q.  (By  Mr.  Margolis) :  The  corporation  didn't 
own  any  real  estate?  A.     No,  sir.  [11] 

Q.     No  stocks  or  bonds?  A.     No,  sir. 

Q.  And  did  the  condition  of  the  corporation  be- 
tween September  12  and  the  date  of  the  filing  of  the 
involuntary  petition  on  November,  I  believe  it  was 
the  9th 

The  Court:     November  9th. 

Q.     November  9,  get  better  or  worse? 

Mr.  Berger;  Just  a  moment.  If  Your  Honor 
l)lease,  that  certainly  is  calling  for  a  conclusion 
iniless  some  proof  either  by  books  or  records,  as  to 
whether  they  got  better  or  worse.  Merely  a  state- 
ment, a  bald  statement  without  any  foundation  what- 
soever— I  will  object  to  that  statement. 
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Mr.  Margolis :  It  seems  to  me  if  the  witness  was 
an  active  operator  of  the  business,  Your  Honor,  he 
would  be  one  who  would  know  whether  the  business 
im])roved  or  whether  it  didn't. 

The  Court:  Ask  him  generally  what  the  condi- 
tion of  the  business  was  on  September  12. 

Mr.  Berger:  The  point  in  issue,  Your  Honor, 
would  be  that  in  September  of  1949,  but  not  in  No- 
vember as  to  whether  it  changed  or  not,  because  the 
books  themselves  would  disclose  that. 

The  Court:  He  may  state  on  September  12, 
1949,  what  was  the  condition  of  the  business,  ap- 
])r()xiniately  what  were  the  assets,  liabilities  and  so 
foi-th.  [12] 

Q.  (By  Mr.  Margolis)  :  Will  you  answer  the 
question  ? 

A.  The  situation  of  the  corporation  on  Septem- 
ber 12  was  just  about  the  same  as  it  was  in  this. 

Q.     As  set  forth  in  the  schedules?  A.     Yes. 

Mr.  Berger:  I  move  to  strike  out  the  answer  as 
not  responsive. 

The  Court:  I  will  allow  that  in.  He  stated  on 
November  12,  what  the  condition  was.  He  says  as 
Ih'csident  of  the  corporation  that  on  Se])tember  12 
it  was  in  ap])roximately  the  same  condition. 

The  Witness:  I  would  say  the  cmly  change  was 
sonic  labor.  We  wei-en't  paying  our  labor  in  that 
period,  and  got  slightly  worse  because  of  the  labor, 
by  buying  everything  on  COD,  on  a  COD  basis. 

The  Court:     Weren't  paying  your  labor? 

The  Witness:     No. 
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The  Court:  You  mean  you  didn't  keep  up  with 
your  wages?  A.     That  is  right,  sir. 

Q.  (By  Mr.  Margolis) :  And  why  didn't  you 
pay  your  labor? 

A.     We  didn't  have  the  money. 

Q.  Now,  do  you  know  Mr.  Norberg  who  is  sit- 
ting here  in  the  Courtroom  ?  A.    Yes,  sir. 

Q.  And  can  you  tell  the  Court  when  you  first 
met  Mr.  Norberg? 

A.  I  first  met  Mr.  Norberg  in  what  we  call  the 
Lakeside  Store  [13]  on  Ocean  Avenue. 

Q.     Could  you  tell  us  the  date,  approximately? 

A.     About  the  8th  of  September. 

Q.     Of  1949? 

A.     1949,  right  in  there.   It  was  a  Saturday. 

Q.     Who  was  present  at  that  meeting? 

A.  Mr.  Norberg,  Miss  Lee,  who  is  in  the  court- 
room. 

Q.     She  was  an  officer  of  the  corporation? 

A.     Yes,  sir. 

Q.     Yourself  and  Mr.  Norberg? 

A.     Yes,  sir. 

Q.  Can  you  tell  the  Court  the  reason  for  Mr. 
Norberg 's  visit  or  invitation  to  the  Lakeside  place 
of  the  banki-upt  corporation?  A.     I  think 

The  Court:  Mr.  Margolis,  isn't  it  the  rule  of 
this  Court  that  counsel  stand? 

Mr.  Margolis:     I  beg  your  pardon;  I  am  sorry. 

Q.     Go  ahead. 

A.  Mr.  Norberg  phoned  me  in  the  morning.  He 
said  he  wanted  to  have  a  talk  with  me,  and  I  said, 
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well,  we  could  talk  if  he  wanted  to  come  up  on  a 
Saturday  afternoon.  He  said,  I  \vill  come  right  up, 
and  he  came  up  and  I  had  some  facts  and  figures  at 
my  disposal  there. 

Q.  Did  he  tell  you  what  he  wanted  to  come  up 
about? 

A.  Told  me  he  wanted  to  come  up  about  KJBS 
indebtedness.  [14] 

Q.  Yes.  And  he  came  out  to  the  place  on  Lake- 
side Street?  A.     Yes. 

Q.     How  long  a  time  did  he  spend  there  ? 

A.  Well,  we  had  a  long  chat,  probably  half  hour, 
twenty-five  minutes,  half  hour. 

Q.  Can  you  tell  the  court  what  you  said  and 
what  Mr.  Norberg  said  in  response  to  your  state- 
ments and  visa  versa? 

A.  Mr.  Norberk  was  very  cooperative  with  me 
and  we  went  over — I  had  a  financial  statement,  I 
went  over  the  financial  statement  and  the  conditions 
of  the  corporation  with  Mr.  Norberg.  I  exi)lained 
to  him  what  our  difficulties  were,  that  we  were  seek- 
ing new  capital  and  we  had  a  couple  of  good  pros- 
pects to  come  in  with  us  and  if  the  people  we  owed 
money  to  would  go  along  with  us  we  might  be  able 
to  ])ull  it  out,  but  if  we  didn't  we  weren't  to  ^q\ 
any  new  capital  we  couldn't  j)ay  anyway.  And  Mr. 
Norberg  was  cooperative  and  I  gave  him  all  of  the 
information  that  1  had,  explained  the  situation 
about  the  stores,  they  weren't  doing  well  and  al- 
though it  looked  like  we  had  some  accounts  receiv- 
able some  of  them  were  uncollectable  and  that  we 
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were  just  in  bad  shape  if  we  didn't  get  this  new 

capital  in. 

Q.  And  what  did  Mr.  Nor})erg  say  in  response  to 
your  explaining  to  him  what  the  situation  was  from 
this  financial  statement,  if  you  can  tell  US'? 

A.  Mr.  Norberg  didn't  comment  very  much, 
more  or  less  listened  [15]  to  what  I  was  telling  him. 

Q.  Yes.  And  w^as  Miss  Lee  present  at  this  con- 
versation, or  was  she  about  the  premises? 

A.     She  was  working  in  the  store. 

Q.     She  didn't  hear  anything  that  went  on? 

A.  I  don't  know,  but  she  wasn't  active  in  the 
conference. 

Q.  What  else  was  said  by  you  to  Mr.  Norberg 
and  ])y  him  to  you  at  that  time? 

A.  Well,  the  main  theme  of  the  conversation,  as 
I  was  explaining  to  Mr.  Norberg  the  serious  condi- 
tion of  the  corporation  and  the  figures. 

Q.  Did  you  discuss  with  him  the  financial  con- 
dition of  the  corporation  at  that  time? 

A.     Yes,  I  had  the  financial  statement  with  me. 

Q.  And  did  you  go  over  it  in  detail,  the  items 
set  forth  in  the  financial  statement? 

A.     Yes,  we  did,  I  went  over  with  him 

Q.  And  what  if  anything  did  he  say  at  the  con- 
clusion of  that  conference? 

A.  Well,  the  best  of  my  knowledge  he  said  he 
didn't  know  what  he  was  going  to  do.  My  efforts 
with  Mr.  Norberg  were  to  try  and  convince  him  that 
there  was  no  value  in  starting  an  action,  if  he  did 
something  like  that  it  would  ruin  oni*  (-hances  to  get 
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new  capital,  and  there  was  no  decision  made  by 

Mr.  Norborg  at  that  meeting.  [16] 

Q.  Did  you  discuss  with  him  that  you  were  hav- 
ing financial  difficulties  at  that  time*? 

A.     Yes,  we  were  definitely. 

Q.  And  you  told  him  all  the  details  in  connection 
with  the  business?  ^ 

A.  It  was  common  knowledge.  Even  KJBS,  his 
client,  had  been  talking  with  us. 

The  Court:     Yes,  he  could  see  what  was  coming. 

Q.  Yes.  Just  tell  us,  you  stated  to  Mr.  Norberg 
at  that  time  with  respect  to  the  financial  condition 
of  the  corporation  and  enumerated  that  it  is  com- 
mon knowledge? 

A.  Yes,  I  went  over  it  with  great  detail  with 
Mr.  Norberg. 

Q.  And  he  left  after  you  had  about  a  half  hour's 
conference?  A.     Yes. 

Q.  Within  a  few  days  this  attachment  suit  was 
brought  I  A.     Yes. 

Q.  Did  you  have  any  discussions  or  conferences 
with  Mr.  Norberg  after  the  attachment? 

A.  Yes,  Mr.  Norberg  closed  up  two  of  our 
stores.    He  worked  closely  with  a  Mr.  Kolb. 

Mr.  Berger :  I  move  to  strike  the  answer  as  not 
r(»sponsive  to  the  question,  any  other  conferences 
with  Mr.  Norberg  after  that  time,  only  confine  liim- 
self  to  the  question. 

The  Court:  \  don't  think — he  says  that  he  closed 
the  stores  by  this  attachment  and  worked  through 
Mr.  Kolb,  the  [17]  attorney. 

Mr.  Berger :     1  understood  the  question  to  be  any 
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other  conferences  with  Mr.  Norber^  after  that  time. 
Mr.   Margolis:     I   will   get  to  that   point,   Your 
Honor. 

Mr.  Berger :     I  thought  that  was  the  question. 
The  Court:     I  don't  think  we  have  come  to  that 
point. 

Q.     (By  Mr.  Margolis) :     Now,  subsequent  to  the 
levy  of  the  attachment,  which  is  stipulated  as  Sep- 
tember 13,  1949,  did  you  meet  with  Mr.  Norberg? 
A.     Met  with  Mr.  Norberg  in  Mr.  Kolb's  office. 
Who  is  Mr.  Kolb?   He  is  an  attorney? 
He  is  an  attorney. 
Representing  a  creditor? 
Yes,  Pacific  Mechanical  and  Electrical  Com- 


Q 

A 

Q 

A 

pany. 

Q 
A 

Q 

A 
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What? 

Pacific  Mechanical  and  Electrical  Company. 
One  of  the  creditors  listed  in  the  schedules? 
Yes,  sir. 

How  soon  after  the  attachment  did  that  con- 
ference take  place,  Mr.  Loudolph? 

A.     Well,  it  was  the  latter  part  of  the  same  week 
that  the  attachment  was  levied.   The  purpose  of  the 
meeting  was  to — with   Miss  Lee  and   myself  were 
there  and  we  tried  to  get,  release  those  attachments. 
Q.     Who  called  the  meeting?  [18] 
A.     Mr.  Kolb  called  the  meeting. 
Q.     He  is  representing  this  Pacific  Mechanical 
and  Electrical  Comi)any? 

A.  Yes.  The  meeting,  I  might  say,  was  called  by 
both  of  those  gentlemen,  because  they  were  both 
])resent. 


86  J.  R.  Norberg,  ct  ah,  etc. 

(Testimony  of  Paul  Loudolph.) 

Q.  Yes.  And  who  asked  yon  to  appear  there, 
Mr.  Norberi?  or  Mr.  Koll)?  A.     Mr.  Kolb. 

Q.  Could  you  tell  us  substantially  what  was  said^ 
naming  each  one  who  said  it,  as  you  recall  it  nowt 

A.     Well,  we  went  over  it,  the  fiii^ures  again. 

(^.     What  fiii:ures  are  you  talking  about? 

A.  The  financial  statement  of  the  corporation 
and  our  difficulties  and  again  the  same  story  as  wa*s 
told  Mr.  Norberg.  I  told  Mr.  Norberg  out  at  the 
Lakeside  Store  we  were  trying  to  get  new  capital, 
if  th(\v  did  that  they  were  killing  our  chances  to  get 
new  capital  while  these  stores  were  closed  and  that 
we  wM)uld  like  to  have  them  release  the  attachment 
to  open  them  up  again  and  at  that  time  Mr.  JTor- 
berg  and  Mr.  Kolb  tried  to  get  me  to  make  a  prefer- 
ence on  their  claim.  They  tried  to  get  me  to  give  a 
note  on  the  corporation  and  personally  guarantee 
Miss  Lee  and  myself,  and  I  refused  to  do  that.  I 
said  that  would  be  an  act  of  bankruptcy,  and  it 
would  l>e  a  preference.  Mr.  Kolb  says  we  liad  al- 
ready committed  bankru])tcy  when  this  accounting 
company  had  sued  us  some  months  before  and  [19] 
that  we  should  go  ahead  and  give  them  the  prefer- 
ence. But  1  wouldn't  give  them  the  ])reference,  and 
Mr.  Norberg  got  a  little  heated.  Mr.  Norberg  mad(^ 
the  statement  that  he  didn't  care  about — I  brought 
up  th(^  fact  that  how  could  I  give  a  preference  to 
one  against  all  of  these  others,  and  he  said  he  had 
no  interest  in  these  at  all,  that  he  was  interested  in 
getting  his  money,   not   interested    in   the    fact    we 
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owed  the  other  ])eo})le  money,  and  he  wanted  his  and 

he  was  going  to  collect  it. 

Q.  Did  you  explain  to  him  that  you  owed  other 
people  money  and  couldn't  pay  it? 

A.  Yes,  sir.  On  the  financial  statement  there 
was  over  $3000  accounts  payable. 

Q.  And  the  assets  you  told  us  was  substantially 
what  you  have  related  a  few  moments  ago  ? 

A.    Yes,  sir,  they  did  not  change. 

Q.  Now,  how  long  did  that  conference  last,  ap- 
proximately ? 

A.  I  would  say  that  conference  lasted — these 
attorneys,  as  you  know,  some  of  the  attorneys — his 
phone  keeps  ringing,  probably  in  there,  probably  35 
minutes. 

Q.     But  the  actual 

A.     But  the  interruptions 


Q.  You  were  there  35  minutes  with  the  interru])- 
tions,  but  the  actual  conference  we  are  speaking 
about  was  going  on  among  the  various  parties,  in- 
cluding yourself,  the  other  attorney,  Mr.  Norber<^- 
and  Miss  Lee,  about  how  nuich  time  would  that 
take?  [20] 

A.     I  would  say  20  full  minutes. 

Q.  20  full  minutes.  Now,  was  there  anything 
else  said  during  that  time  that  you  can  recall  })y 
any  of  the  parties;  name  them  and  state  what  was 
^aid  ? 

A.  Mr.  Norl)erg  left  then  and  I  talked  with  Mr. 
Koll).  T  was  still  trying  to  get  him  to  release  these 
two  stores. 
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Q.  Up  to  that  i)oint  I  am  goin^  to  stop  you,  it 
wasn't  said  in  tlio  presence  of  Mr.  Norberg,  I  don't 
want  anytliing  mentioned  about  anything  else,  I 
don't  think  that  would  ))e 

The  Court:     Only  when  Norberg  was  present. 

Mr.  Margolis:     That  is  correct. 

Q.  Now,  was  there  anything  else  that  transpired 
when  Mr.  Norberg  was  present?  Did  you  hear  what 
I  said,  I  don't  want  anything  stated  about  what  was 
said  after  Mr.  Norberg  left.  J 

A.     1   understand.  1 

Q.  Can  you  tell  us  anything  else,  if  anything 
did  take  place? 

A.  Well,  Mr.  Norberg,  he  took  a  look  at  our 
financial  statement  with  Mr.  Kolb.  They  seemed 
quite  optimistic.  He  said  they  will  close  this  place 
up  and  we  will  get  a  dividend  of  something  like 
75  per  cent.  I  said,  if  you  close  this  business  up 
you  won't  get  any  dividend,  so  far  as  T  can  see. 

Q.     Then  the  meeting  broke  up,  did  it? 

A.     Yes,  sir. 

Q.  Did  you  speak  with  Mr.  Norberg  subsequent 
to  that  meeting  and  prior  to  the  execution  in  Oc- 
tober; was  there  any  othei'  [21]  conference  held 
after  that  meeting? 

A.  Voirri'  speaking  before  wv  had  a  meeting 
again  with  Mr.   Kolb  i 

Q.     1  mean  with  Mr.  Norberg. 

A.     No,  not  to  the  best  of  my  knowledge. 

Q.  You  say  no.  Did  Mr.  Kolb's  client  that  you 
mentioned  get  any  monies  during  that  time  if 
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^     Mr.  Berger:     Just  a  moment,  I  think  that  is  be- 
lyond  the  issue  here. 

'      The  Court:     I  rather  think  that  is  immaterial. 
Mr.  Morgolis:     Very  well,  Your  Honor. 
Q.     And  then  in  October  execution  was   levied 
and  the  monies  were  picked  up  from  these  accounts 
receivable,  is  that  correct? 

A.     I  know  it  is  correct,  but  I  have  no  knowledge 
of  it. 
Q.     Of  the  amount? 
A.     What  they  did  by  the  attachment. 
Mr.  Margolis:     No  question  in  the  pleadings  the 
amount  set  forth  in  the  complaint  is  conceded. 
The  Court:     The  amount  is  admitted,  isn't  it? 
Mr.  Margolis:     That  is  correct. 
Mr.  Berger:     Yes,  your  Honor. 
^Ir.  Margolis:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Berger: 

Q.  Mr.  Loudolph,  you  are  the  President  of  the 
corporation  called  Brick  O'Qold?  [22] 

A.     I  was  at  that  time,  sir. 

Q.  At  that  time,  yes.  And  did  the  corporation 
have  stock  issued  f  A.     No,  sir. 

Q.  Was  there  ever  any  stock  issued  at  all  by  the 
corporation  to  anyone'?  A.     No,  sir. 

Mr.  Margolis:  We  object  to  the  question,  may  it 
please  the  Court.  It  is  incompetent,  irrelevant  and 
immaterial,  not  within  the  issues. 
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The  Court:  Well,  1  don't  see  where  it  is  within 
the  issues,  but  it  may  be. 

Mr.  Berger:     For  this  reason.  Your  Honor. 

The  Court:     Was  it  a  corporation? 

Mr.  Berger:  It  was  a  corporation,  admitted  it 
was  incorporated,  I  assume  it  was. 

The  Witness :     Yes,  sir. 

Q.  (By  Mr.  Berger):  Had  this  corporation  a 
franchise  from  the  State  of  California? 

A.     Yes,  sir. 

Q.  And  did  the  corporation  ever  make  any  ap- 
plication to  issue  stock?  A.     No,  sir. 

Q.     It  did  not? 

A.  We  were  preparing  when  we  got  into  [23] 
difficulties. 

Q.  And  did  the  corporation  or  franchise,  show 
how  many  shares  you  would  own  or  how  many 
shares  you  would  have  in  it? 

Mr.  Margolis:  We  renew  the  objection.  Your 
Honor,  no  issue  wherein  the  corporation  is  the 
bankru])t's  business  as  a  trustei\ 

The  Court:  I  rather  think  that  1  could  very 
well  find  out  what  the  purpose  it 

Mr.  J^eiger:  I  will  agree  to  a  motion  to  strike  if 
it  is  inunaterial.  Your  Honor. 

Q.  Now,  Mr.  Loudol])h,  did  you  invest  any  cash 
in  the  corporation  yourself?  A.     Yes,  sir. 

Mr.  Margolis:  May  the  objection  go  to  all  this 
line  of  questions  so  T  don't  bnve  to  interrupt  the 
Court? 
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The  Court:  Objection  to  all  this  line  of  ques- 
tions. 

Q.  And  did  you  make  application — you  say  your 
ap})lication  was  being  prepared?  A.     Yes,  sir. 

Q.  And  did  you  show  how  much  stock  was  going 
to  be  issued  to  you?  A.     Yes,  sir. 

Q.     How  many  shares  ? 

A.     The  Attorney — in  the  amount  of  15 — $16,500. 

Q.  $16,500  would  be  issued  to  you,  is  that  cor- 
rect? A.     Yes,  sir. 

Q.  Now,  did  you  pay  into  the  corporation  [24] 
$16,500? 

Mr.  Margolis:     Just  a  moment 

Mr.  Berger:  That  is  an  asset  of  the  corporation 
if  he  is  obligated  to  pay  it.  That  is  the  purpose  of 
the  question. 

Mr.  Margolis:  At  that  point  I  wish  to  object  to 
the  question  as  incompetent,  irrelevant  and  imma- 
terial, not  within  the  issues  of  this  case. 

Mr.  Berger:  He  testified  what  the  corpora- 
tion  

The  Court :  That  might  be  an  issue  as  to  whether 
it  was  bankrupt  or  not. 

Mr.  Bergei*:  That  is  what — if  it  had  an  asset  not 
listed  they  have  a  claim  that  isn't  listed  and  may 
not  be  bankru))t.  We  don 't  know,  we  take  the  facts 
as  we  find  them. 

The  Court:  That  is  all  adjudicated  in  bank- 
ruptcy, isn't  it? 

Mr.  Berger:     Those  inventory  sheets 

Mr.  Margolis:     That  is  correct.  Your  Honor,  it 
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is  res  judicata.   I  don't  think  at  this  time  we  can  go 

into  that  question. 

The  Court:  The  District  Court  has  adjudicated 
this  corporation  a  bankrupt. 

Mr.  Berger:     That  is  correct. 

The  Court:  You  are  not  attempting  to  upset 
that? 

Mr.  Berger :  Going  to  assets  that  the  bankruptcfy 
court  didn't  know  about. 

The  Court:  Any  more  assets,  that  is  just  good 
news  for  the  creditors.  [25] 

Mr.  Berger:  Find  out,  maybe  it  slipped,  at  that 
time  there  were  sufficient  assets  if  he  had  paid  his 
obligation  under  the  stock. 

The  Court:  You  may  see  if  there  was,  fixing,  if 
it  was  in  November  when  it  went  bankrupt. 

Mr.  Berger:     That  is  what  he  states. 

The  Court:  That  is  about  $43,000  unsecured 
creditors  and  assets  are  very  little. 

Mr.  Berger:  Yes.  Now,  ma}'  1  have  that  ques- 
tion answered  whether  or  not  he  has  ])aid  the  $!(>,- 
500  for  the  stock  to  the  corporation? 

The  Court:  Well,  I  will  allow  him  to  answer 
that. 

A.     The  exact  figure  did  I  pay  it  in  cash? 

The  Court:     Did  what? 

The  Witness:     Did  I  pay  it  into  the  corporation! 

Q.     Yes. 

A.  My  interest  payment  was  in  the  form  of  a 
cashier's  check  made  out  to  the  Pacific  National 
Bank  in  the  sum  oi'  |1 5,000,  which  was  turned  over 
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to  the  corporation,  deposited  to  the  corporation. 
The  balance  was — I  turned  over  a  Chevrolet  1946 
four-door  sedan  which  I  valued  at  that  time  at 
$1500,  and  the  corporation  subsequently  paid  about 
$400  off  that  I  owed  on  it,  and  that — this  is  what 
my  contributions  into  the  corporation  were,  in  the 
fonn  of  a  cashier's  check. 

Q.     Was  it  your  money  *?  [26] 

A.     It  was  my  money. 

Q.  Now,  any  other  stock  issued  to  anyone  else, 
or  should  have  been  issued  to  anyone  else,  members 
of  the  corporation?  A.     Yes,  sir. 

Q.     Did  they  pay  cash  for  the  stock? 

A.     Every  nickel. 

Q.  All  right.  Now  you  had  a  lease  on  the  prem- 
ises, did  you  not?  A.     Yes,  sir. 

Q.     Did  you  have  any  security  on  the  lease? 

A.    Yes,  sir,  $1500. 

Q.     And  what  happened  to  that  security  ? 

A.  We — well,  I  guess  kept  it  as  a  security  on  the 
lease  when  we  no  longer  paid. 

Q.  Coming  back  to  the  question  of  assets  of  the 
corporation  as  of  Septem])er,  1949,  you  have  your 
list  of  liabilities  and  assets  set  forth  in  this  schedule. 
Where  did  you  get  this  information,  Mr.  Loudolph? 

A.  The  information  from  our  assets,  from  our 
liabilities? 

Q.     Yes. 

A.  The  last  financial  statement  that  we  had  was 
prepared  by  Burrows  C.P.A. 

Q.     Do  you  have  that  financial  statement? 
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Q.  I  turned  over  the  papers  of  the  corporation 
to  Mr.  Meilink  when  he  was  aj)pointed  trustee.  He 
asked  me  to  send  every  paper.  [27] 

Mr.  Berger:  That  is  why  I  asked  that  question, 
if  these  are  the  complete  bankiniptcy  records. 

Mr.  Margolis:  I  found  these  were  voluminous 
and  the  records,  as  Your  Honor  knows,  were  turned 
over  to  Mr.  Meilink,  representative  of  the  Board 
of  Trade.  I  might  add,  Your  Honor,  Mr.  Meilink  is 
ill  and  under  the  care  of  a  physician.  We  have  the 
books  necessary.  I  will  bring  a  certificate  out  in 
that  regard. 

Mr.  Berger:  Your  Honor,  he  was  testifying 
from  memory  as  to  what  the  financial  statement 
showed.  I  objected  and  I  wanted  the  books. 

The  Court:  You  know,  he  says  that  he  signed 
this  petition  on  information  obtained  from  his 
book  records. 

Mr.  J^erger:     Yes. 

The  Court:  Doesn't  have  to  be  the  bookkec^per 
himself. 

Mr.  Berger :  That  is  true,  but  I  think  the  books 
are  the  best  evidence,  particularly  if  it  is  based  upon 
a  so-called  financial  statement  which  seems  to  be  the 
crux  of  the  case  wliich  was  presented  in  Octol)er  and 
September  to  Mr.  Kolb  and  Mr.  Norberg.  Now,  I 
asked  him  if  he  has  those  financial  statements. 

Th(^  Court:     And  he  savs  thev  are  not 


Q.     (By  Mr.  I^'rger) :     Where  are  they? 
A.     The  linancial  statement  was  as  of  July   1^1, 
1949. 
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Q.     Where  is  that  financial  statement*?  [28] 

A.  Mr. — All  the  records  of  the  corporation  was 
turned  over  to  Mr.  Meilink. 

Q.  Did  you  turn  the  ofKce  copy  of  that  state- 
ment over  to  him? 

A.  Yes,  sir,  he  has  typed  copies,  1  believe,  from 
the  work  papers  from  the  C.P.A. 

Q.  Did  you  make  up  a  financial  statement  in 
October? 

A.  The  last  financial  statement  we  made  was — 
by  the  C.P.A.  was  as  of  July  31,  1949. 

Q.  Is  that  the  same  financial  statement  that  was 
shown  to  Mr.  Norberg  in  September  and  Mr.  Kolb 
in  October?  A.     Yes,  sir. 

Q.  Same  one,  there  was  no  other  financial  state- 
ment made  after  July,  is  that  correct  ? 

A.     That  is  correct. 

Q.  Now,  you  say  you  had  a  number  of  accounts 
receivable  for  equipment,  notes  receivable,  and  so 
foi-th,  and  you  had  a  number  of  franchise  stores, 
about  13  of  them,  you  stated? 

A.     That  is  correct. 

Q.  Were  they  all  franchise  stores  or  just  some 
of  them? 

A.  Well,  originally  we  had  sold  the  13  as  fran- 
chise stores.  Subsequently  to  that  we  had  to  take 
three  or  four  of  them  back. 

Q.  Now,  as  of  September  how  many  did  you 
have?  A.     Operating  stores,  13.  [29] 

Q.     Franchise  stores  in  Se])tember  i 
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A.  I  don't  luiderstand  the  difference  between 
operating  stores  and  franchise  stores. 

Q.  You  are  the  one  that  made  the  statement;  you 
said  you  had  13  franchise  stores,  is  that  how  many 
you  had  in  September  or  did  you  have  more  or  less 
in  September  of  franchise  stores? 

A.  We  were  operating  two,  so  we  had  eleven 
franchise  and  operating  two  which  we — our  fran- 
chise didn't  release  the  people  from  the  obligation, 
just  kind  of  picked  u])  and  we  operated  the  store 
for  them. 

Q.  So  you  had  eleven  franchise  stores  in  Sep- 
temi)er,  not  13,  is  that  correct"?  A.     Yes. 

Q.  I  see.  All  right,  now,  you  had  two  operating 
stores  that  were  formerly  franchise  stores.  What  do 
you  mean  by  franchise  stores,  Mr.  Loudolph? 

A.  The  party  who  run  the  store  had  pur- 
chased it. 

Q.     Purchased  it  from  whom? 

A.  Well,  we  built  the  stores  and  ])ut  in  all  of  the 
(equipment  and  all  the  things  necessary  to  open  it 
and  we  sold  it  at  cost  to  the  purchaser  with  the 
franchise  to  buy  our  products. 

(^.     Did  tlicy  ])ay  you  for  that  store? 

A.  They  paid  us  some  down  payments  in  cash, 
and  in  some  cases  we  took  a  note  for  the  balance. 

(^.     Secured  by  a  chattel  mortgage?  [30] 

A.     No. 

Q.  You  just  made  an  outriglit  sal(\  took  an  open 
note  i'oi-  the  balance? 
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A.  Yes,  sir,  because  most  of  the  store  owneis  had 
fiuaneiuo:  of  their  own  under  the  Mon-is  Plan  and 
the  Bank  of  America. 

Q.  So  you  guaranteed  those  notes  to  the  Morris 
Plan,  is  that  correct  %  A.     That  is  correct. 

Q.  So  therefore  the  mortgages  were  on  the 
equipment  and  you  guaranteed  that  mortgage,  is 
that  correct?  A.     Yes,  sir. 

Q.  And  the  stores  then — how  much  money  did 
you  receive  for  the  various  stores,  do  you  know 
offhand  ? 

A.  Well,  about  four  of  them  were — paid  cash. 
The  cash  price  varied  from  $7200  to  $7950. 

Q.     They  paid  all  cash  ? 

A.  Some  did,  one,  two  or  three  paid  all  cash; 
some  paid  $3000  down,  various  amounts. 

Q.  You  had  some  equity  in  most  of  those  stores, 
did  you  not,  Mr.  Loudolph? 

A.  We  had  notes  on  the  balance  due  on  about 
four  of  them ;  four  or  five. 

Q.  Now,  the  list  of  unsecured  creditoi-s  that  you 
had,  that  you  talked  about,  was  that  the  same  list 
that  was  unsecured  in  October,  in  September  of 
1949,  or  November,  which?  Do  you  know  [31]  off- 
hand, or  without  referring  to  your  books? 

A.  The  list  was  primarily,  it  was  the  same  with 
the  exception  of  an  accounting  bill  that  was  to  come 
in,  and  an  attorney  bill  that  was  to  come  in  and 
some  additions  in  labor.  Aside  from  that  it  was  the 
same. 

Q.     Yes.  When  did  you  i^o  on  a  C.O.I),  basis,  Mr. 
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Loiidolpli,  with  the  various  creditors  that  you  had? 

A.     Sometime  in  August. 

Q.     In  August.  Up  to  that  time 

A.  We  put  our  stores  on  a  C.O.D.  basis  and  then 
we  paid  on  a  C.O.D.  basis.  We  didn't  give  the  store 
any  more  credit. 

Q.  When  were  you  on  a  C.O.D.  basis  with  some 
of  vour  creditors?  A.     Yes,  sir. 

Q.     AVhen  was  that?  A.     In  August. 

Q.     You  did  that  voluntarily? 

A.     No,  began  to  get  behind. 

Q.    Yes. 

A.     Only  way  we  could  get  our  materials. 

Q.  Now,  you  stated  that  your  liabilities  were 
the  same,  a})proximately  the  same  in  Septem]>er  as 
in  November?  A.     Yes,  sir. 

Q.  And  that  with  the  exception  that  you  didn't 
pay  for  the  salaries  in  November? 

A.  Yes,  and  the  exception  that  we  had,  that 
accounting  bill  [32]  still  due  and  the  attorney  work. 

Q.     And  didn't  you 

A.     Some  smaller  ones. 

Q.  Didn't  you  withdraw  fi-om  your  cash  fund 
the  same  amount  of  money,  at  least  don't  your  books 
show  that  you  withdrew  from  your  account  fund  the 
amount  of  the  salaries  you  should  have  been  ])aying 
to  the  einj)loyc(»s  ? 

A.  Stopl>ed  salai'ies  in  July,  took  no  sahu'ies,  the 
oflices  took  iio  salaries  after  July. 

(,).  'Vhv  salai'ic^s  you  icii^iTcd  to  wei'c  tlie  oilicei's 
salaries?  A.     No. 
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Q.  What  were  the  salaries  you  were  refer- 
ring to? 

A.  I  am  referring  to  the  driver  and  the  girl  in 
the  office. 

Q.     Was  the  driver  a  member  of  the  coi7)oration  ? 

A.     No,  sir. 

Q.     Was  the  girl  in  the  office?  A.     No,  sir. 

Q.     Did  they  get  i)aid  since  July? 

A.  Small  amounts,  but  there  is  still  a  balance 
owdng  to  them. 

Q.  And  you  did  not  deduct  that,  the  amount  of 
monies  due  them,  those  two  only,  from  your  cash 
fund? 

A.  No,  we  paid  them  as  we  could,  gave  them 
sometimes,  gave  them  $50  on  account  of  their  salary, 
paid  as  we  could  and  when  we  had  to  close  we  owed 
them  aj)proximately  $400  each.  [33] 

Q.  Coming  back  to  the  conversation  that  you 
first  had  with  Mr.  Norberg  when  he  called  upon 
you  in  September,  you  showed  him  the  financial 
statement  at  that  time,  did  you?  A.     Yes,  sir. 

(}.     You  are  positive  of  that? 

A.     1   am,  1  had  it  light  there. 

Q.     And  did  you  go  over  it  thoroughly  with  him? 

A.     Yes,  sir. 

Q.  Did  you  tell  him  at  all  that  you  were  ex- 
pecting new  capital  to  come  in?  A.     Yes,  sir. 

Q.  And  did  you  tell  him  where  you  were  going 
to  get  new  capital  ? 

A.  I  don't  know.  We  were  working  with  a  man 
named  Pate. 
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Q.  He  was  a  man  who  used  to  call  on  you  and 
he  was  anxious  to  come  in  with  you? 

A.  The  main  reason  I  brought  up  that  with  Mr. 
Norberg,  I  told  him  he  would  make  our  chances  very 
slight  if  an  action  was  put  on  at  this  time. 

Q.     Slight  for  what? 

A.  To  get  additional  capital  that  would  put  us 
on  our  feet. 

Q.  Did  you  mention  anything  at  all  about  get- 
ting a  loan  from  R.F.C.  ? 

A.  Yes,  sir,  we  were  working  with  our  R.F.C. — 
probably  came  out  in  the  conversation.  [34] 

Q.     Probably  did — what  happened? 

A.     We  didn't  get  it. 

Q.     Did  you  make  application  for  it? 

A.  Yes,  an  application  in  the  sense  that  I  had 
about  four  conferences — they  don't  take  applica- 
tions in  the  R.F.C.  imless  it  is  going  to  go  through, 
but  they  talk  with  you.  I  had  the  Pacific  National 
Bank  introduce  me,  but  I  had  quite  a  few  confer- 
ences with  the  R.F.C.  but  they  didn't  think  that 
it  was  worth  while  to  put  in  an  application. 

Q.  In  other  words,  your  business  was  too  small 
for  them  to  invest  in? 

A.  I  don't  think  it  was  a  matter  of  size,  it  was 
just  that  the  statement  didn't  look  good  enough. 

Q.  Is  that  the  same  financial  stat(»ment  you  ai*e 
talking  about?  A.     Yes,  sir. 

Q.     The  same  one  you  showed  to  them  t 

A.     Yes,  sir. 
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Q.  Now  you  said  you  aftenvards  went  in  to  see 
Mr.  Kolb;  is  that  the  man's  name?  A.     Yes. 

Q.     At  lus  office?  A.     Yes,  sir. 

Q.  The  same  week  that  the  attachment  was 
levied? 

A.     It  was  shortly  after,  I  would  say. 

Q.  And  did  you  show  Mr.  Kolb  the  same  finan- 
cial statement?  [35]  A.     Yes,  sir. 

Q.     Did  you  leave  a  copy  of  it  with  him? 

A.     I  may  have. 

Q.  You  may  have,  and  at  that  time  did  you  dis- 
cuss your  financial  standing  with  Mr.  Kolb  when 
Mr.  Norberg  was  present?  A.     Yes,  sir. 

Q.  And  do  you  remember  what  Mr.  Kolb  told 
you? 

A.  Yes,  we  went  over  the  statement  and  the 
facts  of  the  case  and  I  explained  that  about  the 
accounts  receivable  and  their  interest,  the  two  gen- 
tlemen's interest  were  collecting  for  their  own 
clients. 

Q.  I  didn't  ask  you  about  interests,  1  asked  you 
what  he  said.  Do  you  remember  what  he  said  ? 

A.  I  told — Mr.  Kolb  said  w^e  didn't  appear  to  be 
bankrupt  on  our  statement. 

Q.     And  what  did  you  tell  him  at  that  time? 

A.  Then  I  went  into  the  details  of  the  uncol- 
lectable  items  and  how  much  he  would  get  for  the 
j)lant  and  equipment  if  it  was  closed. 

Q.  And  did  you  tell  him  that  you  thought  that 
you  wci-e  l)ankrui)t  according  to  your  statement? 
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A.  I  told  him  that  we  were  insolvent,  we  couldn't 
pay  our  bills. 

Q.  And  he  told  you  it  was  his  oi)inion  that  you 
were  not  insolvent?  A.     Yes,  sir. 

Q.  And  isn't  it  a  fact  that  you  yourself  told  him 
you  were  [36]  solvent;  isn't  that  correct? 

A.     No,  sir. 

Q.     You  are  positive  of  that? 

A.     Yes,  I  am. 

Q.  Now,  you  made  some  statement  awhile  ago, 
Mr.  Loudolph,  about  a  preference.  What  do  you 
mean  by  a  preference  ?  Do  you  know  what  a  prefer- 
ence means  ? 

A.  The  only  thing  I  know  what  a  preference 
means,  pays  one  client  against  the  others.  I  told 
him  that  we  had  no  money  and  that  we  couldn't 
pay  Mr.  Norberg,  it  wouldn't  be  fair  to  the  other 
creditors  not  to  pay  them  equally. 

Q.  And  did  you  tell  him  that  that  would  make 
it  a  preference,  you  had  no  thought  of  going  into 
bankruptcy  at  that  time,  did  you,  Mr. 

A.     Yes,  we  had  thought  of  it. 

Q.  Well,  but  you  never  filed  a  petition  on  your 
own  account,  did  you  ? 

A.  No,  sir,  but  I  was  advised  by  my  attorney 
to  do  it. 

Q.  And  your  idea  of  a  preference  was  that  you 
would  i)ay  oiu^  and  not  the  other,  is  that  what  you 
mean?  A.     That  is  right. 

Q.  Did  you  ])ay  any  other  bills  besides  that  of 
Norberg 's  and  not  all  the  bills? 
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A.  No,  sir,  only  on  a  C.O.D.  that  we  were  able 
to  oi)erate.  The  telephone  bill  may  be  excepted.  [37] 

Q.  And  was  there  any  conversation  between  you 
at  that  time  and  with  Mr.  Kolb  that  according  to 
the  statement  he  told  you  that  he  would  get  about 
75  cents  on  the  dollar?  Was  there  any  discussion 
with  that? 

A.  Yes,  he  said  that — they  were  giving  me  a 
rather  rough  time,  and  they  said,  well,  this  state- 
ment shows,  gets  75  cents  on  the  dollar,  and  then 
I  went  over  it  with  them  again  and  told  them  there 
wouldn't  be  any,  if  fact,  there  wonldn^t  be  enough 
assets  to  cover  the  liabilities. 

Q.  And  coming  back  to  the  statement  of  your 
presenting  and  preparing  and  showing  to  the 
R.F.C.,  that  is,  a  statement  that  you  had  hoped 
would  be  used  by  the  R.P.C. — withdraw  that.  Is 
that  the  statement  you  intended  the  R.P.C.  to  use 
to  get  your  further  financing? 

A.  Yes,  sir.  As  I  remember  it  was  the  same 
financial  statement. 

Q.  And  that  showed  you  then  were  in  a  bank- 
rupt position,  did  it? 

A.  As — if  we  could  get  more  money,  as  were 
seeking  from  the  R.P.C,  probably  been  able  to 
continue. 

Q.  I  asked  you  whether  or  not  that  statement 
showed  you  were  in  a  bankrupt  position.  Did  it  or 
did  it  not  show  that? 

A.  Will  you  explain  to  me  what  you  mean  by  a 
bankrupt  condition? 
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Q.  You  yourself  made  the  statement,  according 
to  your  statement  you  were  insolvent.  That  is  what 
I  want  to  know,  [38]  what  you  mean? 

A.  We  had  no  money,  we  had — we  couldn^t 
collect  in  our  accounts  receivable  showed  as  assets, 
we  could  collect  on  our  notes  showed  as  assets 
maybe  a  small  amount  of  cash,  two  or  three  or  four 
hundred  dollars,  and  we  had  no  way  of  paying  our 
bills. 

Q.  Well,  is  that  the  financial  statement  that  you 
showed  to  the  R.F.C.  with  the  purpose  and  intent 
that  they  should  lend  you  money  on  your  business, 
is  that  correct? 

A.  That  is  right,  if  they  loaned  the  money  the 
situation  would  have  changed. 

Q.  Do  you  have  any  copies  of  that  financial 
statement  of  July,  1949? 

A.  I  haven't  personally,  but  they  are  available. 
I  turned  them  over  to  Mr.  Meilink. 

Q.  Now,  Mr.  Loudolph,  you  said  that  you  had 
franchise  contracts  witli  vai-ious  stores,  eleven  of 
them,  that  they  bought  the  merchandise  and  equip- 
ment, whatever  it  was,  .uavc*  you  cash  and  a  note 
for  the  balance,  and  under  that  franchise  permitted 
them  to  use  your  product.  Now,  w^hat  else  was  there 
witli  reference  to  that  franchise  as  far  as  assets  is 
concerned.  Do  you  know? 

A.  Unless  you  would  consider  the  good  \vill  of 
tlie  Tiame,  wliicli  dicbrt  work  out,  didn't  become  any 
good  will. 

Q.     Did  anyone  ever  test,  to  your  knowledge,  the 


vs.  Paul  W.  Ryan,  etc,  55 

(Testimony  of  Paul  Loudolph.) 

legality  as  [39]  to  whether  or  not  those  franchises 

were  or  were  not  good? 

Mr.  Margolis:  We  object  to  the  question,  may  it 
please  your  Honor,  on  the  ground  it  is  incom- 
petent and  irrelevant  and  immaterial. 

The  Court:  I  don't  quite  see  that  it  is  relevant, 
but  I  will  allow  it. 

Mr.  Berger:  Only  a  preliminary  question,  your 
Honor. 

The  Court :     If  it  is  preliminary. 

Mr.  Berger:     Thank  you,  your  Honor. 

The  Witness:  Could  I  have  the  question  again, 
please  ? 

Q.  (By  Mr.  Berger)  :  Did  anyone  ever  test,  to 
your  knowledge,  the  legality  of  those  franchise 
contracts  ? 

A.  No,  they  didn't,  not  to  my  knowledge.  There 
was  some  threats  made  to  do  it,  but  to  my  knowl- 
edge I  have  never  been  served  with  any  papers  to 
test  that. 

Q.  You  have  not.  All  right.  I  call  your  attention, 
Mr.  Loudolph,  of  a  judgment  recovered  against  you 
in  the  Superior  Court  of  California  in  and  for  the 
County  of  San  Mateo,  being  No.  50219 

Mr.  Margolis:  May  I  interrupt  before  counsel 
reads  something  into  the  record?  I  think  in  the 
ordinary  course  of  a  trial  there  should  be  af- 
forded  

Mr.  Bergei':  T  am  readini]^,  if  your  Honor  ])h»ase, 
from  a  list  or  statement  ])ut  out  in  the  corporation, 
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read  before  the  Court,  filed  l)y  Judge  Wyman,  read- 
ing from  their  own  records. 

The  Court:     Filed  vAih  the  records  in  this  case? 

Mr.  Berger :    Part  of  the  bankruptcy  records. 

Mr.  Margolis:  Part  of  the  record,  may  it  please 
your  Honor,  so  the  Court  will  not  be  confused  with 
the  proceedings  now  pending  before  Judge  Wyman 
in  bankrupt<?y.  I  am  familiar  with  the  document. 
As  a  matter  of  fact,  1  prepared  the  information 
from  which  this  notice  was  sent  to  all  creditors. 

Mr.  Berger:  I  am  reading  now,  if  your  Honor 
I)lease 

Mr.  Margolis:  Going  to  object  to  any  reading 
of  the  contents  of  the  document,  your  Honor,  unless 
the  proper  foundation  is  laid. 

The  Court:     How  is  it  material? 

Mr.  Berger:  To  show,  your  Honor,  there  were 
two  judgments  recovered  against  Mr.  Loudolph. 

The  Court:  Against  him  personally  or  the  cor- 
poration ? 

Mr.  Berger:  The  corporation.  With  reference  to 
this  franchise  to  test  as  to  whether  or  not  the  fran- 
chises were  proper  and  legal,  which  is  for  the 
purpose  of  setting  forth,  the  purpose  for  this  is 
one  of  our  defenses — it  isn't  in  any  way  antici- 
pating a  defense,  except  we  must  put  this  in  to 
show,  if  the  Court  please,  that  the  franchises,  in 
and  of  themselves  were  practically  of  no  value,  and 
if  that  is  the  case  it  may  be  that  the  men  who 
actually  paid  the  money,  whom  they  collected  the 
money  from,  may  have  a  claim  against  us  for  the 
refund  of  the  money,  because  they  weren't  entitled 
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to  the  bankruptcy,  may  not  have  been  entitled  to 

It.  [41] 

The  Court:  Well,  he  wouldn^t  have  a  claim  di- 
rectly against  you. 

I'  Mr.  Berger:  No — yes,  he  could,  because  you 
f  might  say  in  the  nature  of  a  gratuitous  payee,  or 
[Inpayment  under  mistake  and  he  could  be  and  once 
they  collected  under  the  execution  and  attachment 
against  the  corporation,  and  if  he  didn't  owe  the 
corporation  any  money,  obviously  he  shouldn't  pay 
it,  and  that  is  the  purpose  of  the  preliminary  ques- 
tions I  am  going  into  now,  your  Honor. 

Mr.  Margolis:  May  I  be  heard,  your  Honor, 
unless  your  Honor  desires  a  question. 

The  Court:     No. 

Mr.  Margolis:  Object  to  any  examination  in  con- 
nection with  this  document  in  that  we  don't  wish 
to  know  all  that  went  on  before,  but  we  object  to 
it  on  the  ground  it  is  incompetent,  irrevelant  and 
immaterial.  The  fact  that  the  parties  who  paid  over 
any  monies  to  sheriff  pursuant  to  the  attachment 
and  execution  may  have  a  claim  against  the  bank- 
rupt corporation  is  not  an  issue  here.  Certainly  that 
creditor  who  paid  the  sheriff  can  in  no  wise  go  after 
the  creditor  in  this  action,  that  is  the  Norberg 

The  Court:  No,  if  we  assumed  that  that  person 
shouldn't  have  paid  it  over 

Mr.  Berger:  May  not  have  even  owed  it  to  the 
bankrupts. 

The  Court:  Then  it  goes  in  the  hands  of  the 
trustees  in   [42]  bankruptcy  lierc  and   whoever  is 
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entitled  to  it,  he  or  anyone  else,  can  come  and  get 
it,  but  the  point  is  this:  If  they  are  not  entitled  to 
it  it  ought  to  go  back  to  the  trustee  and  officers  of 
the  Court  subject  to  the 

Mr.  Berger:  Furthermore,  if  the  Court  please, 
this  is  a  direct  contradiction  to  the  questions,  the 
previous  question  when  I  asked  him  whether  there 
were  any  other  claims  or  any  other  adjudications, 
and  he  said  no  suits  filed  against  him,  no  judgments. 

The  Court:  Well,  you  may  ask  that  on  a  ques- 
tion of  credibility. 

Mr.  Berger:  Thank  you,  your  Honor.  If  the 
Court  please,  at  this  time — do  you  have  another 
copy  of  it? 

Mr.  Margolis:     One  will  be  available. 

Mr.  Berger:  I  would  like  to  introduce  it  in 
evidence. 

Mr.  Margolis:  I  have  no  objection  to  it  going 
into  evidence,  quite  the  contrary.  This  is  a  notice? 

Mr.  Berger:     Yes. 

Mr.  Margolis:  It  seems  to  me  that  the  original 
petition  and  the  order  should  also  be  introduced 
into  evidence  so  that  the  Court  will  know  what  was 
in  back  of  it.  The  notice  is  prepared,  as  the  Court 
well  knows,  from  the  prayer  of  the  petition. 

The  Court:     Certainly. 

Mr.  Margolis:  There  were  four  settlements  made 
with  some  [43]  of  the  so-called  accounts  receivable 
and  debtors  who  had  executed  notes  in  favor  of  the 
corporation,  which  notes  were  placed  with  the  Pa- 
cific National  Bank  and  I  think  if  the  notice   is 
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going  to  be  introduced,  I  think  we  should  have  sent 
over  by  the  Clerk  of  Judge  Wyman's  court  the 
original  petition. 

Mr.  Berger:     I  will  stipulate  it  may  go  in. 

The  Court:     Let  the  whole  thing  go  in. 

Mr.  Berger :     Yes,  your  Honor. 

The  Court:     Can  be  furnished  later. 
,       Mr.  Berger :     Thank  you,  your  Honor. 

Q.  (By  Mr.  Berger) :  Mr.  Loudolph,  calling 
your  attention  to  this  notice  of  the  bankruptcy 
court  dated  May  31,  1950,  setting  forth  a  judgment 
was  recovered  against  the  corporation  in  Superior 
Court  of  San  Mateo  County  for  the  sum  of  $1523.32, 
and  $11  cost;  do  you  remem])er  that? 

The  Court:     When  is  the  date,  sir? 

Mr.  Berger:  It  doesn't  say  here,  that  is  what  I 
wanted  to  ask  him,  when  and  where  it  occurred,  just 
I'eading  from  this  notice. 

Mr.  Margolis:  That  is  the  reason  I  suggested  in 
order  the  Court  have  all  the  facts,  to  produce  and 
offer  in  evidence 

The  Court:  You  can  ask  this  witness  if  a  judg- 
ment was  obtained  against  his  corporation. 

Mr.  Berger:  That  is  what  I  wanted  to  know,  if 
he  knew  whether [44] 

Mr.  Margolis:     If  he  knows. 

Q.  (By  Mr.  Berger)  :  Do  you  remember  that 
judgment,  Mr.  Loudolph? 

The  Court:     What  judgment  is  that? 

Mr.  Berger:  The  judgment  in  favor  of  Bernsten 
and  Bernsten,  Andrew  and  Loretta,  plaintiffs. 
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A.  That  happened — I  lost  control  of  the  cor- 
poration. 

The  Court :  I  think  it  would  be  material  to  show- 
knowledge  if  a  judgment  was  obtained,  had  common 
knowledge,  these  people  Avould  know. 

Mr.  Berger :     Credibility,  your  Honor. 

Mr.  Margolis:  If  he  knew  an  officer  could  have 
been  served,  your  Honor.  There  is  no  foundation. 

The  Court:  Not  talking  about  his  knowledge, 
I  am  talking  about  the  judgment  is  of  common 
knowledge. 

Mr.  Berger:     It  is  a  matter  of  record. 

The  Court:  I  think  it  is  rather  helpful  to  your 
case. 

Mr.  Margolis:  We  have  no  objection,  unless  that 
is  the  reason 

The  Court:  You  have  no  objection — I  will  let 
him  ask  the  question. 

Mr.  Berger :     Very  well. 

Q.  Do  you  remember  that  judgment,  Mr. 
Loudolph  ^  A.     No,  sir,  I  do  not. 

Q.     You  did  not  remember  that  at  all? 

A.  I  know  Bernsten  and  know  the  men  and 
people  in  the  cases.  [45] 

Q.  And  you  had  an  accounts  receivable  in  the 
amount  of  $1271,  is  that  correct? 

A.     I  would  say  close  to  that. 

Q.  (lose  to  that,  but  you  don't  have  any  recol- 
lection of  that  judgment  at  all? 

A.     What   is  the  date,  may  be 

Q.     I  don't  know. 
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A.  Out  of  control — I  don't  think  when  I  was  in 
control  I  didn't  have  that.  I  am  sure  we  didn't. 

Q.  Do  you  know  of  another  judgment  against 
you,  Mr.  Loudolph,  in  favor  of  Raymond  S. 
Hayden  ? 

Mr.  Margolis :  So  the  record  will  be  straight  who 
does  that  notice,  Mr.  Berger,  recite  a  judgment 
against  ? 

Mr.  Berger:  I  said  the  Brick  O'Gold,  I  didn't 
say  Mr.  Loudolph. 

The  Court:     The  corporation? 

Mr.  Berger:     Yes. 

Q.  Do  you  know  another  judgment  against  the 
Brick  O'Gold,  Mr.  Loudolph,  in  favor  of  Raymond 
S.  Hayden  and  Lyle  V.  Hayden,  for  the  sum  of 
$1449  in  the  San  Mateo  County  Superior  Court  ? 

A.     No,  sir. 

Q.     Action  50221  ?  A.     No,  sir. 

Q.    You  don't  remember  that  at  all? 

A.  Those  must  have  been  actions  after  the  trus- 
tee took  charge.  [46] 

Q.     Do  you  know  those  people? 

A.    Yes,  sir. 

Q.     Do  they  have  franchises  ?  A.     Yes,  sir. 

Q.  And  do  you  know  whether  or  not  they  sued 
on  those  franchises? 

A.  I  had  a  discussion  with  their  attorney  at  one 
time. 

Q.     When? 

A.  Oh,  just  very  close  to  the  time  when  we — 
])robably  in  September  or  October. 
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Q.     Before  or  after  the  Norberg  transaction? 

A.     After. 

Q.    How  long  after? 

A.     I  would  judge  three  weeks. 

Q.     And  what  was  the  discussion  about? 

A.  They  wanted  us  to  release  them  from  their 
franchise,  the  contract,  and  we  had  a  chat  with  their 
attorney,  two  of  them  came  up  and  we  didn't  think 
we  should,  or  we  didn't  have  the  power  to  do  it. 

Q.  And  then  you  don't  know  whether  they  filed 
suit  on  that? 

A.  Must  have  been  later,  didn't  file  on  me  to  the 
best  of  my  knowledge. 

Q.     How  about  the  Bernsten  case? 

A.  Bernsten  and  Hayden  worked  together  on 
that. 

Q.     Same  thing?  [47]  A.    Yes. 

Q.  Now,  one  more  question  and  T  may  have  to 
repeat  myself,  your  Honor,  with  your  Honor's  per- 
mission, T  asked  awhile  ago,  Mr.  Loudolph,  with 
reference  to  the  amount  of  monies  due  or  paid  by 
yon  to  the  corporation  for  the  sto<»k.  Did  your 
financial  statement  show  that?  A.     Yes,  sir. 

Q.  And  did  your  financial  statement  show 
whether  or  not  you  owe  any  more  money  as  an 
individnal   to  the   cor])oration  ? 

A.  The  financial  statement  showed  I  did  owe,  oh, 
seven  or  eight  hundred  dollars. 

Q.  Seven  or  eight  hundred  dollars,  and  did  you 
pay  it?  A.     No,  sir. 

Q.     You  still  owe  that  to  the  corporation? 
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A.     Yes,  sir. 

Q.  Was  that  listed  as  part  of  the  assets  in  the 
list,  in  the  claim?  A.     I  don't  know,  sir. 

Q.     Would  you  mind  looking  for  it? 

A.     Says  here  $554.06  I  owe. 

Q.     Did  you  pay  it  ?  A.     No,  sir. 

Q.     $554.06. 

A.     That  amount  that  shows  on  the  books. 

Q.     Is  that  all  that  you  owe?  [48]  A.    Yes. 

Q.  And  what  is  that  for,  for  the  stock  or  other 
obligations?  A.     It  wasn't  for  the  stock. 

Q.     Was  it  for  a  withdrawal  that  you  overdrew? 

A.  No,  sir,  no,  sir,  a  payment  to  the  Pacific 
National  Bank  so  that  my  $15,000  would  be  free 
and  clear  to  put  into  the  corporation. 

Q.  I  asked  you  about  stock,  not  about  other 
obligations.  I  asked  you  whether  or  not  there  was 
some  more  money  due  by  you  for  the  stock,  and  you 
said  yes,  seven  or  eight  hundred  dollars.  Now,  is 
that  listed  in  there  ?  A.     Yes,  it  is  listed. 

Q.  Will  you  show  in  here — $554,  is  that  for  the 
stock?  A.     That  was  the  withdrawal. 

Q.  I  want  to  know  is  the  stock,  the  balance  due 
by  you  for  the  stock  ?  A.     Nothing. 

Q.  Now,  awhile  ago,  Mr.  Loudolph — I  may  bo 
wrong,  will  you  please  correct  me — awhile  ago  I 
asked  you  whether  or  not  there  was  any  more 
money  due  by  you  for  the  stock  and  if  the  financial 
statement  showed  there  was  moi*e  money  due  by 
you   as  an   individual   to   the   corporation    for   the 
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stock  to  be  issued  and  you  said  yes,  there  was.  Now, 

please  show  me  that. 

The  Court :  I  think  I  understand  it.  You  bought 
a  certain  amount  of  stuff?  [49] 

The  Witness :     Yes,  sir. 

The  Court:  You  didn't  have  quite  enough  money 
to  pay  for  it  and  you  got  the  money  from  the  Bank 
and  the  corporation  had  to  furnish  some  five  or  six 
hundred  dollars,  is  that  correct? 

The  Witness:  Actually  what  happened  was  that 
I  sold  my  trucking  business  and  the  owners  of 
Marin  Dell,  Bordens  &  Samarkand,  and  they  gave 
me  notes  for  $5000  each,  payable  about  a  year  hence. 
I  had  another  little  obligation  with  the  Pacific  Na- 
tional Bank,  about  $556  in  this  figure.  The  bank 
then  took  the  notes  from  these  three  gentlemen  and 
in  order — before  I  w^ent  down  to  talk  to  them  about 
getting  the  $15,000  with  these  notes  as  security,  I 
had  the  corporation  pay  off  the  old  indebtedness 
and  they  gave  me  the  $15,000  and  1  put  it  in  to  the 
corporation  along  with  the  automobile. 

Q.  Yes.  Any  other  cash — I  asked  any  other  cash 
due,  any  more  cash  due  by  you  besides  that  $15,000, 
according  to  your  financial  statement? 

A.  No,  cash  and  automobile  I  put  in  and  then 
the  corporation  snl)s(MjU('ntly  paid  olT  the  balance 
I  owed  on  the  automobile,  made  that  $800  more  than 
the  $15,000. 

(J.  Then  you  overpaid  about  $800  to  the  corpora- 
tion, did  vou ? 
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A.  No,  sir,  it  is  the  amount  of  money  that  I  put 
in,  $15,700,  something  like  that. 

Mr.  Berger:     That  is  all,  your  Honor. 

Mr.  Margolis:  I  might  be  of  some  assistance  to 
counsel,  [50]  your  Honor,  if  he  will  stipulate  with 
lespect  to  these  petitions  and  the  orders.  I  find  a 
stamped  copy  of  each  of  the  petitions  described  in 
the  notice  that  has  been  offered  here. 

The  Court:     You  mean  the  judgments? 

Mr.  Margolis:  No,  before  the  referee  in  bank- 
ruptcy with  respect  to  that  notice,  counsel  was  read- 
ing from,  these  petitions  to  compromise,  and  I  also 
find  certified  copies  of  each  of  the  orders  in  each 
instance  signed  by  the  referee.  Now,  I  will  exhibit 
them  to  counsel  here.  I  have  no  objection,  they  may 
become  a  part  of  this  record  and  introduced  if 
counsel  doesn't  desire,  I  will  introduce  them  so  the 
court  Avill  know  the  entire  situation  with  respect  to 
the  settlement  of  these  four  matters,  only  three  of 
which,  I  believe,  counsel  referred  to. 

Mr.  Berger:  This  doesn't  state  the  date  of  the 
judgment,  your  Honor.  That  is  what  I  wanted  to 
find  out,  the  one  I  am  looking  over,  hurriedly. 

The  Court:  Well,  what  is  the  purport?  Isn't  it 
to  show  that  the  corporation  was  in  worse  con- 
dition ? 

Mr.  Berger:  No,  the  purport  is,  your  Honor, 
the  purpose  of  my  first  bringing  up  that  ])oint  was 
to  show,  as  I  explained  before,  it  may  be  possible 
that  the  corporation  never  was  even  entitled  to  that 
money.  Second,  to  discredit  this  witness  with  refer- 
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ence  to  going  to  his  credibility,  with  reference  to 

the  judgment,  your  Honor. 

Mr.  Margolis:  Now,  I  notice,  if  I  may  answer 
counsel,  your  [51]  Honor,  in  two  instances  here,  one 
referring  to  the  matter  described  in  the  notice  with 
regard  to  the  petition  of  compromise  it  made  with 
the  Hay  dens  this  language:  ^^That  on  or  about 
January  13,  1950,  said  purchasers,  as  plaintiffs, 
recovered  judgment  against  bankrupt,  as  defend- 
ant," meaning  Brick  O'Gold. 

The  Court:     That  is  after  the  bankruptcy. 

Mr.  Margolis :  That  is  correct  and  if  your  Honor 
will  take  my  statement,  I  sat  in  on  all  of  the  con- 
ferences and  in  order  not  to — when  we  had  sufficient 
time  to  make  application  to  vacate  and  set  aside  the 
judgment  within  the  six  month  pei-iod,  one  of  the 
considerations  for  our  not  doing  so  is  recited  here 
and  in  the  statement  made  to  the  referee  in  open 
Court,  against  which  we  took  certain  small  sums  in 
settlement,  because  that  is  all  we  could  get. 

Mr.  Berger:     The  purpose,  as  I  said  before 

Mr.  Margolis :  Also  in  the  Andrew  Bernsten  and 
Loretta  Bernsten  the  date  of  the  judgment  is  there 
referred  to  in  the  petition,  the  petition  which  I 
prepared. 

Mr.  J^ei'ger:     What  is  the  date? 

Mr.  Margolis:  On  or  about  January  13,  simi- 
larly, 1950,  judgment,  after  bankruptcy,  going  in 
and  vacating  and  setting  aside,  not  to  burden  the 
estate  with  that  expense,  and  upon  investigation 

Tli(^  Court:  I  don't  think  a  judgment  obtained 
after  bankruptcy  would  have  any  materiality.  [52] 
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Mr.  Berger:     I  don't  know  when  the  actions  were 
Hied. 
'      The  Court:     He  says  he  does  not  know  anything 
al)out  it. 

'      Mr.  Berger:     I  wanted  to  disprove 

'      The  Court :     If  they  were  filed  and  he  was  served 
before  that  time  it  will  affect  his  credibility. 

Mr.  Berger:  Will  have  to  check  with  the  clerk's 
office  in  San  Mateo  County. 

The  Court:  If  you  introduce  details  later  on 
that,  I  will  hear  it. 

Mr.  Berger :     All  right,  I  will  look  for  that. 

Mr.  Margolis:  And  to  complete  it  with  respect 
to  the  Stephens  matter  the  judgment  was  entered  on 
November  14,  1949,  and  I  sat  in  on  conferences  in 
connection  with  the  matter  and  a  very  fine  settle- 
ment was  made,  I  think,  to  everyone  concerned.  We 
offer  these  as  our  exhibits. 

Mr.  Berger:  I  have  no  objection.  Your  Honor, 
with  the  exception  I  would  like,  if  I  need  time,  to 
ascertain  the  dates  of  the  filing  of  the  actions. 

The  Court:     I  will  allow  them  if  you  gentlemen 
want  them. 
^      Mr.  Berger:     J  only  brought  it  out  for  one  pur- 
pose, and  it  mainly  was  for  credibility,  and 

Mr.  Margolis:  It  is  immaterial  and  we  will  ob- 
ject to  cluttering  of  the  record  on  that  ground.  Your 
Honor.   It  is  immaterial. 

The  Court:  iVIark  them  for  identification.  If 
there  is  other  [53]  testimony,  I  will  admit  them. 

The  Clerk:  r]xhibits  1,  2,  3  and  4  introduced 
for  identification. 
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(Whereupon  the  documents  entitled  "Trus- 
tee's Petition  for  Order  authorizing  compro- 
mise of  controversy,  and  giving  notice  thereof 
to  creditoi^"  in  the  case  of  Kenneth  Johnson; 
John  H.  Stephens  and  Mildred  Stephens,  his 
wife;  Andrew  Bernsten  and  Loretta  M.  Bern- 
sten,  his  wife;  and  Raymond  S.  Hayden  and 
Lyle  V.  Hayden,  were  marked  respectively 
plaintiff's  exhibits  1,  2,  3  and  4  for  identifi- 
cation.) 

Mr.  Berger:     That  is  all  for  this  witness. 

Redirect  Examination 
By  Mr.  Margolis : 

Q.  You  mentioned  something  to  Mr.  Berger 
about  the  corporation  going  on  a  cash  basis  about 
August  of  1949 '^  A.     Yes,  sir. 

Q.  In  your  discussions  with  Mr.  Norberg  did 
you  advise  him  of  that  fact? 

A.     Yes,  sir,  we  were  on  a  cash  basis. 

Q.  And  where  did  you  advise  him  of  that,  in  the 
I.akeside  Store?  A.     In  a  conference  there. 

Q.  In  a  conference  there.  Was  the  same  mat- 
ters discussed  in  a  conference  had  in  the  other  at- 
torney's office,  do  you  recall?  A.     Yes,  sir. 

Mr.  Margolis:     I  have  no  further  questions.  [54] 

Mr.  Berger:     No  further  questions. 

The  Court:     That  is  all,  you  may  step  down. 

(Witness  excused.) 
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Mr.  Margolis:  Call  Miss  Lee,  Your  Honor,  as 
our  next  witness. 

Mr.  Berger:  May  1  interrupt,  counsel?  I  sub- 
f  poenaed  this  Mr.  Kolb.  He  has  to  go  back  immedi- 
:  ately.  With  Your  Honor's  permission  I  would  like 
>  to  put  him  on,  if  counsel  doesn't  object. 

The  Court:     Have  you  any  objection? 

Mr.  Margolis:     I  have  none. 

The  Court:     Let  Mr.  Kolb  go  on. 

THEODORE  A.  KOLB 

called  as  witness  on  behalf  of  the  defendant,  being 
first  duly  sworn,  testified  as  follows: 

The  Clerk:  Will  you  state  your  name  to  the 
court,  please? 

A.     Theodore  A.  Kolb. 

Direct  Examination 

Mr.  Berger:    And  what  is  your  profession? 

A.     Attorney  at  law. 

Q.     In  San  Francisco? 

A.     In  San  Francisco. 

Q.     And  do  you  know  Mr.  Norberg,  do  you? 

A.     I  do.  [55] 

Q.  And  do  you  know  Mr.  Loudolph,  who  was 
just  on  the  witness  stand?  A.     I  do. 

Q.     You  have  met  him?  A.     Yes,  I  have. 

Q.  When  was  the  first  time  you  ever  talked  to 
him  or  met  him,  Mr.  Kolb? 

A.     Around  July,  1949. 

Q.     And  where  was  that? 
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A.  We  had  several  contacts  by  mail.  I  might 
preface  that  our  office  represented  Pacific  Electri- 
cal and  Mechanical  Co.,  Inc.,  who  were  a  creditor 
of  Brick  O'Gold  corporation  for  certain  mechanical 
and  electrical  work  done  and  the  installation  and 
construction  of  stores.  There  was  a  considerable 
amount  owing,  and  our  clients  asked  us  to  get  in 
touch  with  Brick  O'Gold  corporation  to  find  out 
what  can  be  done  in  the  matter.   On  May  31 

Q.     What  year? 

A.  1949,  they  received  a  letter  from  Mr.  Lou- 
dolph  as  President  of  the  Brick  O'Gold  corpora- 
tion. 

Q.     Do  you  have  that  letter  here? 

A.     I  have  this  letter  on 

Mr.  Margolis :     May  I  see  that,  please  ? 

Mr.  Berger:  Counsel,  will  you  stipulate  that  is 
the  signature  of  Mr.  Loudolph  of  the  Brick  [56] 
O'Gold? 

Mr.  Margolis:     If  you  will  allow  me  to  compare. 

Mr.  Bei'ger:     Well,  ask  him,  he  is  right  there. 

Mr.  Margolis:  The  President  acknowledges  that 
that  is  his  signature.  Your  Honor. 

Mr.  Berger:  I  will  introduce  that,  if  Your 
Honor  please,  as  defendant's  exhibit  1,  and  then  you 
may  read  it. 

The  Clerk:     Defendant's  Exhibit  A. 

Mr.  Berger:  A,  rather;  always  used  to  the 
])laintiffs. 

Mr.  Margolis:     Object  to  that  going  in  evidence. 
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no  proper  foundation  has  been  laid,  Your  Honor, 

for  the  introduction  of  the  letter  in  evidence. 

Mr.  Berger :     Already  been  admitted,  your  Honor. 

The  Court:  Well,  it  is  a  letter  from  the  Presi- 
dent of  the  corporation? 

Mr.  Margolis:     That  is  right. 

Mr.  Berger:     That  is  right. 

The  Court:  It  may  be — until  I  see  it,  I  can*t 
tell  whether  it  is  material.  It  may  be  simply  a 
Christmas  greeting  for  all  I  know. 

Mr.  Berger :     Or  passing  the  time  of  day. 

Mr.  Margolis:     Not  in  connection  with  the  af- 
fairs of  the  business.  Your  Honor, 
p.    The  Court:     Well,  just  the  president  of  the  cor- 
poration beginning  to  get  into  trouble. 

Mr.  Margolis:     Very  well.  [57] 

Mr.  Berger:  When  did  you  get  that  letter,  Mr. 
Kolb? 

A.  It  was  transmitted  to  our  office  by  our  clients 
on  June  1st,  1949,  in  a  letter  wherein  they  took  the 
position  they  would  be  willing  to  take  a  note  if  the 
same  were  secured.  I  contacted  Mr.  Loudolph  by 
letter,  the  Brick  O'Gold  corporation  to  Mr.  Lou- 
dolph's  attention,  and  suggested  that  the  notes  be 
secured.  I  didn't  receive  a  reply  to  that  letter  so  1 
sent  a  follow-up  letter  to  Mr.  Loudolph  on  Juik* 
27,  1949,  enclosing  a  copy  of  our  trial  letter  which 
we  received  a  reply  by  Mr.  Loudolph  on  July  2, 
wherein  he  stated 

Mr.  Margolis:     Just  a  moment. 
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Mr.  Berger:  Just  a  moment,  may  I  see  that 
letter? 

Mr.  Margolis:  I  would  like  to  see  the  corre- 
spondence that  counsel  has  referred  to,  this  is  in 
rei)ly  to. 

Mr.  Berger:     Pine,  let  them  all  go  in  together. 

Mr.  Margolis :  Could  I  have  them  back  after  the 
case  is  decided? 

Mr.  Berger:  May  we,  with  the  Court's  permis- 
sion, after  the  decision? 

The  Court:  After  a  decision,  if  there  is  no  ob- 
jection by  counsel,  I  will  release  the  exhibits. 

Mr.  Berger:  Thank  you.  I  don't  think  there 
will  be  anything  pertaining  to  your  particular  issue. 

The  Court:     Off  the  record. 

(Off  the  record  discussion.)    [58] 

Mr.  Margolis :  May  I  inquire  what  we  are  going 
to  do  with  the  documents  that  counsel  now  exhibited 
to  me? 

Mr.  Berger:  I  want  to  introduce  those  also  in 
evidence. 

Mr.  Margolis:     You  mean  all  of  them? 

Mr.  Berger:     That  is  correct. 

Mr.  Margolis:  The  carbon  copies  dated  July  27, 
1949,  and  June  22,  1949,  addressed  to  Brick  O^Gold 
Corporation,  sent  by  the  witness  to  the  corporation, 
as  well  as  the  original  letter  of  July  2,  1949,  on  the 
stationery  of  Brick  O'Gold. 

Mr.  13erger:  Introduced  as  one  exhibit,  Your 
Honor. 

1lie  Court:     Verv  well. 
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Mr.  Berger:     So  stamped  Exhibit  B. 
The   Court:     Defendant's   exhibit   B    introduced 

and  filed  in  evidence. 

(The  documents  above  referred  to  were 
thereupon  marked  Defendant's  exhibit  B  in 
evidence.) 

Mr.  Berger :  Your  Honor  would  like  to  see  these 
first? 

Q.  Now,  Mr.  Kolb,  you  stated  that  you  received 
an  answer  back  from  Mr.  Loudolf  of  the  Brick 
O'Gold,  as  president  of  Brick  O'Gold,  on  June  17, 
1949? 

A.  In  this  answer  Mr.  Loudolf  in  siun  and  sub- 
stance stated  that  he  was  in  a  bind  for  cash  at  the 
time,  but  that — using  this  paraphrasing  here,  the 
bright  side  of  the  picture  is  that  in  spite  of  the 
poor  spring  and  summer  weather  experienced  so 
far,  our  business  is  showing  large  gains  each  month 
and  the  [59]  future  looks  very  bright.  That  was  on 
July  2. 

Q.  Did  you  have  any  more  correspondence  with 
him  at  that  time? 

A.  Whereupon  I  took  the  matter  up  with  our 
clients. 

Mr.  Margolis:  May  J  interrupt  at  this  moment, 
Your  Honor?  I  think  it  is  only  fair  that  the  con- 
tents of  the  letter  of  July  2,  if  it  is  going  to  be  read 
into  the  record,  in  order  to  know  what  they  ai-e, 
should  be  prefaced  by  reading  the  entire  letter. 
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The  Court:  I  thought  the  letters  were  intro- 
duced. 

Mr.  Margolis:  I  object  to  just  reading  a  mere 
paragraph. 

The  Court:     I  have  read  them. 

Mr.  Margolis:  I  didn't  know  whether  these  were 
presented. 

Mr.  Berger:  As  far  as  I  am  concerned  you  can 
read  the  entire  contents  of  all  the  copies. 

Q.     Go  ahead,  Mr.  Kolb. 

A.  Well,  after  that  we  took  the  matter  up  and, 
in  a  conference  with  oiu'  clients,  and  they  made  an 
independent  check  on  the  credit  of  Mr.  Loudolf  per- 
sonally and  they  felt  that  before  they  entered  into 
an  unsecured  promissory  note  they  wanted  the  sig- 
nature of  the  other  two  officers  on  the  promissory  11 
note,  to  wit,  Dr.  Etta  Lee  and  Miss  Nellie  Lee,  and 
we  communicated  that  in  a  letter  of  July  12,  1949, 
to  the  Brick  O'Gold  Corporation,  to  the  attention  of 
Mr.  Loudolph. 

Q.     And  then  what  happened  t 

A.  We  didn't  hear  from  Mr.  Loudolf  in  re- 
sponse to  that  letter.  [60]  We  stated  in  the  letter 
that  unless  we  heard  from  them,  to  make  some  sort 
of  an  arrangement  between  that  date  and  the  18th 
of  July  we  were  instructed  by  our  clients  to  begin 
litigation  against  Bi-ick  O'Gold  Corporation. 

Mr.  Margolis:  Pardon  the  interruption;  was 
that  introduced,  or  is  it  another  letter  you  are  read- 
ing from  now?  A.     That  is  correct,  July   12. 
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Mr.  Marc:olis:  It  seems  to  me,  Your  Honor, 
that  tliis  should  be  introduced. 

Mr.  Berger:  I  will  introduce  that,  if  Your 
Honor  please. 

The  Court:     All  right. 

Q.     (By  Mr.  Berger) :     Go  ahead,  Mr.  Kolb. 

A.  I  didn't  hear  from  Mr.  Loudolf  by  the  18th 
and  I  waited  another  week  and  then  filed  suit 
against  the  Brick  O'Gold  Corporation  on  behalf  of 
the  Pacific  Electrical  and  Mechanical  [61]  Company. 

Q.     When  was  that? 

A.     I  just  checked  the  complaint;  it  is  July  25. 

Q.     Of  1949?  A.     1949. 

■     The    Court:     Defense    exhibit    C    admitted    and 
filed  in  evidence. 

[f  (Whereupon  the  document  referred  to  was 

received   in   evidence   as   Defendant's    Exhibit 

c.) 

Q.    Was  he  served;  do  you  have  records  on  that? 
p     A.     Verified  on  July  25  and  filed  on  August  2, 

1949. 
Ill     Q.     Do  you  know  when  Mr.  Loudolf  was  serv^ed ; 
have  you  any  record  of  service  on  him  ? 

A.  I  haven't  got  the  record  with  me.  To  the 
best  of  my  recollection  Mr.  Loudolf  wasn't  served. 
Dr.  Lee. 

Q.     A  member  of  the  corporation  ? 

A.     An  officer  of  tlio  corporation. 
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Q.  Do  you  know  about  when  she  was  served, 
roughly  ? 

A.  I  would  say  within  the  next  few  days,  a  few 
days  after  filing  of  the  complaint. 

Q.     In  July  some  time?  A.     In  August. 

Q.     In  August. 

The  Court:     Early  August? 

The  Witness:  Early,  about  the  first  week  in 
August. 

Q.     O.K.,  go  ahead.  [62] 

A.  Right  after  she  was  served  Mr.  Loudolf  con- 
tacted me. 

Q.     Did  he  discuss  anything  about  the  suit? 

A.  He  came  to  my  office  with  a  financial  state- 
ment. 

Q.  Did  he  mention  anything  at  all  about  this 
suit?  A.     Oh,  yes,  he  was  familiar 

Q.     What  did  he  say? 

A.  He  stated  he  realized  we  had  filed  a  suit  and 
he  is  in  a  bind  right  presently,  that  he  is  perfectly 
solvent  and  just  one  of  these  bad  conditions  where 
there  was  a  bad — cold  summer,  and  they  didn^t  have 
the  anticipated  sales  that  they  had  hoped  for,  and  he 
asked  whether  we  could  work  something,  work  it 
out  in  some  sort  of  fashion  that  we  could  extend 
him  some  time  and  hold  off  the  proceedings  with  the 
suit  until  they  could  get  over  their  temporary  bind, 
according  to  him  at  that  time  was  strictly  seasonal. 
I  said  I  don't  have — T  would  have,  if  I  remember 
correctly  now,  in  su])stance  I  told  him  that  I  would 
have  to  see  something  more  than  just  his  statement 
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to  represent  to  my  clients  that  would  assist  me  in 
that  way,  their  credit  committee  before  I  could  sug- 
'  gest  to  them  to  hold  off  and  he  came  back  and  I  ob- 
served he  had  a  financial  statement,  he  said  he  had 
a  financial  statement.  I  said,  well,  I  would  like  to 
see  it,  and  he  left  my  office  that  day  and  came  back 
in  the  afternoon,  said  he  went  to  his  accountants 
and  he  came  back  with  a  mimeographed  financial 
statement  consisting  of  several  pages.  [63] 

Q.     Do  you  remember  the  date  of  that,  Mr.  Kolb*? 

A.  I  wouldn't  like  to  swear  to  it,  Mr.  Berger. 
It  was  some  time,  either  July — June  or  July. 

Q.     That  is  all  right.    That  is  close  enough. 

A.  It  was  within  a  few  days,  relative  a  few- 
months,  I  asked  him  whether  the  situation  has 
changed  since  the  time  of  the  financial  statement 
and  he  definitely,  he  assured  me  it  had  not,  still  the 
same  condition;  it  is  simply  a  seasonal  situation 
like  any  other  business,  occasionally  gets  th(»m- 
selves  in  a  bind  for  cash,  but  they  are  absolutely 
liquid  because  their  assets  far  exceed  their  liabilities 
and  that  the  condition  as  he  set  forth  in  the  letter 
of  July  2 — I  think  it  is  July  2 — the  last  letter  he 
wrote,  still  the  same,  but  just  the  fact  due  to  the 
cold  summer  at  that  time  and  they  are  selling  ice 
cream.  I  said  I  wanted  to  take  the  matter  up  with 
our  clients,  whatever  their  credit  committee  de- 
cided was  satisfactory  with  us  to  do  whatever  they 
wanted  us  to.  I  ]jassed  the  infoi-mation  on  to  them 
and  they  had  it  under  advisement,  and  just  about 
that  time  Mr.  Norberg  contacted  us. 
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Q.  Now,  before  that,  coming  back  to  the  first 
meeting  you  had  in  your  office,  who  was  present  at 
that  time?  A.    Just  Mr.  Loudolf. 

Q.     And  you? 

A.     That  is  right,  in  my  office. 

Q.  Did  he  give  you  a  financial  statement  at  that 
time?  [64] 

Mr.  Margolis:  Just  a  moment,  may  I  have  the 
date?   Or  approximate  date? 

A.     The  first  week  in  August,  Mr.  Margolis. 

Mr.  Margolis:     I  see. 

Q.     (By  Mr.  Berger)  :     And  did 

A.     Might  be  the  second. 

Mr.  Margolis :  Excuse  me,  get  my  mind  straight^ 
on  this. 

The  Court :     After  the  suit  had  been 

The  Witness :     After  suit  was  filed. 

Mr.  Margolis:  The  suit,  you  said,  was  filed  in 
July? 

The  Witness:  August  2,  I  checked  on  the  com- 
plaint, verified  July  25,  filed  August  2. 

Mr.  Margolis:  Sorry  for  the  interruption,  Mr. 
Berger. 

Q.  (By  Mr.  Berger)  :  At  that  time,  when  he 
came  in  the  first  time,  did  he  have  a  financial  state- 
ment  with  him? 

A.  Didn't  have  it  with  him.  I  told  him  I  wanted 
to  see  a  financial  statement  before,  see,  some  form 
of  authenticated  statement  and  before  I  could  talk 
to  my  clients  and  tell  them  that  they  ought  to  hold 
oJBf  in  prosecuting  the  suit  against  the  corporation. 
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Q.  Did  he  tell  you  as  to  his — did  he  go  into  at 
great  length  on  the  financial  statement? 

Mr.  Margolis:  That  is  objected  to  as  leading. 
This  is  counsel's  own  witness. 

Mr.  Berger:     Reframe  the  question.  [65] 

The  Court:     Reframe  the  question. 

Q.  (By  Mr.  Berger)  :  Mr.  Kolb,  can  you  tell 
me  whether  or  not  any — can  you  tell  me  whether  or 
not  his  financial  statement  was  gone  into  at  great 
length? 

Mr.  Margolis:  Object  on  the  same  grounds  here- 
tofore urged,  Your  Honor;  this  witness  is  counsel's 
own. 

The  Court:  Tell  me  whether  you  discussed  his 
financial  condition. 

The  Witness:  I  looked  through  the  financial 
statement ;  I  had  several  questions  on  it. 

Q.  Pardon  me,  before  the  financial  statement — 
w^hen  he  came  in  without  the  financial  statement. 

Q.  He  came  in  the  morning  without  the  financial 
statement  and  came  back  right,  a  couple  of  hours 
with  it. 

Q.  Did  he  go  into  at  any  length  as  to  his  finan- 
cial condition? 

A.    Well,  he  stated — it  has  been  some  time  now. 

Q.     I  appreciate  it  is  hard  to  remember. 

A.  As  I  remember,  he  simply — we  discussed  with 
him  and  he  said  they  were  in  a  temporary  bind  due 
to  that  weather  condition,  that  they  were  in  good 
financial  condition  and  that  they  were  solvent,  just  a 
question  they  hadn't  gotten  any  cash  to  meet  their 
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obligations  and  said  there  were  certain  deals  pend- 
ing, talked  in  generalities  without  actual  figures, 
and  I  said,  ^^  Before  going  into  this  and  before  I  can 
make  any  recommendations,  pass  any  information 
on,  I  know  the  creditors,  [66]  the  credit  committee 
of  the  Pacific  Electric  and  Mechanical  Company 
would  insist  on  some  cold  figures  where  they  can  see 
what  is  going  on. 

Q.     Came  back  that  afternoon? 

A.  Went  out  and  came  back  that  afternoon  with 
a  mimeographed  sheet  purportedly  prepared  by  a 
certified  public  accountant. 

Q.     Did  you  go  over  that  sheet  at  all  with  him? 

A.     I  asked  him  several  questions  that  came  t( 
mind  as  I  went  over  it. 

Q.     Do  you  remember  what  they  were? 

A.     I  couldn't  tell  you.    I  know  this  much,  thai 
he  had  some,  I  think  some  $40,000,  or  more  thai 
that,  in  accounts  receivable.   I  wanted  to  know  th< 
breakdown  on  that  and  he  said,  ^^Well,  the  booki 
are  open  at  any  time  you  want  to  see  them.   I  don'1 
know  the  detail  of  them."   He  said,  a  lot  of  stores 
owed  them  money  and  still  working  that  out  and] 
slow  payments,  after  they  get  going.    He  generally' 
expressed  to  me  the  system  how  he  operated,  as  I 
was  totally  unfamiliar  with  it. 

The  Court:  Had  you  transmitted  that  informa- 
tion to  your  client? 

Mw  Witness:     That  is  right. 

The  Court :  As  a  result  did  your  client  withdraw 
the  suit? 
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The  Witness :  No,  oiu*  clients  said  they  felt  they 
wanted  a  promissory  note  to  secure  the  obligation 
before 

The  Court:     Wanted  the  note  secured'?  [67] 

The  Witness:  Wanted  it  signed  by  the — en- 
dorsed by  the  other  two  officers  of  the  corporation. 

The  Court:  In  other  w^ords,  your  clients  wanted 
something  better  than  what  they  had. 

The  Witness:  That  is  correct,  before  they  would 
withdraw  their  suit. 

Q.  (By  Mr.  Berger)  :  Did  you  ask  Mr.  Loudolf 
whether  or  not  they  w^ere,  he  was  in  a  bankrupt 
condition  or  whether  he  was  insolvents 

A.     I  asked  him  that 

Mr.  Margolis:  Incompetent,  irrelevant  and  im- 
material, and  leading  and  suggestive.  This  witness 
is  the  defendant's  w^itness  and  both  attorneys 

Mr.  Berger:     I  asked  him 

The  Court:  The  water  is  over  the  dam,  so  to 
speak.    Mr.  Kolb  described  it 

Q.  (By  Mr.  Berger) :  AVill  you  please,  as  best 
you  can,  Mr.  Kolb,  relate  what  wa.s  said  in  regard 
to  insolvency? 

A.  AVell,  I  checked  further  into  the  statement 
of  Mr.  Loudolf  and  had  made  to  him  the  request 
of  our  clients  to  get  the  note  secured  by  the  other 
two  officers,  and  right  about  that  time  Miss  Lee 
came  in  my  office.  She  was  an  officer  of  the  cor- 
j)oration. 

Q.     No,  I  asked  you  what  you  discussed? 

A.  Discussed  the  solvency  of  the  [68]  corpora- 
tion. 
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Q.     What  was  said,  that  is  what  I  wanted. 

A.  They  both  assured  me  at  that  stage,  that  was 
during  August,  that  they  were  completely  solvent. 
The  only  thing  was  that  they  couldn't  get  their 
collections  in  from  their  accounts  as  fast  as  they 
had  anticipated  due  to  this  seasonal  lag.  Then  the 
discussion  came  up  they  were  going  to  get  refinanc- 
ing, going  to  get  new  blood  so  they  can  get  some 
working  capital.  Apparently,  they  claimed  that  was 
their  only  trouble,  that,  plus  the  fact  an  accountant 
that  they  had  sued  them  for  $5,000,  which  suit  wa^;! 
completely  unfounded  and  just  tied  them  up  in 
knots,  tied  up  cash,  he  had  attached  some  cash  of 
theirs  and  that  put  them  into  quite  a  stress.  I 
transmitted  that  information  to  the  creditors  com- 
mittee, our  creditors  committee;  our  clients  said 
they  would  insist  on  going  ahead  with  the  matter 
to  judgment  and  they  would  hold  off  execution  after 
judgment  if  satisfactory  arrangements  are  made. 

The  Court:  What  do  you  mean  by  satisfactory 
arrangements  1 

The  Witness:     Payment  of  security. 

The  Court :     Payment  of  security  ? 

The  Witness:  Or  his  situation  work  itself  out 
in  such  a  way  they  could  see  their  way  clear  of 
certainty  of  payment. 

Q.     Go  ahead. 

A.  Especially  keeping  in  mind  it  takes  some 
time  to  obtain  a  judgment  in  the  event  tliat  the  dis- 
cussions at  that  time  would  not  culmiunte  in  satis- 
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factory  arrangements.  So  we  [69]  proceeded — as 
I  a  matter  of  fact,  I  remember  the  attorney  for  Mr. 
[Loudolf  and  Brick  O'Gold  Corporation  stipulated 
!  to  a  judgment  in  the  mattei*.  He  felt  it  was  useless 
I  to  enter  an  answer  in  the  matter  and  a  judgment 
was  entered. 

Mr.  Margolis:  I  move  what  he  felt  be  stricken, 
Your  Honor. 

The  Court:  Well,  I  will  strike  out  what  he  felt. 
As  a  matter  of  fact,  as  a  result  of  your  conferences 
with  your  client  you  both  allowed  your  account  to 
ripen  into  a  judgment? 

The  Witness:     That  is  correct. 

The  Court:     Not  satisfied  with  the  situation? 

The  Witness:  Weren^t  satisfied,  largely  because 
Mr.  Loudolf 's  slowness  in  answering  communica- 
tions and  inability  of  getting  a  hold  of  him,  and  the 
fact  he  made  appointments  and  didn't  keep  them 
quite  frequently.  Our  clients  felt  they  wanted  to 
have  something  stronger  than  just  Mr.  Loudolf^s 
word.  He  made  promises  and  didn't  keep  them, 
however,  whenever  he  did  appear. 

The  Court:  Isn't  an  unusual  course,  a  debtor 
corporation  trying  to  keep  his  head  above  water. 

The  Witness:  It  is  the  usual  situation  if  you 
are  short  of  cash. 

The  Court:  You  mean  your  clients  weren't  sat- 
isfied with  the  efforts  and  wanted  either  cash 
money,  security,  or  a  judgment,  isn't  that  correct? 

The  Witness:  That  is  correct.  AVe  weren't  satis- 
fied with  [70]  the  efforts  on  the  part  of  Mr.  Loudolf, 
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and  our  clients  wanted  Miss  Lee  in  the  picture  and 
rather  have  her  run  the  show  than  Mr.  Loudolf, 
because  from  certain  checks  that  they  had  made 
on  the  situation  they  weren't  satisfied  with  Mr. 
Loudolf 's  management  of  the  corporation,  they 
wanted  Miss  Lee  to  take  over  and  felt  the  only  way 
to  do  that  would  be  if  Miss  Lee  was  in  active  con- 
trol of  the  business,  not  Mr.  Loudolf. 

Q.  You  mentioned  that  judgment  was  stipu- 
lated to? 

A.  That  is  correct,  judgment  stipulated  to.  When 
the  attorney  for  Brick  O'Gold  assigned  a  stipula- 
tion and  judgment  entered  upon  the  stipulation,  he 
stated  that  he  had  no  defense  to  the  action  and  it 
was  useless  for  him  to  enter  an  answer  in  the 
matter,  so  stipulated  to  judgment  and  judgment  was 
entered. 

Mr.  Margolis:  May  I  interrupt,  please?  Do  you 
have  the  stipulation,  sir,  on  the  judgment?  All  of 
those  matters  become  important,  as  I  will  demon- 
strate a  little  later,  and  like  to  get  the  chronology 
here.  Your  Honor. 

The  Witness:  I  haven't  got  a  copy  of  the  stipu- 
lation, it  is  in  the  file  in  Municipal  Court. 

Q.  (By  Mr.  Margolis) :  Uo  you  have  a  copy  of 
the  judgment,  or  do  you  have  the  date  when  judg- 
ment was  entered?  A.     Judgment  entered 

Q.  (By  Mr.  Margolis):  May  I  have  that  for 
the  record,  sir?  A.     September  21. 

Q.     You  have  a  copy  of  the  judgment  there?  [71] 

A.     I  have  a  copy  of  the  execution. 
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Q.     (By  Mr.  Margolis)  :    May  we  have  that,  sir? 

Mr.  Margolis:  Your  Honor,  forgive  me  for  this 
interruption. 

Mr.  Berger:  I  think  I  can  clarify  this.  I  have 
a  few  more  questions.  It  is  twelve  o'clock — a  few 
more  questions  and  I  will  be  through.  Counsel  will 
want  to  cross-examine,  no  doubt. 

The  Court:  Yes,  I  guess  we  will  have  to  come 
back. 

Mr.  Margolis :  I  think  that  is  my  privilege,  Your 
Honor. 

The  Court:  Prefer  stopping  now  rather  than 
closing  your  examination?  He  has  to  come  back 
anyway,  might  as  well  stop  now. 

Mr.  Berger:     Until  what  time.  Your  Honor? 

The  Court :     Two  is  the  usual  time  ? 

Mr.  Berger:     Yes,  Your  Honor. 

Mr.  Margolis:  Yes.  May  the  record  disclose. 
Your  Honor,  I  will  keep  this  in  my  possession,  or, 
rather,  the  clerk,  keep  the  copy  of  the  execution 
until  we  return  at  two  o'clock? 

The  Court:     Either  one. 

Mr.  Margolis:     Thank  you. 

(Whereupon  an  adjournment  was  taken  until 
2:00  p.m.  this  date.)  [72] 

Afternoon  Session,  August  1,  1950,  at  2:00  o'Clock 

Mr.  Berger:  Mr.  Margolis,  I  understand  you 
found  a  copy  of  the  statement  ? 

Mr.  Margolis:  Yes.  Does  Your  Honor  wish  me 
to  give  the  figures?  During  tlio  iiooii  liour,  T  iiui 
totals. 
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The  Court:     Have  you  run  the  total  of  that? 

y\Y.  jMar^'olis:  Yes,  subject  to  any  little  error. 
I  went  over  the  claims,  divided  them  into  three 
parts,  Your  Honor,  tv^o  tax  claims  totaling  $527.55, 
six  wage  claims  totaling  $3,666.08,  one  of  which, 
Your  Honor,  is  in  the  total  sum  of  $2,100  and 
obviously  under  an  appropriate  bankruptcy  section, 
after  established,  the  claim  is  good  only,  preferred 
to  $600,  and  the  balance  $1,500  good  as  a  general 
claim,  and  all  the  other  claims  which  are  in  that 
file,  $29,849.39,  subject  to  someone  correcting  the 
estimate  T  might  have  made  in  running  them  off. 

In  going  through  my  file  I  find  a  carbon  copy  of, 
a  mimeographed  copy  of  the  financial  statement  to 
which  reference  was  made  this  morning  and  Mr. 
Loudolf,  the  president  of  the  corporation,  during 
the  noon  hour  also  went  down  to  the  Board  of 
Trade  office.  Your  Honor,  and  has  the  original  work 
sheets,  which  we  shall  also  present. 

Direct  Examination 
(Continued) 

By  Mr.  Berger: 

Q.  Now,  Mr.  Kolb,  prior  to  the  noon  hour  [73] 
you  made  some  reference  to  a  financial  statement. 
I  show  you  a  paper  that  was  just  handed  me  by 
counsel  for  the  plaintiff  and  ask  you  is  that  the 
statement  you  had  reference  to? 

A.  Yes,  that's  the  statement  Mr.  Loudolf 
handed  me,  consisting  of  four  pages.    It  is  mimeo- 
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graphed,  inultigraphed,  I  would  say,  it  was  an  exact 
copy,  it  looked,  appears  to  be  the  same  copy,  one 
of  those  multigraph  copies  of  the  statement. 

Q.  Now,  when  was  the  first  time  you  ever  saw 
that  statement? 

A.  The  first  time  after  Mr.  Loudolf  came  in 
my  office  for  the  first  time  and  he  came  back  and 
brought  this  statement  when  I  requested  it. 

Mr.  Margolis:  May  we  have  that  date.  Your 
Honor? 

Mr.  Berger :  Already  testified  he  came  that  same 
morning,  came  back  that  same 

Mr.  Margolis:     I  think  the  date  is  important. 

The  Court:     Do  you  know  the  date? 

Q.     (By  Mr.  Berger)  :     Koughly. 

A.  Well,  it  was,  it  was  after  w^e  commenced  suit 
on  August  2. 

The  Court:  I  think  you  said  the  first  week  in 
August. 

The  Witness:  The  first  week  in  August,  right 
after  Mrs.  Lee,  Dr.  Lee,  one  of  the  officers  of  the 
corporation,  was  served,  if  I  remember  correctly. 

Q.  (By  Mr.  Berger)  :  And  did  you  have  a  dis- 
cussion with  him  about  that  statement? 

A.     Yes,  I  went  briefly  over  the  statement.  [74] 

Q.  Will  you  relate  what  was  said,  what  you  said 
and  what  he  said? 

A.  Mr.  Loudolf  was  complaining  very  bitterly 
about  this  $5,000  suit  and  attachment  where  an 
accountant,  who  had  w^orked  for  him,  had  attached 
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all  his  assets,  and  he  said  that  this  voided  him  of 

any  working  capital. 

And  he  said  if  he  is  being  pressed  by  his  credi- 
tors he  wouldn't  know  what  to  do.  He  was  very 
anxious  to  get  this,  the  refinancing  that  he  had  a 
prospect  at  the  time  that  would  refinance  it,  that 
would  come  in  with  new  capital  into  the  business 
to  give  him  some  working  capital.  He  said  he  had 
also  pending  an  application  with  the  RFC,  too,  in 
order  to  obtain  additional  financing,  and  I  suggested 
to  him — now  thinking  back — I  made  the  suggestion 
to  him  that  he  might  go  into  a  reorganization  under 
chapter  10,  chapter  11  of  the  Bankruptcy  Statute 
in  order  to  hold  off  the  foreclosure  of  these,  these 
pressing  bills,  and  he  said  no,  he  can't  do  that, 
*' because  I  am  solvent,''  and  he  said,  ** Here's  the 
statement,  this  is  the  financial  statement;  I  am 
solvent."  And  I  asked  him,  ^^Well,  how  about  these 
notes  receivable,  accounts  receivable,  which  amount 
to  substantial  figures,  $16,000  in  notes  receivable 
and  $20,000  in  accounts  receivable.''  And  he  stated 
those  were  from  various  stores  that  he  had  sold, 
these  stores,  these  various  stores  on  a  franchise  deal 
and  they  were  to  be  paid  back  and  due  to  the  bad 
weather,  bad  summer,  if  he  [75]  would  go  after  the 
stores  and  press  them  for  it  it  would  ])ut  them  out 
of*  business,  said  it  would  be  about  90  days  until 
he  gets  the  money  into  those. 

f  looked  over  these  things — I  do  remember  now 
1  questioned  him  about  one  item,  trying  to  find  it 
here.    ^'Uue  from  officers,  $1,302' '—starts  out  Mav 
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1,  $554.06;  on  June  30,  it  is  $1,132.81;  and  on  July 

31,  it  is  $1,302.81.    In  other  words,  increased  here. 

An  item  labeled  '*Due  from  officers,"  and  he  gave 
me  this  explanation:  When  he  purchased  his  own 
stock  for  $15,000  he  took  a  loan  on  the  Pacific  Na- 
tional Bank  and  that  the  corporation  has  been  pay- 
ing the  interest  on  that  note  and  that  this  item 
right  here  represents  the  interest  which  he  was 
paying  on  the  note,  that  $15,000  which  he  purchased 
stocks,  these  monies  due  from  him.  It  was  rather 
difficult  to  get  anything  out  of  Mr.  Loudolf;  he 
was  extremely  evasive  about  anything.  I  tried  to 
pin  him  down.  Frankly,  I  wanted — on  checking, 
Mr.  Loudolf  relied  primarily  on  Miss  Lee,  because 
she  seemed  to  be  more  capable,  more  reliable,  and 
if  she  said,  '*I  will  be  there  and  I  will  have  certain 
information,"  she  came  through  with  it  and  he 
never  did. 

But  it  finally  culminated  that  we  told  Mr.  Lou- 
dolf we  had  to  have  certain  financial  information 
in  order  to  give  him  any  further  extensions  on  it 
by  a  certain  date,  otherwise  we  must  consider  that 
he  is  not  going  to  proceed  in  accordance  [76]  with 
his  prior  promises  that  he  will  work  out  and  have 
to  seek  our  remedy  by  execution. 

Well,  the  date  came  and  ^Ir. — 1  think  it  was  the 
end  of  September — Mr.  Loudolf  did  not  come 
through,  did  not  keep  his  api)ointments  he  had 
made,  and  we  proceeded  to  instruct  the  slierifF  to 
execute  on  the  a-ssets  of  the  corporation. 

Mr.  Margolis:    Your  Honor,  I  am  iroin^^  to  object 
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to  that  on  the  ground  it  is  indefinite,  uncertain.  If 
they  proceeded  to  instruct  the  sheriff  to  execute,  I 
think  we  should  have  the  document,  some  informa- 
tion setting  the  date,  showing  the  instructions.  I 
think  that  is  important  in  the  proper  chronology 
of  this  case. 

The  Court:  I  don't  think  the  testimony  is  ob- 
jectionable. As  a  matter  of  fact,  I  think  his  testi- 
mony is  very  helpful  to  you. 

Mr.  Margolis:     Very  well. 

The  Court:  Not  at  all  satisfied  with  the  condition 
of  the  business  and  they  were  pressing. 

Mr.  ^largolis:  T  will  withdraw  the  objection, 
Your  Honor. 

The  Witness:  I  did  check  with  the  attorney  for 
one  of  the  largest  creditors  as  I  felt  that  he  would 
have  the  largest  interest  in  that.  I  checked  with 
Mr.  Connelly  who  represents  Samarkand,  who 
claims  to  be  the  largest  creditor  of  Brick  O'  Gold. 

Q.  Did  the  statement  show  what  his  account  [77] 
was? 

A.  Never  did.  Mr.  Loudolf  promised  to  give 
us  a  breakdown — this  financial  statement  is  just  a 
summary — we  wanted  to  look  over  the  details  where 
these  accounts  receivable  were,  if  they  were  in  ex- 
istence. 

Q.     What  happened  to  that  Samarkand  account? 

A.  Samarkand  account  was  about  $15,000  and 
I  checked  with  Mr.  Connelly  to  find  out  whether 
they  were  in  a  position  to  inform  me  wliether  this 
was  a  solvent  business  or  whether  thev  W(»re  iroinir 
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to  take  steps  towards  enforcement  of  tlieir  account 
and  I  was  informed  by  Mr.  Connelly  they  were  not 
going  to  take  any  steps,  satisfied  it  was  a  solvent 
business  and  satisfied  it  would  work  out,  it  is  a 
seasonal  lag. 

So  then  we  wanted — the  main  thing  we  wanted, 
if  Mr.  Loudolf  wouldn't  give  us  a  promissory  note, 
we  wanted  to  know  what  this  item  of  accounts  re- 
ceivable, what  it  was,  because,  I  stated,  ^*Tt  rep- 
resented $20,000,  and  according  to  your  financial 
statement,  which  Mr.  Loudolf  assured  me  is  still 
a  valid  financial  condition  of  the  business  at  the 
time  when  I  was  talking  to  him,  it  showed  it  was 
solvent,  that  the  assets  were  in  excess  of  the  liabili- 
ties," and  we  wanted  to  see  what  these  accounts 
receivable,  whether  valid,  or  a  bookkeeping  entry, 
and  we  never  got  this  information  from  Mr. 
Loudolf. 

Q.     Did  you  ask  him^about  it? 

A.     We  asked  him  repeatedly. 

Q.     What  did  he  say?  [78] 

A.  Croing  to  produce — as  a  matter  of  fact,  I  had 
also  talked  to  Miss  Lee  about  it  and  she  said  Mr. 
Loudolf  had  the  books  and  have  to  depend  on  Mr. 
Loudolf  to  produce  them. 

Q.  Did  you  ask  him  whether  or  not  those  were 
valid  accounts? 

A.  He  said  they  were  valid  accounts,  but  1 
wanted  to  know  who  they  were;  $20,000  is  a  sub- 
stantial amount  of  money,  represents  practically 
half  of  his  business  here  and  accounts  receivable. 
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He  claimed  that  these  accounts  were  the  licensees, 
the  franchise  holders  in  these  various  stores  and 
they  were  accounts  that  they  had  accumulated. 

Just  about  that  time  Mr.  Norberg  contacted  me 
and  said  he  represented  a  creditor,  that  he  had 

Mr.  Margolis :     May  we  have  the  date,  please  ? 

A.  It  was  the  latter  part  of  September,  Mr. 
Margolis.  1  think  we  instructed  the  sheriff  to  exe- 
cute the  21st,  22nd  of  September,  22nd  of  Sep- 
tember. 

Q.  (By  Mr.  Berger) :  Was  that  about  that 
time?  A.     1949. 

Q.     Did  he  contact  you  before  or  after  that  date? 

A.     Mr.  Norberg? 

Q.     Yes. 

A.  Mr.  Norberg  contacted  me  before  that,  a  few 
days. 

Mr.  Margolis :    May  we  have  that  date  ? 

A.  The  22nd  day  of  September,  1949,  is  when 
we  instructed  the  sheriff  to  execute.  [79] 

Q.  (By  Mr.  Berger)  :  When  did  Mr.  Norberg 
contact  you  ? 

A.     Two  or  three  days  before  that. 

Q.     All  right,  go  ahead. 

A.  He  stated  to  me  that  he  represented  a  client 
and  that  he  had  tiled  a  suit  against 

Mr.  Margolis:  Going  to  have  to  object  on  the 
ground  no  proper  foundation  was  laid. 

The  Court:     All  right. 

Mr.  Margolis:     Persons  present,  time  and  place. 

The  Court:     Sustain  the  objection. 
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Q.  (By  Mr.  Berger)  :  Now,  at  the  time  when 
Mr.  Norberg  contacted  you,  you  say  about  two  or 
three  days  before  the  date  of  execution'? 

A.     Yes,  sir. 

Q.     And  how  did  he  contact  you,  by  phone? 

A.     By  telephone. 

Q.     And  did  you  see  him  after  that? 

A.  He  asked  for  an  appointment,  whether  he 
could  see  me,  and  he  came  up  and  saw  me. 

Q.  And  how  long  after  that  date  did  he  see  you 
after  that  appointment? 

A.  Well,  it  was  within  the  space  of  two  or  three 
days,  before  the  22nd  of  September. 

Q.     AVhen  he  came  to  see  you  at  your  office? 

A.     He  did.  [80] 

Q.     Who  was  there  ? 

A.     Mr.  Norberg  and  myself. 

Q.     And  anyone  else? 

A.     Not  at  that  time. 

Q.     What  was  said? 

Mr.  Margolis:  Just  a  moment,  we  object  to  the 
question  on  the  grounds  it  is  incompetent,  irrelevant 
and  immaterial. 

The  Coui't:  What  is  the  question?  As  to  the 
conversation  ? 

Mr.  Margolis:     Yes. 

The  Court:     I  will  exclude  it. 

Mr.  Berger:     O.K. 

The  Court:  Tell  the  result  of  the  conversation, 
what  he  did,  if  anything. 
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Mr.  Berger:  Going  to  ask  that  in  the  next  ques- 
tion. 

Q.  As  a  result  of  that  conversation,  Mr.  Kolb, 
what  occurred;  what  did  you  do? 

A.  I  transmitted  to  my  clients  the  information 
that  Mr.  Norberg  gave  me,  that  he  had  an  account, 
that  he  intended  to  press  against  Brick  O'Gold,  and 
I  was  instructed  by  my  clients  imless  they,  by  a 
certain  date  that  we  gave  Mr.  Loudolf  to  give  us 
the  breakdown  on  these  accounts  receivable,  unless 
that  information  is  received  by  me  and  transmitted 
to  them,  1  was  to  proceed  with  instructions  to  the 
sheriff  to  execute  against  the  property  of  the  cor- 
poration. 

Q.  Now,  when  did  you  next  see  Mr.  Loudolf  or 
Mr.  Norberg  [81]  after  that  time? 

A.  I  think  T  saw  him  on  the  date  of  the  execu- 
tion, the  22nd  of  September. 

Q.     Who  did  you  see? 

A.  I  think  T  saw  both  Miss  Lee  and  Mr.  Nor- 
berg. 

Q.     And  where? 

A.     He  was  out  in  Miss  Lee's  store. 

Q.     And  what  occurred,  what  was  said? 

A.  AVell,  Miss  Lee  said  they  were  still  trying  to 
^eX  financing,  that  they  had  a  party  interested.  She 
wouldn't  give  me  the  name  of  the  party  who  was 
supposed  to  finance  about  $15,000  or  $20,000,  that 
tiicy  had  still,  J  think,  the  RFC  application  pend- 
ing; she  was  bitter  about  the  whole  thing,  she  said 
her  whole  life  savings  are  depending  on  this  thinu". 
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,  that  she  was  waiting  for  information  from  Mr. 
Loudolf  which  he  had  not  given  to  her,  an  officer 
of  the  corporation.  So  I  told  her  so  far  as  we  were 
concerned  we  certainly  did  not  feel  we  wanted  to 

,  hamper  any  refinancing  or  jeopardize  any  chance 
of  her  staying  in  business,  we  were  not  going  to 
press  them  if  we  are  satisfied  the  statements  made 
by  Mr.  Loudolf  were  correct. 

Q.     And  was  anything  at  that  time  said  about  the 
solvency  or  insolvency? 

p  A.  I  was  still  informed  that  they  were  solvent, 
that  they  were  just  stretched,  and  because  they 
didn't  have  any  cash,  operating  cash,  with  the  suit 
hanging  over  their  heads — sure  they  [82]  were  sol- 
vent but  they  needed  working  capital,  because  they 
w^re  working  on  a  c.o.d.  basis  for  lack  of  working 
capital,  because  all  of  their  assets  were  tied  up  in 
promissory  notes  from  various  stores.  And  the  next 
thing  I  knew  about  it  was  that  I  had  read  in  the 
Eecorder  that  an  involuntary  petition  in  bankruptcy 
had  been  filed.   That  is  the  last  I  did  about  it. 

Q.  Did  you  have  any  conversation  with  Mr.  Nor- 
berg  in  the  j^resence  of  Mr.  Loudolf  or  Miss  Lee? 
A.  I  think  one  or  two  conversations,  the  time 
when  we  had  a  conference  in  Miss  Lee's  store  on 
the  22nd.  I  know  that  date,  because  I  know  that 
was  the  date  of  the  sheriff's  execution  and  1  have 
in  front  of  me  the  sheriff's  return  verifying  that 
day. 

Q.     Did  you  have  any  conversation  at  any  time 
in  vour  office  with  Mr.  Norberg  and  Mr.  Tjoudolf 
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where  there  was  brought  into  the  conversation  this 

financial  statement? 

A.  I  think  it  was  after  that  22nd  Miss  Lee  said 
that  she  was  going  to  bring  Mr.  Loudolf  up  to  my 
office,  we  couldn't  get  a  hold  of  him,  she  was  going 
to  bring  him  up  to  the  office. 

Q.     Did  she  do  that? 

A.     She  did,  I  think,  a  day  or  two  later. 

Q.     Who  was  there  at  that  time  ? 

A.  Mr.  Norberg  was  there,  Mr.  Loudolf  was 
there,  and  Miss  Lee. 

Q.     And  you?  [83] 

A.     And  myself,  in  my  office. 

Q.     What  was  the  conversation  about  then  ? 

A.  They  were  going  to  let  us  know  what  these 
accounts  were  and  the  only  thing  that  I  remember 
in  that  conversation  we  were  told  they  were  still, 
that  they  had  still  had  the  RFC  apjDlication  pend- 
ing and  going  to  let  us  know,  and  I  checked  with 
Mr.  LeMasters  from  the  Pacific  National  Bank, 
and  he  confirmed  there  was  an  application  pending 
and  that  no  decision  had  been  made  by  the  RFC, 
but  what  they  needed  was  working  capital,  that 
they  appeared  to  be  solvent.  That  is  the  banker's 
statement. 

Mr.  Margolis:  T  move  that  be  stricken,  may  it 
please  your  Honor,  on  the  grounds  it  is  not  binding 
on  the  plaintiff. 

Q.  (P>y  Mr.  Berger)  :  Did  this  conversation 
tako  ])la('e  during  the  time  they  were  there,  at  the 
particular  time? 
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The  Court :     In  their  presence "? 

The  Witness:     Who'? 

The  Court :     The  president. 

A.  I  don't  remember  whether  they  were  present 
or  right  after. 

The  Court :     I  will  strike  it  out. 

Q.  (By  Mr.  Berger)  :  Was  that  conversation 
during  the  time  that  they  were  there  in  that  ofiSee 
or  afterwards'?  A.     I  don't  remember  that. 

Q.  You  don't  remember.  Was  any  statement 
made  to  you  in  the  presence  of  Mr.  Norberg  with 
reference — withdraw  that.  Was  [84]  there  any  con- 
versation or  part  of  a  conversation  at  that  time  in 
your  oifice,  any  statement  made  by  either  Miss  Lee 
or  Mr.  Loudolf  with  reference  to 

Mr.  Margolis:  I  object  to  the  question,  may  it 
please  your  Honor,  on  the  ground  it  is  leading  and 
suggestive. 

Mr.  Berger:  I  haven't  finished  my  question  yet, 
your  Honor. 

Mr.  Margolis:  That  is  the  vice  of  it,  I  think, 
your  Honor,  observed  that  he  might. 

Mr.  Berger :     I  will  ref  rame  the  question. 

The  Court:     Yes,  ref  rame  it. 

Q.  (By  Mr.  Berger)  :  Mr.  Kolb,  at  that  time 
what  was  said,  if  you  remember,  to  Mr.  Norberg  by 
either  Loudolph  or  Miss  Lee  with  reference  to  their 
solvency  or  insolvency? 

Mr.  Margolis:  We  object  to  the  question  again 
on  the  ground  it  is  leading  and  suggestive. 

The  Court :     I  will  allow  that. 
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Mr.  Margolis:  May  I  finish  it  this  way?  Some 
reference  was  made  to  conferences  or  a  convei^a- 
tion  with  a  Mr.  LeMasters  of  the  Pacific  National 
Bank,  and  it  is  not  clear  in  my  mind 

The  Court:  I  am  not  allowing  what  he  said,  I 
will  what  one  of  the  officers  said,  Loudolf  or  Lee, 
either  one  of  them  said,  you  may  testify  to. 

A.  They  both  assured  they  were  solvent  at  thal^ 
conference.  Again  they  needed  refinancing  in  order! 
to  obtain  w^orking  [85]  capital  until  thy  were  able 
to  collect  on  these  accounts  receivable  and  notes 
receivable  from  the  various  stores,  that  was  a  mat- 
ter of — that  would  take  until  about  January  or 
Febiiiary,  and  that  was  the  statement  they  made  in 
September,  it  would  be  January  or  February  by 
the  time  they  received  these  monies  and  they  nec^ded 
money  because  Samarkand  was  not  going  to  extend 
any  further  credit  and  put  them  on  a  c.o.d.  basis,  1 
that  they  were  solvent,  assured  us  of  that,  that  the 
only  thing  they  needed  was  working  capital,  and 
they  said  if  they  don't  get  working  capital  and 
these  claims,  their  debts  were  being  pressed,  they 
might  then  find  themselves  at  the  end  of  the  rope 
and  not  l)e  ahlc^  to  operate. 

The  Court:  Notwithstanding  those  assurances 
you  didn't  rely  on  them  and  went  ahead  and  pressed 
your  litigation? 

The  Witness:  Your  Honor,  we  had  at  that  time, 
had  already  a  judgment,  we  wanted 

The  Court:     Execution? 

The    Witness:     We    issued  —  that    was    already 
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after  we  had  issued  execution  that,  since  the  con- 
versation we  issued  execution,  because  we  wanted 
Mr.  Loudolf  to  tell  us  who  those  accounts  receivable 
were  and  he  didn't  come  in  and  refused  to  tell  us 
who  they  were  and  give  us  the  breakdown  of  it 
and 

The  Court :  Well,  the  execution  is  usually  issued 
to  obtain  assets  rather  than  to — answers  to  inter- 
roi^atories. 

The  Witness :  Well,  the  only  reason  we  did  pro- 
ceed that  [86]  way  is  because  we  were  satisfied  that 
Mr.  Loudolf  wasn't  going  to  cooperate  and  we  felt 
as  long  as  they  were  solvent,  according  to  his  assur- 
ances, and  there  were  $20,000  of  assets,  if  he  didn't 
want  to  press  his  debtors  we  were  going  to  enforce 
payment  of  our  claim  from  those  debtors  and  we 
did,  according  to  the  sheriff's  return,  proceed  and 
levy  execution  against  these  stores  that  he  had  and 
returns  which  I  hold  in  my  hand  right  here  the 
handwriting  of  the  debtor  returned,  that  they  held 
the  money,  as  one,  ''We  hold  $1,200  due  Brick 
O'Gold;  we  hold  the  sum  of  $534.39;  we  owe  $1,450 
to  Brick  O'Gold,  payable  $50  a  month,  and  paid 
over  to  the  sheriff  of  the  County  of  San  Mateo, 
$33.46."  Tn  other  words,  we  have  the  answers  of 
the  creditors — debtors  which  Mr.  Loudolf  claimed 
owed  him  the  money  to  the  sheriff  that  they  do. 
And  the  sheriff  proceeded  with  the  execution.  How- 
ever, we  could  not  have  accomplished  the  same  be- 
cause the  bankruptcy  was  filed,  or  when  that  office 
filed  we  were  informed,  we  received  notice  of  in- 
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voluntary  bankruptcy,  we  instructed  the  sheriff  to 

do  nothing  further. 

Q.  (By  Mr.  Berger)  :  Do  you  remember  when 
you  received  that  notice  of  the  involuntary  peti- 
tion 1 

A.     I  saw  it  in  the  Recorder.    I  picked  it  up  in 
the  Recorder  some  time  in  the  middle  of  November, 
called  to  my  attention  by  one  of  my  associates.   He, I 
had  seen  it  in  the  Recorder  and  I  looked  it  up.   It 
was  in  there.  [87] 

Q.  One  more  question — a  few  more  questions. 
Do  you  remember  during  any  of  those  conversa- 
tions in  your  office  you  mentioned  something  about 
the  Samarkand  Tee  Cream  holding  off  payment? 
Was  there  anything  else  said  by  Loudolf  or  Miss 
Lee  with  reference  to  the  Samarkand  Ice  Cream 
and  this  corporation  as  to  their  doing  business 
together  ? 

A.  Mr.  Loudolf  mentioned  there  was  some  deal 
pending.  He  was  very  vague  in  all  his  statements. 
He  mentioned  some  deal  pending  where  Samarkand 
was  going  to  refinance  Loudolf  and  take  over  his 
plant  in  Redwood  City,  which  represented  the 
major  claim  of  our  people,  because  they  had  wired 
all  the  machinery  down  in  that  plant,  su])posed  to 
have  been  a  very  first  rate  ice  cream  plant,  accord- 
ing to  Mr.  Loudolf  at  that  time  some  deal  was  pend- 
ing and  negotiations  were  pending  for  Samarkand 
to  take  over  that  plant  and  operate  it  and  pay  and 
try    to    get    a    liquidation    of    their    indebtedness 
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through  rental,  or  some  arrangement  that  he  was 

making  with  them. 

Q.    Mr.  Loudolf  told  you  that '? 

A.     Mr.  Loudolf  told  me  that. 

Q.  Mr.  Kolb,  before  you  came  in  here  this 
morning  Mr.  Loudolf  was  on  the  witness  stand  and 
he  made  a  statement  that  you  had  the  financial 
statement  in  your  hand  and  you  told  Mr.  Loudolf 
that  with  that  statement  you  could  get  75  cents  on 
the  dollar.  Do  you  remember  any  such  conversa- 
tion? 

A.  I  don't  see  how  I  could  have  made  a  state- 
ment like  that,  [88]  because  I  couldn't  look  over 
his  financial  statement,  that  is  a  summary,  and  it 
shows  that  his  assets  exceed  the  liabilities,  and  I'm 
not  a  bankruptcy  expert  and  I'm  in — very  rarely 
handle  collection  matters  of  that  kind,  so  I  am  not 
familiar,  sufficiently  familiar  to  be  able  to  foretell 
by  looking  at  a  financial  statement  how  much  per- 
centage he  would  get  on  the  dollar,  and  I  don't 
believe  I  made  a  statement  of  that  kind,  especially 
in  view  of  the  fact  that  I  had  the  assurance  at  that 
time,  in  letter  foim  and  in  verbal  conversation  with 
Mr.  Loudolf,  that  he  was  solvent,  only  in  a  tem- 
porary bind  for  working  capital. 

Mr.  Berger:  If  your  Honor  please,  I  want  to 
introduce  this  statement  as  defendant's  next  ex- 
hibit in  order. 

Mr.  Margolis:  We  want  to  object  to  the  intro- 
duction of  that  document  on  the  ground  it  does  not 
speak  of  the  day  of  the  attachment,  but  several 


102  J.  R,  Norherg,  et  aL,  etc, 

(Testimony  of  Theodore  A.  Kolb.)  i 

months  prior  thereto,  and  under  section  6  of  the 
Bankruptcy  Act  the  time  of  solvency  or  insolvency 
is  determined  from  the  moment  that  the  attachment 
or  a  transfer  is  made,  whether  it  be  voluntary  or 
involuntary. 

The  Court :  Well,  both  sides  have  repeatedly  re- 
feiTed  to  and  relied  upon  the  statement.  1  will 
admit  it  in  evidence. 

Mr.  Berger:  Not  only  that,  Mr.  Loudolf  said 
there  was  no  change  of  condition. 

The  Court:     Admitted. 

The  Clerk :  Defendant's  Exhibit  D  admitted  and 
filed  in  [89]  evidence. 

(Whereupon,  the  financial  statement  referred 
to  was  received  in  evidence  and  marked  De- 
fendant's Exhibit  D.) 

Mr.  Berger:  I  think  that  is  all,  your  Honor. 
Just  a  moment 

Q.  Was  there  anything  at  any  time  said,  Mr. 
Kolb,  as  to  why,  or  any  explanation  given  to  you 
at  any  time  as  to  why  Mr.  Loudolf  was  on  a  c.o.d. 
basis,  as  you  mentioned,  and  he  mentioned  ? 

A.  He  said  he  didn't  have*  any  working  ca})ital, 
and  an  ice  cream  company,  I  think  it  was  Samar- 
kand, wouldn't  extend  any  further  credit. 

Q.     When  was  that  conversation,  about? 

A.     It  was  in  the  latter  part  of  September. 

Q.  In  the  latter  part  of  September,  and  did  he 
tell  you  when  he  started  on  that  c.o.d.  basis? 

A.     No. 

Q.     You  don't  remember? 
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Mr.  Berger:  That  is  all.  You  may  cross-exam- 
ine. 

Cross-Examination 
By  Mr.  Margolis: 

Q.  Mr.  Kolb,  you  testified  that  with  certain 
levies  of  execution  on  the  action  you  mentioned, 
you  represented  Pacific  Electrical  and  Maintenance 
Company  against  the  Brick  O'Gold'? 

A.     Pacific  Electrical  and  Mechanical  Company. 

Q.  Pacific  Electrical  and  Mechanical  Company. 
That  was  action  No.  256298,  commenced  in  San 
Francisco,  is  that  correct  ?  [90] 

A.     256298,  that's  correct. 

Q.  Now,  you  told  us  that  you  had  some  conversa- 
tions on  September  22  in  your  office,  or  Mr.  Lou- 
dolf's  office? 

A.  Not  in  my  office.  The  conversation  with  Mr. 
Loudolf  present  and  Miss  Lee  present,  is  that  the 
one  you  are  referring  to  ?  I  think  that  was  the  next 
day. 

Q.     September A.     23. 

Q.  At  that  time  you  explained  to  them  that  you 
wanted  to  cooperate  with  them  and  do  whatever  was 
necessary  to  be  done  to  permit  them  to  lift  them- 
selves out  of  their  dilemma?  A.    That  is  I'ight. 

Q.     That  was  on  September  23? 

A.  Because  we  didn't  obtain  any  funds  under 
the  executions.  I  checked  with  the  sheriff  and — they 
were  all  on  the  properties  that  we  executed  ou,  there 
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were  two  prior  attachments,  namely  the  Trumbull 

suit  and  the  Norberg  suit. 

Q.  Yes,  you  knew  of  the  Trumbull  suit,  didn't 
you? 

A.     Mr.    Loudolf   told   me   about   that   the   first 
day  he  came  into  my  office  and  assigned  that  as  th( 
reason  he  was  in  the  temporary  bind  because  the] 
attached  all  his  liquid  assets,  as  he  stated  that  his 
accountant  knew  where  his  liquid  assets  were  and 
he  attached  all  his  liquid  assets  that  he  had. 

Q.     You  knew  about  the  Trumbull  suit? 

A.  Definitely.  He  told  me  about  it  himself  the 
first  time  he  [91]  came  in. 

Q.  Now,  you  say  an  associate  of  yours  advised 
you  of  the  involuntary  petition  in  bankruptcy  that 
had  been  filed.  The  record  discloses  that  was  filed 
on  November  9,  1949. 

A.  T  was — about  the  15th — I  didn't  know  about 
it  until — as  a  matter  of  fact,  I  can  fix  that  date. 

Q.  I  would  like  you  to  fix  that  date.  Perhaps 
I  can  hel]>  you  by  showing  you  your  file  38302. 

A.  T  can  fix  it  on  another  basis.  That  would — it 
was  a  day  after  the  sale  in  one  of  the  stores  down 
theio.  The  sale  was  on  the  14th  of  November  so  it 
was  the  15th  of  November  when  T  foimd  out 
about  it. 

Q.  You  found  out  about  it,  and  you  went  ahead 
with  the  sale  \\\'\vv  bankruptcy  had  intervened? 

A.  Nobody  had  informed  us  the  bankruptcy  had 
intervened.  The  sale  was  posted. 

Q.     You  informed  Mr.  T>oudolf  and  Miss  Lee  that 
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yoii  were  willing  to  assist  him  after  these  exex^utions 

were  levied  and  they  were  returned  unsatisfied? 

A.  If  they  were  going  to  cooperate  with  our 
clients  and  give  them  the  information  which  I  felt 
they  were  entitled  to  know,  if  they  were  to  extend 
credit. 

Q.  Yes.  And  you  represented  here  certain  re- 
turns here  that  you  had  received  from  the  sheriff's 
office  that  these — advised  by  the  sheriff  they  were 
made,  is  that  correct?  [92]  A.     Yes. 

Q.  Do  you  have  the  information  with  regard  to 
the  execution  at  the  premises  of  740  Laurel  Street, 
San  Carlos? 

A.     Do  you  know  the  owner  of  that  property? 

Q.  I  will  ascertain  it  if  that  will  assist  you.  It 
was  either  Mr.  Peters  or  the  Brick  O'Gold  Cor- 
poration. 

A.  Mr.  Peters  answered  here  and  in  his  own 
handwriting,  wh^  owe  a  promissory  note  for  $1450, 
payable  $50  on  the  first  of  each  month.  This  will 
be  paid  to  J.  J.  McGrath,  sheriff,  San  Mateo 
County,  by  writ  of  execution. 

Q.  1  want  to  know^  what  happened  to  the  per- 
sonal property  on  the  premises? 

Mr.  Berger:  I  don't  think  that  is  within  the 
issues,  w^hat  happened  to  the  personal  property, 
some  other  ])remises,  some  other  time,  only  inter- 
ested in 

The  Court:  Pursued  and  how  he  attempted  to 
enforce  his  remedies. 

Mr.  Berger:     That  is  true,  your  Honor,   but   I 
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think  the  fact  is  that  he  did  enforce  them.  What 

hai)pened  after  that  goes  beyond  the  issue. 

The  Court:     In  the  nature  of  enforcing  it. 

Mr.  Berger:     Whatever  your  Honor  says. 

A.  According  to  the  return  by  the  deputy  sheriff 
on  behalf  of  J.  J.  McGrath,  property  was  sold  at  an 
auction  sale  after  advertisement,  advei-tising  it  at 
public  auction,  personal  [93]  property. 

Q.     What  date  was  it  sold? 

A.  One  lot  on  the  29th  of  September,  the  other 
lot  on  the  14th  of  November. 

Q.     Who  bought  the  lot  on  the  14th  of  November  f 

Mr.  Berger:  That  is  going  far  beyond  the  issues. 
The  ijoint  was  he  pursued  his  remedy,  that  was  sold 
and  I  don't  think  getting  the  name  and  address  of 
the  buyer,  where  he  got  his  money,  is  going  to 

The  Court:     I  don't  think  that  matters. 

Mr.  Berger:  It  is  immaterial,  1  will  object  to 
that. 

Mr.  Margolis:  If  I  may  explain  to  your  Honor, 
we  have  testimony  on  direct  examination  that  as 
soon  as  this  witness  learned  that  an  involuntary 
petition  was  filed  he  instructed  the  sheriff  to  cease 
any  steps  enforcing  this  obligation. 

The  Court :     That  is  for  the  bankruptcy  court. 

Mr.  Berger:     Exactly. 

The  Court:  11*  1  were  hearing  the  whole  bank- 
ruptcy, I  would  delve  into  it,  ])ut  all  I  am  concerned 
with  is  one  little  section  of  the  bankruptcy  matter. 

Mr.  Berger:     That  is  right. 
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^    The  Court:     There  may  be  an  illegal  operation, 
maybe  money  due  from  one  to  the  other,  but  I  have 
nothing  to  do  with  that. 

Q.  (By  Mr.  Margolis)  :  Now,  you  were  in  con- 
stant communication,  [94]  were  you  not,  with  Mr. 
Norberg  beginning  at  the  time  of  the  first  visit  made 
there  in  September,  as  you  testified  a  little  while 
ago? 

A.     I  wouldn't  say  constant  communication. 

Q.  Well,  you  conferred  with  him  on  numerous 
occasions  in  connection  with  these  matters  we  speak 
of  now? 

A.  Mr.  Norberg  handles  all  the  collection  mat- 
ters for  several  of  our  clients. 

Q.    Yes. 

A.  And  occasionally  he  contacts  me  with  matters 
peitaining  to  collections  where  a  legal  issue  is  in- 
volved and  asks  my  advice  pertaining  to  that,  be- 
cause we  don't  handle  collection  work  in  our  office. 

Q.  This  matter  was  not  assigned  to  him,  your 
Pacific  National  Bank  account? 

A.     Not  at  that  time,  because  it  was  in  litigation. 

Q.     Who  handled  that,  yourself? 

A.     The  litigation  part  our  office  handles. 

Q.  When  he  came  in  to  confer  with  you  in 
September  did  you  tell  him  that  you  already  had 
a  judgment? 

Mr.  Berger:  Just  a  moment,  1  don't  think  that 
is  part  of  the  issue;  I  will  object. 

The  Court:  I  missed  the  last  word,  did  you 
tell  him  you  already  had  what? 
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Mr.  Margolis:     Judgment. 

A.     No,  I  don't  think  I  had  the  judgment,  it  was  j 
a  couple  of  [95]  days.  I  told  him  Mr.  Gay,  I  think  ' 
was  the  attorney  for  Brick  O'Gold,  had  agreed  to 
file  a  stipulation  for  judgment,  but  I  don't  think  the 
first  time  I  talked  to  Mr.  Norberg  the  judgment  had 
been  entered  yet. 

Q.  Did  you  tell  us  that  the  first  time  you  talked 
to  him  was  September  22,  1949  ? 

A.  No,  I  don't — the  first  time  I  talked  to  him 
was  a  couple  of  days  before  the  judgment. 

Q.  A  couple  of  days  before  the  judgment.  You 
said  there  was  a  conference  in  your  office  on  Sep- 
tember 22,  1949.  A.     That  is  correct. 

Q.     Present  yourself  ? 

A.     No,  not  in  my  office,  the  22nd,  the  23rd,  the    | 
evening  of  the  22nd — wait  a  minute,  I  think  out  in 
Miss  Lee's  store,  because  we  were  unsuccessful  in  I 
obtaining,  getting  a  hold  of  Mr.  Loudolf,  nobody 
knew  where  he  was  and 

The  Court:     The  pertinent  fact  is  where  was  it? 

The  Witness:     Miss  Lee's  store  out  at  Lakeside. 

Q.     On  the  evening  of  the  22nd  or  23rd? 

A.     22nd. 

Q.     Mr.  Norberg  was  there  at  that  time? 

A.     Yes,  he  was. 

Q.     Miss  Lee  was  there? 

A.     That  is  correct. 

Q.     Was  Mr.  Loudolf  there  ?  [96]  A.     No. 

Q.     Did  you  tell  Mr.  Norberg  at  that  time  that 
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you  had  a  judgment  entered  on  September  1,  1949? 
\-    A.     I  don't  think  I  had  it  entered. 
i     Q.    I  show  you  an  execution  you  showed  us  this 
morning. 

'     A.    Does  that  show  September  1? 
I     Q.     September  21. 

A.  21.  Yes,  Mr.  Norberg  knew  it,  because  that 
day  the  sheriff  had  executed  against  all  those  stores. 

Q.  Yes.  And  did  he  tell  you  he  had  filed  a  suit 
on A.    I  knew 

Q.     September  12? 

A.  I  knew,  I  inquired — the  way  I  got  in  touch 
with  Mr.  Norberg  is  the  sheriff  called  me  back  and 
said  when  he  made  these  largest  of  executions  that 
Mr.  Norberg 's  attachment  and  the  Truml)ull  attach- 
ment were  ahead  of  me.  That  is  how  I  knew  Mr. 
Norberg  had  a  suit  pending,  but  had  only  attach- 
ments on  the  properties  and  not  executions. 

Q.  You  kept  your  clients  advised  of  the  situa- 
tion from  time  to  time,  did  you  not? 

A.     That  is  correct. 

Q.  You  say  that  Mr.  Loudolf  was  not  cooper- 
ating or  keeping  in  touch  with  you  in  connection 
with  the  payment  of  the  claim  which  was  due  and 
owing  to  your  client,  the  Pacific  Electric  and  Me- 
chanical Company?  [97] 

A.  He  made  certain  statements  that  he  would 
present  details  of  that  financial  statement  and  never 
did. 

Q.  He  wrote  you  a  letter  on  May  31,  1949,  which 
is  defendant's  exhibit  A?  A.     Yes. 
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Q.     Did  he  not  ?  A.     That  is  correct. 

Q.  In  which  he  recited,  among  other  things,  that 
he  was  very  unhappy  about,  ''about  our  inability  to 
meet  your  bill  at  this  time  but  we  have  some  prob- 
lems that  will  solve  themselves  in  the  next  60  to 
90  days''?  A.     That  is  correct. 

Q.  And  then  you  wrote  him  a  letter  on  June  27, 
1949,  in  which  you — withdraw  that.  You  wTote  first 
a  letter  on  June  22,  1949?  A.     That's  right. 

Q.  In  which  you  advised  him  your  clients  had, 
turned  over  to  your  attention  the  claim? 

A.     And  we  got  no  resjDonse  to  that  letter. 

Q.     You  got  no  response  to  the  letter  of  June  22 
you  wrote  him  again  on  June  27? 

A.     That's  right. 

Q.  And  then  in  that  letter  you  threatened  suit 
if  the  bill  was  not  paid?  A.     Yes.  [98] 

Q.  And  you  got  no  response  to  the  letter  of  June 
22  which  you  hold  in  your  hand,  and  you  wrote 
again  on  June  27?  A,     Yes. 

Q.     And  then 

A.  We  asked  him  to  contact  us  on  or  before 
the  25th  day  of  June.  The  reason  time  was  pressing, 
as  I  I'emember,  I  am  not  positive  of  the  dates,  butj 
I  think  there  was  a  povssibility  of  filing  a  mechanic's 
lien  against  the  property  down  in  Redwood  City  and 
that  is  the  reason  time  was  pressing  at  that  time, 
but  our  clients  forewent  the  filing  of  the  mechanic's 
lien,  enforcement  of  the  mechanic's  lien,  it  was  filed 
l^ut  never  did  file  nn  action  to  foreclose,  because  it 
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would  have  embarrassed  the  contractor   who   was 
involved  in  the  thing. 
I      Q.     You  received  the  reply  to  the  letters  of  the 
27th   and  the  22nd,   being  defendant's   exhibit    B, 
dated  July  22,  1949? 

A.     That  is  right.  And  then  we  wrote  him  another 
.  letter  asking  him  to  come  and  discuss  it  so  we  could 
get  some  facts,  and  that  is  when  he  came  in  and 
started  giving  promises  and  never  keeping  them. 

Q.     May  I  have  that  letter? 

A.     You  have  it  in  evidence. 

Q.  You  say  you  wrote  him  another  letter;  you 
have  reference  to  this  letter  of  July  12,  1949? 

A.     That  is  in  response  to  his  letter  of  July  2. 

Q.  You  say,  ^'Unless  the  above  is  not  completed 
on  or  before  [99]  the  18th  day  of  July,  1949,  suit 
will  be  commenced  against  Brick  O'Gold  Corpora- 
tion.''? 

A.  That  is  right,  and  he  never  did  come  in  then 
until  after  we  filed  the  suit.  He  never  resj)onded  to 
that  letter. 

Q.  You  told  your  clients  of  the  irresponsibility 
of  Mr.  Loudolf,  did  you  not,  with  his  not  keeping 
his  promises  in  coming  to  see  you? 

A.     That  is  right. 

Q.  And  notwithstanding  that  they  asked  you  to 
give  his  personal  guaranty  to  a  promissory  note  ? 

Mr.  Berger :     Just  a  moment 

A.  They  were  interested  in  the  personal  guar- 
anty of  Mrs.  Lee. 

The  Court:     What  is  the  objection? 
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Mr.  Berger:     I  think  it  is  argumentative. 

The  Court:     It  is  cross-examination. 

A.  (Continuing):  They  weren't  interested  in 
Mr.  Loudolf 's  financial  guaranty  under  his  financial 
statement,  they  were  interested  in  Dr.  Lee  and  Miss 
Lee.  They  knew  they  were  responsible  parties. 

Mr.  Margolis :  I  move  the  answ^er  be  stricken  on 
the  ground  it  isn't  responsive  and  ask  the  reporter 
to  read  my  question. 

The  Court:     All  right,  strike  it  out. 

Mr.  Berger:  I  think  the  answer  made  was  in 
answer  to  the  question.  I  ]:)e]ieve  it  should  [100] 
stay  in. 

The  Court:  Well,  gentlemen,  I  don't  see — I  have 
heard  a  great  deal  of  testimony  as  to  these  parties 
not  having  much  confidence  in — as  to  Mr.  Loudolf, 
and  I  don't  see  any  use  of  testifying  over  and  over 
again.  He  didn't  answer  letters  and  he  didn't  come 
in  to  see  them.  Doesn't  particularly  matter  whether 
it  is  in  or  out. 

Mr.  Margolis :     Very  well,  your  Honor. 

Q.  The  fact  remains  that  your  client,  you,  at 
your  client's  suggestion  as  contained  in  this  letter 
requested  the  additional  security  by  calling  for  the 
signature  of  Mr.  Loudolf,  Dr.  Etta  T^ee  and  Miss 
Nellie  Tjce,  as  contained  in  your  letter  of  July  12, 
1949,  defendant's  exhibit  C? 

A.  That  is  correct.  It  is  standard  procedure  by 
the  Pacific  Electric  and  Mechanical  Company. 

Mr.  Margolis:  Move  the  standard  procedure  be 
stricken  on  the  ground  it  isn't  responsive. 

Mr.  Berger:     I  think  it  is  responsive. 
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The  Court:  Gentlemen,  even  I  have  finally  ap- 
prehended there  was  dissatisfaction  with  the  ac- 
count and  wanted  either  money  or  security. 

Mr.  Berger:     Or  someone's  signature. 

The  Court:  I  don't  see  any  use  of  going  over  it 
and  over  it  and  over  it. 

Q.  (By  Mr.  Margolis) :  You  advised  your 
client,  did  you,  of  the  pendency  of  the  Trumbull 
suit?  I  don't  knoW'  whether  I  [101]  asked  you  that 
question. 

A.  I  mentioned  it  to  them  after  I  found  out 
about  it. 

Q.  And  did  you  also  tell  him  what  Mr.  Loudolf 
and  what  Mrs.  Lee  informed  you  about  the  accounts 
receivable,  namely,  that  because  of  the  bad  seasonal 
weather  the  pressing  of  those  accounts  receivable 
would  have  the  effect  of  puttting  those  franchise 
holders,  or  stockholders,  out  of  business? 

A.  Yes,  I  talked  to  him,  I  discussed  the  matter 
very  thoroughly  with  Mr.  Farrel,  who  is  the 
manager. 

Q.     And  these  conversations 

Mr.  Berger:     Are  you  finished? 

A.     (Continuing)  :     Manager  of  Pacific  Electric. 

Q.  (By  Mr.  Margolis) :  These  conversations 
took  place,  you  say,  in  September? 

A.  Right  after  the  conversations  with  Mr. 
Loudolf  and  Miss  Lee. 

Q.  And  you  know  of  your  own  knowledge  that 
the  season,  the  ice  cream  business  in  Reptem])er  is 
sort  of  off? 
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Mr.  Berger:     Just  a  moment 


A.  T  don't  know  that  on  my  own,  except  dowii 
on  the  Peninsula  it  gets  pretty  warm.  When  you 
have  a  pretty  cold  summer  you  do  get  a  warm  fall. 

The  Court:  He  doesn't  know  of  his  own 
knowledge. 

Mr.  Margolis:     I  have  no  further  questions. 

Mr.  Berger:     No  further  questions. 

The  Court:     You  may  step  do\vn.  [102] 

The  Witness:     Thank  you  very  much. 

Mr.  Berger:  He  may  be  excused  with  your 
Honor's  permission? 

The  Court:  Yes,  Mr.  Kolb  is  excused.  You  may 
proceed  with  the  plaintiff's  case. 

Mr.  Margolis:     Miss  Lee. 

NELLIE  LEE 

called  as  a  witness  on  behalf  of  the  plaintiff,  sworn. 
The   Clerk:     Wlil   you  state  your  name   to   the 
Court,  please?  A.     Nellie  Lee. 

Direct  Examination 
By  Mr.  Margolis: 

Q.  Miss  Lee,  you  are  an  officer  of  the  corpora- 
tion Brick  O'Gold? 

A.     Yes,  I  was  secretary. 

Q.  And  were  you  secretary  during  the  month  of 
September  and  continuing  thereafter  until  the 
bankruptcy  proceedings  were  initiated? 

A.     Yes,  I  was. 
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Q.     Do  you  know  Mr.  Norberg? 

A,     The  first  time  I  saw  him 

^    Q.     Do  you  know  Mr.  Norberg? 
1    A.     Well,  I  have  met  him  a  number  of  occasions. 
I    Q.     Can  you  tell  us  when  you  met  him,  the  first 
occasion,  approximately  when,  if  you  can  give  us 
the  date,  the  month  and  [103]  the  year. 

A.  I  would  say  some  time  in,  probably  the  first 
part  of  September,  as  I  remember. 

Q.     Of  what  year?  A.     1949. 

Q.     And  where  did  you  meet  him  ? 

A.  I  was  working  at  the  Lakeside  store  at  that 
time  and  he  came  out  to  see  me  there. 

Q.     Who  was  there  at  that  time? 

A.     On  the  first  occasion  I  was  there  alone. 

The  Court:  Lakeside  store  is  one  of  the  fran- 
chise stores? 

The  Witness :     That  is  right. 

Q.  (By  Mr.  Margolis)  :  Who  operated  the 
Lakeside  premises?  A.     I  did. 

Q.     It  was  owned  by  yourself? 

A.  That  is  right.  The  first  time  he  came  in  it 
was  in  the  morning  and  I  had  just  opened  the  store 
shortly,  and  he  introduced  himself  and  says  that  he 
was  a  collection  agent  and  collecting  money  for  one 
of  the  accounts  Brick  O'Gold  Corporation  owed 
money  to.  Asked  if  I  was  familiar  with  it  and  I 
said  I  was,  and  of  course  wo  discussc^d  that.  W(»  had, 
the  corporation  had  owed  this  money  for  quite  some 
time  and  he  was,  wanted  to  collect  on  it,  so  we 
talked  about  the  condition  of  the  company,  because 
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I  all  along,  I  was,  since  January  until  June  or  July, 
I  had  worked  full  time  at  the  Brick  O'Gold  [104] 
office  at  Redwood  City,  which  is  the  main  office. 

Q.  I  don't  want  to  lead  you  off — if  you  will  just 
tell  the  Court  in  answer  to  my  questions,  tell  the 
Court  what  hapened  and  in  the  presence  of  Mr. 
Norberg  or  any  other  witnesses — I  might  ask  you 
what  happened  before  that? 

Mr.  Berger :  Your  Honor  please,  I  was  going  to 
make  a  motion  to  strike  that  out  by  reason  of  the 
fact  no  question  whatsoever  was  asked  with  refer- 
ence to  a  conversation,  but  nevertheless  the  witness 
proceeded  to  give  a  story.  Bring  that  to  Your 
Honor's  attention. 

The  Court:     So  far  the  story  hasn't  been  very] 
helpful. 

Mr.  Berger:  No,  either  way,  just  shows  you- 
the 

Mr.  Margolis:     I  don't  think 

The  Court:  Counsel  will  ask  you  questions,  just 
answer  those  questions. 

Q.  (By  Mr.  Margolis) :  As  a  matter  of  fact,  I 
interrupted  the  witness  from  making  an  answer  to 
a  question  when  I  tried  to  lay  the  foundation,  so  it 
is  unnecessary  to  take  up  the  time  of  the  Court. 
Now,  were  you  familiar  with  the  operations  of  the 
corporation  and  its  business  affairs?  A.     Yes. 

Q.  And  you  knew  that  the  amount  of  this  claim 
that  Mr.  Norberg  came  out  to  collect,  as  you  have 
told  us,  was  past  due  for  some  time? 

A.    Yes.  [105] 
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>      Q.     Will  you  tell  the  Court  substantially   what 
occurred  in  that  meeting  when  he  came  out ;  what 
you  said  to  him  and  what  he  said  to  you. 
A.     Well,  he  asked  me  about  the  condition,  the 
<  financial  condition  of  the  company.   I  told  him  that 
'.  we  were  in  financial  difficulties,  we  didn't  have  the 
J  money,  wanted  to  pay  our  creditors,  but  weren't 
able  to.  So  he  said  what  do  you  want  us  to  do  about 
I  it?  I  told  him  at  the  present  time  we  were  working 
s^  very  hard  with  a  number  of  parties  seeking  addi- 
tional capital. 

Q.  Yes ;  did  he  ask  you  any  questions  '^ 
A.  He  asked  also  if  they  were  the  only  ones  we 
owed  money  to.  I  said  no,  there  were  numerous 
ones.  He  also  asked  if  they  were  the  largest  or  the 
smallest,  and  I  said  we  had  many  larger  and  many 
smaller.  And  he  asked  how  we  intended  to  take  care 
of  our  obligations,  and  I  felt  that  we  were  really 
in  a  very  serious  condition,  didn't  have  the  money 
to  pay  them  and  we  were  working,  trying  to  get 
additional  capital. 

Q.     You  told  him  that?  A.     Yes. 

Q.     What  did  he  say? 

A.  He  seemed  to  be  very  conscientious  and  asked 
what  other  assets  we  had,  whether  we  had  stores 
that  owed  the  company  any  money  or  not,  and  T 
said  yes,  they  did,  because  I  for  myself  owed  money, 
the  Lakeside,  and  I  know  I  owed  money,  but  [lOG] 
I  couldn't  pay  because  we  were  just  starting  the 
business  and  we  were  overly  hopeful  and  we  just 
kept  getting  behind. 
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Q.  Yoii  had  a  franchise  from  the  corporation 
and  you  were  operating  the  store  ? 

A.     The  Lakeside  store  was  mine. 

Q.     This  conversation  took  place 

A.     The  first  conversation  when  I  met  him,  yes. 

Q.  Anything  else  said  at  that  time  by  you  and 
by  Mr.  Norberg,  and  if  so,  tell  it  to  the  Court. 

A.  He  asked  whether  there  were  other  creditors. 
I  said  there  w^ere,  so  he  said  what  do  you  intend  to 
do  about  that  and  I  said  we  had  to  get  additional 
capital  and  then  would  give  them  a  certain  payment 
and  the  rest  have  to  be  on  a  payment  plan.  He  said 
he  wasn't  interested  in  other  companies,  interested 
in  his  own,  just  collecting  for  his  one  client. 

Q.     How  long  did  this  conversation  take  place? 

A.  There  were  interruptions,  because  I  was 
working  at  the  store  myself  and  w^hen  the  customers 
came  in  1  had  to  stop,  but  T  would  say  the  conver- 
sation, T  would  say  that  he  was  there  for  at  least 
twenty  minutes. 

Q.     And  was  there — pardon  me. 

A.  (Continuing)  :  He  asked  where  he  could  find 
Mr.  Loudolf  and  T  said,  ^^Well,  I  think  Mr.  Loudolf 
will  call  nic  later  in  the  day."  We  did  keep  track 
of  each  other.  Mr.  Loudolf,  li(^  was  out  seeing  dif- 
ferent ])arties  trying  to  get  them  to  ])ut  money  [107] 
in  the  company. 

Q.  And  wer(^  there  any  other  conferences  sub- 
sequent to  the  one  you  have  just  related  ? 

A.     Yes. 

Q.     WIkmt  did  that. 
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A.  Made  an  appointment  for  the  very  next 
morning  for  Mr.  Loudolf  to  meet  at  the  Lakeside 
store. 

Q.     Who  made  the  appointment? 

A.  Well,  he  asked  me  to  see  if  I  could  locate 
Mr.  Loudolf. 

Q.    Go  ahead. 

A.  Mr.  Loudolf  called,  so  I  made  the  appoint- 
ment for  the  next  day.  Mr.  Loudolf  came,  Mr. 
Norberg  came  out  and  I  went  down  to  the  store, 
sat  on  the  side  table.  I  didn't  participate  in  the 
conversation. 

Q.     You  took  no  part? 

A.     In  that  second  meeting,  no. 

Q.  Now,  subsequent  to  that  second  meeting  were 
there  any  other  conferences  held  there  or  any  place 
else? 

A.  I  would  say  not  until  after  the  attachment 
was  entered.  I  had  seen  Mr.  Norberg  at  Mr.  Kolb's 
office,  I  would  say,  a  number  of  times,  about  three 
times. 

Q.  Who  arranged  those  appointments  at  Mr. 
Kolb's  office? 

A.  I  don't  remember  for  sure,  but  I  think  it  was 
Mr.  Kolb  called  me  at  the  Lakeside  store.  Naturally 
he  was  very  concerned  about  it.  [108] 

Mr.  Berger:  Just  a  moment,  that  is  not  respon- 
sive.  The  question  was,  who  called? 

Mr.  Margolis :     It  may  go  out. 

Q.  Just  tell  us  what  took  place  and  not  your 
feelings   about   it,    Miss    Lee.     Do   you    know    who 
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arranged  for  the  first  conference  that  you  now 
suggest  was  over  at  Mr.  Kolb's  office?  If  you  do, 
tell  us;  if  you  don't  tell  us  that. 

A.  I  don't  remember  which  one  of  the  gentlemen 
called  me,  but  I  knew  it  was  concerning  about  the 
Norberg  case  because  I  was — we  all  were  concerned 
about  it  because  of  the  suits 

Mr.  Berger:  Just  a  minute;  move  to  strike  the 
last  of  that. 

The  Court:     You  needn't  go  into  that. 

Q.  (By  Mr.  Margolis) :  Where  did  that  take 
place,  this  sul)sequent  meeting? 

A.     You  mean  on  the  third  meeting? 

Q.     Yes.  A.     At  Mr.  Kolb's  office. 

Q.     Who  was  present? 

A.  Mr.  Norberg,  Mr.  Kolb  and  Mr.  Loudolf 
and  T. 

Q.  Could  you  tell  us  substantially  what  was  said 
at  that  time?  Did  you  participate  in  the  confer- 
ence? A.     Yes. 

Q.  Did  you  make  any  statements  to  either  of  the 
gentlemen  present?  [109] 

A.     Yes,  T  would  say  I  did. 

Q.  And  will  you  tell  the  Court  substantially  what 
you  said  and  what  was  said  to  you  in  response 
thci'oto? 

A.  Well,  we  were*  concerned,  we  were  trying  to 
get  them  to  lift  the  attachment. 

Q.     Tell  us  wliat  was  said. 

A.  1  told  him  the  company  was  in  very  serious 
financial  trouble. 
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^      Q.    Yes. 

A.     And  I  didn't  think  it  would  roally  go  through 

unless  we  had  additional  capital,  naturally  we  were 

>  very    concerned    not    having    the    company    going, 

(  because  it  isn't  not  only  the  money  put  in  our- 

<  selves 

The  Court:    You  needn't  tell  that.    Anyone  that 

I  has  money  in  a  company  that  is  about  to  go  on  the 

rocks  is  concerned,  that  is  human  nature.    I  fully 

understand  that,  but  there  is  no  use  for  her  to  tell 

it  again.  It  is  objectionable. 

Q.     (By  Mr.  Margolis) :     Can  you  tell  us  what 

was  said  by  yourself  to  these  gentlemen,  not  what 

you  are  naturally  interested  in,  what  you  said  and 

what  they  said  to  you  ? 

h^    A.     Actually  the  company  didn't  have  the  money 

to  pay  them, 
t.     Mr.  Berger:     I  move  to  strike  that. 
^      The  Court:     Well,  I  will  strike  it.   Did  the  com- 
pany have  the  money  to  pay  it? 
The  Witness:     No,  we  did  not. 
The  Court:     There  is  your  response.  [110] 
Q.     (By    Mr.    Margolis) :     And    what    was    said 
about  the  attachment,  the  lifting  of  the  attachment; 
you  just  mentioned  something  about  it.   Did  you  say 
something  to  somel)ody  a])out  th(^  lifting  of  the  at- 
tachment ? 

Mr.  Berger:     That  is  certainly  a  leading  and  sug- 
gestive (juestion,  your  Honor. 
The  Court:     Well,  I  think  it  is. 
Mr.  Margolis:     I  will  reframe  it. 
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Q.  Tell  lis  what  was  said  at  this  particular  con- 
ference by  yourself  and  to  whom  you  said  it,  sub- 
stantially the  words  you  used. 

A.  I  told  them  the  company  didn't  have  the 
money. 

Q.     All  right,  what  else  was  said  ? 

A.  And  then  they  asked  how  they  were  going  to 
get  paid. 

Q.     All  right,  who  asked  that? 

A.  Mr.  Norberg  asked  how  they  were  going  to 
get  paid  if  we  didn't  have  the  money. 

Q.     What  did  you  say  in  response  to  that  ? 

A.  In  order  to  solve  the  problem  I  told  them 
that  we  were  trying  to  get  additional  capital.  We 
didn't  have  the  money  at  that  time  to  pay  them,  but 
if  we  would  get  additional  capital  we  would  pay  it 
on  the  equal  plan.  They  were  not  the  only  creditors. 

Q.  You  told  them  they  were  not  the  only  credi- 
tors? A.     That  is  right.  [Ill] 

Q.  Did  you  discuss  the  financial  condition  of  the 
Brick  O'Gold  Corporation  at  that  time  other  than 
what  you  have  just  related? 

Mr.  Berger:  That  is  a  leading  and  suggestive 
question,  too,  your  Honor. 

The  Court:  Yes,  I  think  she  has  told  a  pretty 
full  discussion. 

Mr.  Berger:     Yes. 

Mr.  Margolis:     Submit  the  objection. 

The  Court:  You  may  ask  if  anything  else  was 
said. 

Q.     (By  Mr.  Mai'golis)  :     Can  you  tell  us? 
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The  Court:  And  if  the  answer  is  yes,  say  what 
it  was. 

Q.  (By  Mr.  Margolis)  :  Was  there  anything  else 
discussed  on  the  occasion  of  this  conference,  a  por- 
tion of  which  you  have  just  related  to  us?  Did  you 
hear  me?  A.     I  didn't  quite  understand  it. 

The  Court:  Miss  Lee,  you  have  testified  as  to 
certain  conversations  had  among  the  four  of  you. 
Is  there  anything  else  that  was  said  there  that  day 
and  at  that  time  in  regard  to  the  company  affairs, 
pro  or  con ;  do  you  have  a  recollection  ? 

A.  I  told  them  if  they  did  not  lift  the  attach- 
ment they  would  force  the  company  into  bank- 
ruptcy.  Naturally  exerting  all  efforts  to  avoid  that. 

Q.     To  whom  did  you  say  that? 

A.     To  both  Mr.  Norberg  and  Mr.  Kolb. 

Q.     At  the  time  of  this  conversation?  [112] 

A.     Yes. 

Q.  Was  there  any  response  to  that  made  by 
either  of  the  gentlemen  you  have  mentioned?  Did 
they  say  anything  in  answer  to  that? 

A.  Mr. — they  said,  either  get  their  money  or  they 
didn't  care,  just  as  soon  be  in  bankruptcy. 

Q.     Who  said  that? 

A.     I  believe  it  was  Norberg  that  said  that. 

Q.  Was  there  any  subsequent  conference  had 
other  than  the  one  you  just  related,  or  was  that  the 
lavst  one?  A.     You  mean  at  the  office? 

Q.     Any  place. 

A.  T  would  say  there  was  two  other  meetings  and 
all  went  over  the  same  thing. 
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Q.  xVnd  where  were  those  two  other  meetings 
held?  A.     I  believe  at  Mr.  Kolb's  office. 

Q.     Who  was  present  at  those  meetings? 

A.  At  one  occasion  just  Mr.  Kolb  and  Mr.  Nor- 
berg  and  I,  and  the  other  occasion,  Mr.  Loudolf,  Mr. 
Kolb  and  Mr.  Norberg. 

Q.  At  this  last  occasion  you  speak  of  was  there 
any  discussion  in  addition  to 

Mr.  Berger:    When? 

Mr.  Margolis:     I  think,  counsel 


Q.  Now,  can  you  tell  us  with  reference  to  this 
first  conference  in  Mr.  Kolb's  office  to  which  you 
testified  a  moment  ago,  when  that  next  one  w^as  held 
at  which  time  both  Mr.  Kolb  and  [113]  Mr.  Norberg 
and  then  you  and  Mr.  Loudolf  were  present? 

A.     I  would  say  about  two  days. 

Q.  Two  days.  And  was  there  anything  else  dis- 
cussed at  this  last  conference  other  than  your  state- 
ment that  we  w^ent  over  the  same  things? 

A.     I  asked  for  the  financial  statement. 

Q.     Who  asked  for  it? 

A.     I  believe  both  of  them  did. 

Q.     I  see,  and  what  was  the  response? 

A.  We  brought  the  financial  statement  and  they 
wanted  a  breakdown  of  the  accounts  receivable,  and 
the  reason  why  we  didn't  tell  at  that  time,  because 
they  always  acted  in  such  confidence  and  kindly 
manner,  but  as  soon  as  we  gave  the  information  they 
turned  around  and  attached,  and  we  were  trying  to 
avoid  anv  further  attachments  or  suits. 
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Q.     This  conferenoe  took  place  after  the  attacli- 
ineiits  were  made?  A.     Yes. 

Q.     Is  that  correct?  A.     Yes. 

Q.     And  suit  was  filed  on  September  12  by  Nor- 
berg  ?  A.     Yes. 

Q.  Was  there  anything  else  discussed  at  this  last 
meeting  you  speak  of  in  addition  to  what  you  have 
already  told  us? 
K  A.  Well,  I  think  the  question  really  resolved  on 
how^  they  w^ere  getting  paid  and  how  quickly  they 
could  be  paid.  [114] 

rQ.     Reiterated  what  had  taken  place  before? 
A.     Yes. 
Mr.  Margolis:     You  may  cross-examine. 


I 


Cross-Examination 
By  Mr.  Berger: 

Q.  Miss  Lee,  you  are  an  officer  and  have  been 
an  officer  of  this  corporation  ? 

A.     That  is  correct. 

Q.  And  when  did  you  become — did  you  hold  any 
office  besides  director — I  assume  you  were  a  director 
of  the  corporation,  were  you  not? 

A.     That  is  right,  I  w^as  secretary. 

Q.     Secretary  from  its  inception? 

A.     From  the  beginning. 

Q.  From  the  beginning.  And  as  sucli  did  you 
have  any  knowledge  of  the  business  affairs  of  the 
corporation  as  such  secretary? 

A.     You  mean  knowledge  and  experience? 
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Q.  No,  knowledge  of  how  the  business  or  corpo- 
ration was  going  along. 

x\.     I  was  active  in  it  all  the  time. 

Q.  You  were  active,  o.k.  How  much  stock  did 
you  hold  in  the  corporation? 

A.     About  $10,000. 

Q.     Did  you  pay  for  it  in  cash?  < 

A.     That  is  right.  i 

Q.  And  that  w^as  all  the  stock  was  subscribed  for, 
was  it?  [115]  ^ 

A.     it  was  for  stock  in  the  corporation. 

Q.  Now,  Miss  Lee,  you  said  that  you  were,  you 
had  a  meeting  and  you  were  quite  active — had  a 
meeting  in  the  office  of  Mr.  Kolb  and  quite  active  in 
the  corporation  at  the  time.  What  did  you  do,  did 
you  keep  any  records  of  the  financial  condition  of 
the  corporation  ?  A.     The  bookkeeper  did  that. 

Q.  Did  you  have  any  access  to  any  records  or 
financial  condition  of  the  corporation? 

A.     Access  to  it? 

Q.     Yes.  A.     Yes,  I  did. 

Q.     Did  you  ever  check  them?  A.     Yes. 

Q.  You  looked  them  over  quite  thoroughly,  did 
you,  whenever  you  wanted  to  ? 

A.     Whenever  I  wanted  to. 

Q.  l^id  you  ever  look  them  over  at  any  time 
prior  to  Se])tember,  1949? 

A.     T  believe  so,  yes. 

Q.  J  show  you  defendant's  exhibit  D.  Did  you 
ever  see  this  financial  statement  before? 

A.     Yes,  I  did. 
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Q.  And  you  were  well  acquainted  with  it,  were 
you,  at  the  time  it  was  made'?  [116]  A.     Yes. 

Q.  You  knew  all  about  the  financial  condition  of 
the  corporation  as  reflected  by  that  financial  state- 
ment prior  to  its  being  made,  is  that  correct? 

A.     Yes. 

Q.  What  was  the  purpose  of  making  that  state- 
ment, do  you  know,  Miss  Lee,  in  July,  1949? 

A.  We  had  Trumbull,  who  was  doing  our  ac- 
counting for  us,  for  the  company,  and  also  for  the 
other  franchise  stores  and  the  work  he  did  was  not 
satisfactory. 

Q.     I  asked  what  the  purpose  was. 

Mr.  Margolis:  Just  a  moment,  I  think  she  is 
entitled 

Mr.  Berger:     All  right. 

The  Court:     Yes. 

Q.  (By  Mr.  Berger)  :  Go  ahead,  I  am  sorry,  I 
didn^t  mean  to  interrupt  you. 

A.  (Continuing)  :  He  was  not  satisfactory,  and 
due  to  that  they  filed  a  suit  against  us  because  their 
work  had  not  been  satisfactory,  the  reason  that  the 
stock  was  never  issued 

Q.     I  asked  you 

A.  I  am  coming  to  that,  if  you  don't  mind.  So 
because  of  that  and  also  all  along  we  were  having 
some  difficulties,  as  all  new  businesses  are,  we  had 
many  problems  and  since  we  owed  money  out* 
creditors  got,  naturally,  more  concerned,  especially 
with  a  new  company;  that  is  why  we  had  the  [117] 
certified  accountant  make  this  statement  for  us. 
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Q.     AVliat  was  the  purpose  of  the  statement? 

A.  Wliat  is  the  purpose  of  the  financial  state- 
ment ? 

Q.    Who  did  you  ask  to  prepare  that  statement! 

A.     This? 

Q.    Yes. 

Mr.  Margolis:  We  object  to  the  question,  assum- 
ing something  not  in  evidence,  whether  she  asked 
it  be 

Q.  (By  Mr.  Berger)  :  Who  prepared  this  state- 
ment ? 

The  Court :  Slie  will  know  what  accountants  did 
it. 

The  Witness :     Yes. 

Q.  (By  Mr.  Berger)  :  Yes.  Who  prepared  this 
statement  ? 

A.  That  w^as  copied  from  the  worksheet  of  the 
Burrows,  Parker,  Carson  &  Harms,  C.  P.  A.  ac- 
coimtants  in  San  Francisco. 

Q.  Was  this  statement  prepared  for  the  purpose 
of  asking  the  RFC  to  obtain  a  loan  of  money,  do 
you  remember? 

A.  That  statement  w^as  prepared  for  that,  natur- 
ally, trying  to  get  additional  capital,  have  to  have  a 
financial  statement. 

Q.  This  was  prepared  for  the  purpose  of  getting 
additional   capital? 

A.     That  and  also  necessary  foi*  the  bookkcepiiig 

itself. 

Q.  This  statement  re])resented  a  true  and  correct 
])i(ture  of  the  corporation,  does  it? 
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A.     Should  I  doubt  the  CPA? 

Q.  Do  you  know  of  your  own  knowledge?  If  you 
don't,  you  may  [118]  answer  so. 

A.  As  far  as  my  knowledge,  1  would  say  that  is 
correct. 

Q.  O.K.  Now,  you  were  served  with  a  summons 
in  a  suit  some  time  in  September,  were  you  not? 
In  the  suit  brought  by  Mr.  Kolb's  office,  you  were 
the  party  that  was  served  with  a  summons? 

A.     Was  it  served  at  the  Lakeside  store? 

Q.  I  don't  know;  you  would  know  better  than 
I  would. 

A.  We  received  so  many  suits  at  that  time  I 
wouldn't  say  whether  I  received  it  or  one  of  the 
other  officers. 

Q.     Wlio  were  the  other  officers  besides  yourself? 

A.     Miss  Etta  Lee,  myself,  and  Mr.  Loudolf . 

Q.     Three  of  you?  A.     Yes. 

Q.     Who  is  Etta  Lee?  A.     She  is  my  sister. 

Q.     Where  is  she? 

A.     She  lives  in  Richmond. 

Q.     Richmond,  California? 

A.     But  never  active  in  the  company. 

Q.  And  was  she  ever  over  in  San  Francisco  or 
in  the  Lakeside  store? 

A.  Not  in  the  Lakeside  store,  I  am  in  there  my- 
self. 

Q.     Over  in  San  Francisco? 

A.  Just  occasionally,  once  or  twice  a  week  [110] 
onlv. 
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Q.  Aiid  you  said  you  received  a  number  of  sum- 
mons  during   the   month   of   September,   did  you? 

A.     In  the  month  of  September. 

Q.     Or  October?  A.     Yes,  I  would  say  yes. 

Q.  And  what  did  you  do  with  those  summons? 
Did  you  bring  them  to  Mr.  Loudolf  ? 

A.     Mr.  Loudolf  always  had  access. 

Q.  I  asked  you  whether  or  not  you  brought  them 
to  Mr.  Loudolf ;  do  you  remember  ? 

A.  If  they  were  seiTcd  to  me  in  the  Lakeside 
store,  I  was  working  at  the  time  at  the  Lakeside 
store,  stayed  at  the  Lakeside  store;  Mr.  Loudolf 
came  out,  and  naturally  I  would  show  them  to  him. 

Q.  You  would  show  them  to  him?  All  right. 
Now,  at  the  time  Mr.  Norberg  first  came  out  there, 
Miss  Lee,  isn't  it  a  fact  that  the  only  conversation 
he  had  with  you  and  all  he  was  interested  in  was  a 
payment  of  this  claim  and  only  talked  a  few  min- 
utes with  you  about  the  claim  that  he  had,  isn't  that 
correct  ? 

A.  The  only  thing  he  talked  about  was  collecting 
the — for  his  client. 

Q.  That  is  all,  he  didn't  ask  you  about  anything 
else  other  than  collecting  that  money  for  his  client  ? 

A.  Oh,  he  asked  me  about  the  company.  He 
asked  the  financial  [120]  condition  of  the  coi-pora- 
tion  and  what  our  plans  were. 

Q.  And  did  you  tell  him  anything  at  all  about 
this  financial  condition  as  represented  by  this  ex- 
hibit? 
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A.  I  didn't  have  the  statement  with  me  in  the 
store  at  that  time. 

Q.  But  you  knew  about  it  at  that  time,  did  you 
not? 

A.  I  told  him,  yes,  I  talked  about  the  financial 
condition  of  the  company. 

Q.  And  did  you  give  him  any  information  about 
the  financial  condition  of  the  company  as  set  forth 
on  this  statement? 

A.  Unsupported  statement,  why  did  I  just  pull 
figures 

Q.  You  knew  about  the  statement  and  the 
figures  ? 

A.     I  knew  about  the  condition  of  the  company. 

Mr.  Margolis:  Just  a  moment.  I  object  to  the 
question. 

Mr.  Berger:     All  right. 

Mr.  Margolis:     As  argumentative. 

The  Court:  T  don't  think  it's  argumentative. 
She  knew  about  it. 

Q.  (By  Mr.  Berger)  :  iVnd  did  you  tell  Mr. 
Norberg  at  that  time  when  he  first  came  out  to  see 
you  that  this  statement  showed — that  is,  that  you 
had  a  lot  of  accounts  receivable,  that  your  financial 
condition  was  sound  as  set  forth  on  the  statement? 

A.  I  told  him  that  we  had  accounts  receivable 
and  if  we  could  collect  them  we  would  be  able  to 
pay  our  creditors  quite  well,  but  not  be  able  to  col- 
lect from  them  at  all,  not  even  pressing.  [121] 

Q.     Did  you  make  any  attempt  to  collect  themf 

A.     Yes,   we  did.    We  sent  out  statements  and 
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told  thein  and  tried  to  go  and  see  them  in  person, 

the  different  stores. 

Q.     You  said  you  were  not  even  pressing  ? 

A.  What  do  you  mean,  you  want  to  close  them 
up?  Naturally,  the  company  didn't  want  to  close 
the  stores  up. 

Q.     You  didn't  press  for  the  payment? 

A.  With  the  stores  closed,  the  company  was 
finished  anyway  right  at  that  time. 

Q.  You  did  not  press  them  for  payments  did 
you? 

A.  We  asked  certain — wrote  them  statements, 
went  to  see  them  for  it. 

Q.  You  remember  this  conversation  that  you 
had  in  Kolb's  office  when  Mr.  Kolb  was  there  and 
you  were  there  and  isn't  it  a  fact  that  both  you 
and  Mr.  Loudolf  told  Mr.  Kolb  at  that  time  when 
this  statement  was  presented,  presented  rather,  that 
you  were  financially  sound.  Do  you  remember 
telling  him  that  as  testified  to  by  Mr.  Kolb  this 
morning  ? 

A.  We  told  him  we  were  sound,  but  we  needed 
time.    Without  the  time  we  would  not  be  sound. 

Q.  And  do  you  remember  a  conversation  with 
reference  to  the  so-called  reorganization  as  men- 
tioned by  Mr.  Kolb?  A.     I  didn't  understaiul. 

Q.  Do  you  remember  Mr.  Kolb  making  a  stat(^- 
ment  on  the  witness  stand  today  that  he  suggested 
that  you  reorganize  your  [122]  organization  under 
a  certain  section  of  the  Bankiniptcy  Act.  Do  you 
reuiemlxM-  such  a  (H)nversation  ?  A.     Yes. 
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Q.  And  do  you  remember  whether  or  not  Mr. 
Loudolf  said  he  didn't  want  to  do  that,  because  they 
were  sound? 

A.     I  would  not  believe  Mr.  Loudolf  said  that. 

Q.  You  don't  believe,  but  you  are  not  sure,  are 
you? 

A.  The  only  thing  I  know  about,  when  we  were 
up  in  the  ofi&ce,  ''I  know  the  company  is  in  very 
critical  condition,  yes,  I  know  very  well,"  said  to 
Mr.  Kolb  or  Mr.  Norberg  because  we  were  still 
trying  to  save  it,  as  I  had  told  them  and  the  parties 
that  would  have  a  chance  to  save  it.  In  fact,  they 
asked  me  to  say  where  we  were  trying  to  get  capi- 
tal from.  I  did  not  tell,  we  did  not  tell  them,  they 
would  go  and  see  the  other  person  and  kill  our 
chances  later. 

Q.  I  asked  you  a  question.  Miss  Lee.  Ask  the 
last  be  stricken.  I  asked  you  the  question  as  to 
whether  or  not  you  made  the  statement  to  Mr. — 
either  you  or  Mr.  Loudolf  in  your  presence  made 
the  statement  to  Mr.  Kolb  that  you  did  not  want  to 
reorganize  because  you  were  solvent.  Was  that 
statement A.     I  don't  believe  he  said  it. 

Q.     Are  you  positive  it  wasn't  said ? 

A.     I  am  quite  positive  it  wasn't  said. 

Q.  Is  it  not  a  fact  that  Mr.  Kolb  asked  you  for 
a  breakdown  of  some  of  these  accounts  receivable 
on  a  number  of  occasions  ?  [123] 

A.     Yes,  he  did. 

Q.     And  did  you  give  it  to  him  ? 

A.     No,  I  did  not. 

Q.     So  your  whole  concern,  really,  isn't  it  a  fact. 
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Miss  Lee,  that  your  own  concern  was  that  you  did 
not  have  at  that  time  the  money  with  which  to  pay 
your  bills?  A.     We  did  not  have  the  money. 

Q.     Isn't  that  correct?  A.     That  is  correct. 

Mr.  Berger :     That  is  all. 

Mr.  Margolis:     You  have  no  further  questions? 

Mr.  Berger :     Just  a  moment. 

Q.  Miss  Lee,  did  you  make  any  entries  at  all  in 
the  books  for  the  corporation,  do  any  kind  of  book- 
keeping for  the  corporation  ? 

A.  No,  I  did  not,  excejit  that  aftei-  the  corpora- 
tion was  on  a  c.o.d.  basis,  then  I  had  to  make  the 
entries. 

Q.    When  did  it  become  on  a  c.o.d  basis? 

A     I  l)elieve  in  August. 

Q.  In  August,  and  you  were  then  taking  care  of 
the  books  in  August  ? 

A.     Just  the  daily  entries. 

Q.     Receive  a  salaiy  for  that? 

A.     No,  I  wasn't. 

Q.  Isn't  it  a  fact.  Miss  Lee,  that  you  told  Mr. 
Norberg  when  he  [124]  was  there  to  talk  to  you, 
isn't  it  a  fact  that  you  told  him  you  were  receiving 
$200  a  month  from  the  corj)oration  as  such  book- 
keeper? 

A.  I  did  not,  T  did  not  receive — T  never  told  him 
I  received  that. 

Q.     I  just  ask  you  the  question,  Miss  Lee. 

Ml-.  Berger:     That  is  all. 

Mr.  Margolis:     No  further  questions. 

The  Court :     You  may  go  down. 
(Witness  excused.) 
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Mr.  Margolis:  We  would  like  to  offer  in  evi- 
dence, your  Honor  to  complete  the  plaintiff's  case, 
the  file.  No.  38302-O,  the  bankruptcy  proceedings. 

The  Court:     Consisting  of  what  documents? 

Mr.  Margolis :     The  schedules,  your  Honor. 

The  Court :     Yes,  the  schedules  should  be  in. 

Mr.  Margolis :  There  is  no  dispute  as  to  the  date 
of  the  filing,  of  the  inventory.  We  won't  burden  the 
court. 

Mr.  Berger :  Any  records  you  show  when  it  was 
adjudicated  ? 

Mr.  Margolis:     1  don't  think  that  is  important. 

Mr.  Berger:     Yes,  it  is. 

Mr.  Margolis:     Well, 

Mr.  Berger:  No  notice  goes  out  until  there  is  an 
adjudication. 

The  Couii; :  Yes,  I  think  we  want  the  date  of  the 
adjudication.  [125] 

Mr.  Margolis :     All  right,  your  Honor. 

Mr.  Berger:  One  until  the  notices  go  out  and 
the  notices  do  not  go  out  until  after  adjudication. 

Mr.  Margolis:  I  think  the  final  date  is,  but  all 
that  is  the  date  of  the  filing  of  the  petition. 

The  Court:  Well,  the  complaint  alleges  that  the 
adjudication  was  on  November  28th. 

Mr.  Margolis:  That  is  correct,  it  is  here,  your 
Honor. 

Mr.  Berger :     That  is  what  I  wanted. 

Mr.  Margolis:  We  offer  that  as  plaintiff's  ex- 
hibit next  in  order,  your  Honor. 

The  Clerk:  Plaintiff's  Exhibit  5  adTnitted  and 
filed  in  evidence. 
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(Whereupon,  the  file,  case  No.  38320-G  in 
bankruptcy,  marked  Plaintiff's  Exhibit  No.  5, 
in  evidence.) 

Mr.  Margolis:  That  is  the  plaintiff's  case,  your 
Honor. 

The  Court:     Proceed  with  the  defense. 

Mr.  Berger:  At  this  time,  your  Honor,  may  I 
make  a  motion,  if  the  Court  please,  for  a  non-suit 
upon  a  nmnber  of  gi^ounds. 

The  whole  gist  of  the  case  is  to  whether  or  not 
the  defendant  knew  or  had  reason  to  know  or  rea- 
son to  ])elieve  that  the  date  of  the  attachment  of 
September  12th,  whatever  it  was,  September,  1949, 
that  Mr.  Loudolph  and  the  corporation  was  in- 
solvent. Now,  the  mere  fact  on  a  contract  you  are 
imable  to  [126]  pay  the  bills,  unable  to  pay  money 
is  not  in  and  of  itself  an  act  of  bankruptcy,  or  is 
not  in  and  of  itself  knowledge  that  the  people  are 
insolvent.  It  was  testified  to  by  Miss  Lee  that  the 
primary  purpose  was  to  ^ei  time,  because  it  didn't 
at  tliat  time,  have  the  cash,  although  in  their  own 
statement  and  which  your  Honor  can  take  into 
consideration,  Defendant's  Exhibit  D,  statements 
made  by  Mr.  Kolb,  certainly  he  has  no  interest  in 
that  one  way  or  the  othei',  that  not  only  was  he 
told  by  Mr.  Norberg  and  in  his  presence  was  told 
and  according  to  the  statement  that  they  were  sol- 
vent at  that  time.  Now,  if  they  were  solvent  at  that 
time  and  the  defendant  were  so  informed,  certainly 
where  is  the  reason  to  believe,  and  must  be  more 
than  just  a  suspicion,  that  the  people  are  insolvent, 
must    be   something   more,   and   in    fact   tlic   courts 
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held  a  number  of  times  first,  two  conditions  must 
exist,  or  three  conditions  must  exist,  that  at  the 
time  of  the  levy  and  within  four  months  the  de- 
fendant nmst  be  insolvent.  In  other  words,  while 
he  is  insolvent  and  the  question  whether  he  was 
insolvent,  if  he  was  insolvent,  and  also  the  date 
of  the  levy.  That  is  one  thing,  but  the  defendant 
must  know  that  fact,  not  a  mere  susi)i('ion.  The 
mere  fact  of  being  unable  to  pay  the  bills,  the  mere 
fact  of  not  having  enough  money  to  pay  the  bills 
with,  the  mere  fact  of  being  financially  emban-asscd 
in  and  of  itself  is  not  sufficient  grounds,  sufficient 
reasons  to  hold, — I  have  the  authorities  here,  the 
rule  that  the  defendant  had  [127]  that  know^ledge 
or  the  rule  that  the  man  is  or  is  not  insolvent,  stated 
in  the  case  of — I  have  a  copy  of  this  brief  I  would 
like  to  present  it,  if  necessary,  the  case  of  Grey 
against  Little,  97  Cal.  App.  442. 

''The  fact,  alone,  that  a  creditor  knows  his 
debtor  to  be  financially  embarrassed  and  press- 
ing for  a  payment  of  his  claim,  is  not  suf- 
ficient to  charge  him  with  having  reasonable 
cause  to  believe  his  debtor  to  be  insolvent.'' 

Many  cases — Cat(^  against  Certain-Teed  Products 
Corporation,  23  Cal.  2nd  444.  Tlie  Court  stated  the 
general  rule  in  that  regard  as  to  what  coiistituted 
reasonable  cause,  citing  the  case  of  Grant  against 
First  National  Bank,  97  U.  S.  80,  then  goes  on  to 
say,  I  will  just  read  the  high  spots  of  it,  your 
Honor  please,  don't  wish  to  take  too  much  time. 
That: 
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'^It  is  not  enough  that  a  creditor  has  some 
cause  to  suspect  the  insolvency  of  his  debtor; 
but  he  must  have  such  a  knowledge  of  facts  as 
to  induce  a  I'easonable  belief  of  his  debtor's 
insolvency,  in  order  to  invalidate  a  security 
taken  for  his  debt.  To  make  mere  suspicion 
a  ground  of  nullity  in  such  a  case  would  render 
the  business  transactions  of  the  community  al- 
together too  insecure.  It  was  never  the  inten- 
tion of  the  framers  of  the  Act  to  establish  any 
such  rule.  A  man  may  have  many  grounds  of 
suspicion  that  his  debtor  is  in  failing  [128] 
circumstances,  and  yet  have  no  cause  for  a  well- 
grounded  belief  of  the  fact.'' 

Digressing  a  moment  here,  not  only  did  he  have 
no  grounds,  but  he  was  told  by  the  President  of  the 
corporation  with  the  statement  that  they  were  per- 
fectly solvent. 

The  Court:  Well,  I  think  he  had  very  good 
grounds  and  I  think  he  acted  very  wisely  in  choos- 
ing and  attempting  everything  possible  to  get  rid 
of  his  indebtedness. 

Mr.  Berger:  You  mean  he  had  good  grounds  to 
proceed  ^ 

The  Court:     Yes. 

Mr.  Berger:  Well,  by  that  your  Honor  means 
reasonable  cause  to  believe  that  the  man  was  not 
solvent  in  September  ? 

The  Court :     I  certainly  think  so. 

Mr.  Berger:  Well,  that  is  a  matter  of  your 
Honor's  conclusion.  I  may  state,  according  to  these 
authorities,  the  mere  fact  of  being  unable  to  pay, 
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^  financially  embarrassed,  is  not  sufficient  grounds. 

The  Court:     That  is  very  true.   We  have  plenty 

-  of  testimony  here,  including  you,  that  these  people 

'were    greatly    concerned,    they    didn't    believe   the 

rc])resentations  and  the  financial   statement,  went 

'  behind  it,   made  inquiry,  and  they  directed  their 

lawyer  to  get  their  money  or  get  security. 

Mr.  Berger:  The  reason  they  didn't  believe  him 
was  because  two  reasons,  first,  that  they  contended 
they  had  no  cash  because  of  a  tie  up  in  a  fictitious 
suit,  that  is  claimed,  and  second,  [129]  because  they 
couldn't  rely  on  Mr.  Loudolph  by  reason  of  not 
keeping  appointments  by  reason  of  not  doing  any- 
thing toward  keeping  of  his  promises  had  he  kept 
his  appointments. 

The  Court:  These  are  veiy  good  reasons  to  sus- 
pect an  organization  and  I  am  put  on  notice  that 
there  is  something  wrong. 

Mr.  Berger:  It  may  be  possible  he  is  that  type 
of  an  individual,  that  is  the  way  he  does  business, 
and  still  the  business  in  and  of  itself — this  is  a  cor- 
I)oration — the  business  in  and  of  itself 

The  Court :  I  am  sorry,  T  don 't  agree  with  you. 
1  will  refuse  your  motion. 

Mr.  Berger:  I  will  continue  on  for  a  few  mo- 
ments, your  Honor.  May  it  also  be  a  fact,  just 
because  a  party  is  unwilling  to  trust  him  further, 
just  what  your  Honor  just  stated,  **He  may  feel 
anxious  about  his  claim,  and  have  a  strong  desire 
to  secure  it — and  yet  such  belief  as  the  act  requires 
may  be  wanting.  Obtaining  additional  security,  or 
receiving  payment  on  a  debt,  under  such  circum- 
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stances,  is  not  ijrohibited  by  the  law.  Receiving 
payment  is  jjut  in  the  same  category,  in  the  section 
referred  to,  as  receiving  security.  Hundreds  of 
men,  constantly  continue  to  make  payments  up  to 
the  very  eve  of  their  failure,  which  it  would  be  very 
unjust  and  disastrous  to  set  aside.  And  yet  this 
could  be  done  in  a  large  proportion  of  cases  if  mere  )| 
grounds  of  suspicion  of  their  solvency  were  suf- 
ficient for  the  purpose.  *  *  *  To  [130]  overrule  and  [  J 
set  aside  all  his  transactions  with  his  creditors, 
made  under  such  circumstances  *  *  *  would  make 
the  banknipt  law  an  engine  of  oppression  and  in- 
justice. Hence,  the  Act,  very  wisely,  has  we  think, 
instead  of  making  a  payment  or  a  security  void  for 
a  mere  suspicion  of  the  debtors  insolvency  requires, 
for  that  purpose,  that  his  creditors  should  have 
some  reasonable  cause  to  believe  him  insolvent." 

Now,  where  is  the  reasonable  cause  as  far  as  Mr. 
Norberg  is  concerned^  In  view  of  the  statement 
l)eing  rendered  and  in  view  of  the  fact  of  th(* — not 
only  th(^  wi'ittc^n  statenu^nt,  but  the  verbal  i)romises, 
statements  made  in  Kolb's  office  that  they  were  sol- 
vent at  that  time.  He  refused  a  reorganization  as 
suggested  by  Mr.  Kolb,  and  then  continuing  on — 
Collier's  on  Bankruptcy,  Volume  2,  chapt(^r  60, 
page  1298: 

''But  the  ])roof  of  such  'reasonable  cause  to  be- 
lieve' is  now  to  be  directed  to  the  (effect  of  the  trans- 
fer, rather  than  tlic^  intent  of  the  debtor  in  making 
it.  Tlu^'e  nnist  b(»  proof,  both  of  insolvency  of  the 
])ankr\i])t  at  the  tinu*  of  the  transfer  and  reasonable^ 
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cause  to  believe  on  the  part  of  the  transferee  that 
such  transfer  would  effect  a  preference,  *  *  ^ 

"On  the  other  hand,  when  detbor  is  in  failing  or 
insolvent  circumstances,  he  has  a  right  to  prefer  one 
creditor  in  preference  to  another,  and  if  acce})ted 
by  the  creditor  in  good  faith  such  preference  will 
be  sustained,  even  though  it  has  the  effect  to  delay, 
hinder  or  defeat  other  creditors.  Where  a  [131] 
debtor  pays  and  a  creditor  receives  the  amount  of 
a  just  debt,  the  good  faith  of  the  transaction  will 
be  presumed,  but  upon  proof  that  a  voidal^le  prefer- 
ence resulted  the  initial  presumption  is  destroyed.'^ 

The  burden  of  proving  that  is  upon  the  trustee. 
He  must  prove  both  of  those  points,  he  nuist  prove 
every  point  that  he  now  urges:  one,  that  there  was 
prejudice;  two,  there  is  knowledge  of  the  insolvency 
to  such  an  extent  that  it  is  more  than  just  mere 
suspicion. 

That  goes  on  to  the  question  of  financial  condi- 
tion, and  the  statement  in  and  of  itself — if  your 
Honor  desires  to  check  it  over — shows  that  as  of 
July  the  financial  statement  was  a  $97,688  asset  and 
a  $64,000  liability;  their  assets  far  in  excess  of  their 
liabilities.  Now,  relying  upon  that  statement,  this, 
mind  you,  is  prepared  by  the  bankrupt  itself,  no 
one  else,  and  prepared  long  before  the  petition  in 
bankruptcy  was  filed  against  them.  In  July  of  1949, 
as  regards  that  condition  then  and  as  testified  to 
by  the  bankrupt,  they  remained  in  that  condition  uj) 
until  the  date  of  the  bankruptcy.  Why  i  Whereas, 
then  either  someljodv  is  not  telling  the  tnitli,  cither 
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the  financial  statement  is  wrong,  or  Mr.  Loudolph  is 
not  telling  the  truth. 

The  Court:  You  didn't  rely  upon  the  statement; 
your  own  testimony  is  after  they  saw  the  statement 
they  were  not  satisfied  with  it;  couldn't  get  the 
president  of  the  corporation  to  elucidate  it.  I  refuse 
your  motion.  [132] 

Mr.  Berger:     Mr.  Norberg. 

JAMES  R.  NORBERG 

called  as  a  witness  for  and  on  behalf  of  the  defend- 
ant, being  first  duly  sworn,  testified  as  follows : 

The  Clerk:  Will  you  state  your  name  to  the 
Court,  please? 

A.     James  R.  Norberg. 

Direct  Examination 
By  Mr.  Berger: 

Q.  And  what  is  your  business  or  occupation,  Mr. 
Norberg?  A.     Collection  agency. 

Q.  You  operate  under  what  name? 

A.  Norberg  Adjustment  Bureau. 

Q.  And  do  you  know  Mr.  T^oudolph,  do  you? 

A.  Yes. 

Q.  When  was  the  first  time  you  had  occasion  t^ 

meet  him?  A.     September  10,  1949. 

Q.  Where? 

A.  At  tlie  Lakeside  Store  of  Brick  O Xlold. 

(^.  Who  was  pres(»nt  at  the  time? 

A.  Miss  Nellie  L(m\  Mr.  L()U(lol])li  aiid  myself. 

Q.  AVas  that  the  first  time  you  were  there? 

A.  No. 
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Q.     When  was  the  first  time  you  were  there  ? 

A.     September  9. 

Q.     And  who  was  present  at  that  time  !  [lo3] 

A.     Miss  Lee  and  myself. 

Q.     And  September  9,  you  say  ?  A.     Yes. 

Q.     Why  did  you  go  there? 

A.  It  was  an  account  assigned  to  our  office  for 
collection. 

Q.     By  whom? 

A.  Radio  Station  KJBS,  giving  the  principal 
place  of  business  of  the  del)tor  concern  being  Brick 

0  ^Gold  as  Redwood  City.  I  drove  down  to  Redwood 
City  and  saw  the  girl  in  the  office  there,  who  told 
me  I  would  have  to  see  either  Miss  Lee  or  Mr. 
Loudolph,  and  they  could  be  reached  in  San  Fran- 
cisco. So  I  came  back  to  San  Francisco  and  at  that 
time  met  Miss  Lee  at  the  store. 

Q.     That  was  on  September — what  date? 
A.     September  9. 

Q.     And  what  was  the  conversation  at  that  time? 

A.     I    made    demand    upon    Miss    Lee    for    the 

amount  of  the  account  in  full,  and  she  told  me  that 

1  would  have  to  come  back  the  next  day,  that  she 
didn't  have  the  money  right  then;  however,  she* 
would  arrange  it  and  pick  u])  the  money  the  next 
day. 

Q.  Was  there  anything  else  said  about  any  other 
accounts?  A.     Not  at  that  time. 

Q.  Well,  can  you  relate  as  fully  as  you  can  that 
\vhol(»  conversation  that  first  day  you  were  thieve 
with  Miss  Lee? 
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A.  I  wasn^t  there  but  a  few  minutes  the  first 
day.  [134] 

Q.     What  was  the  total  conversation  at  that  time? 

A.  Make  a  demand,  when  I  made  a  demand  on 
her  for  the  amount  of  the  claim 

Q.     Yes. 

A.  And  she  told  me  that  I  would  have  to  see  Mr. 
Loudolph  and  they  would  have  the  money  the  next 
day,  that  Loudolph  would  also  be  there,  for  me  to 
come  back  the  next  morning. 

Q.     Did  you  go  back  the  next  morning? 

A.     I  did. 

Q.     And  who  was  present  at  that  time  ? 

A.     Mr.  Loudolph,  Miss  Lee  and  myself. 

Q.     What  was  the  conversation  then? 

A.  Incidentally,  there  was  someone  else,  a  Mr. 
Padilla. 

Q.     Who  is  he? 

A.     He  was  an  employee  of  mine  at  the  time. 

Q.     Employee  of  yours?  A.     Yes. 

Q.     Is  he  with  you  now?  A.     No. 

Q.     What  was  the  conversation  at  that  time? 

A.  I  dropped  in  to  pick  up  the  check,  I  told  him 
T  had  come  foi*  the  check.  They  said  they  didn't 
have  the  money,  that  the  corporation  was  in  a  posi- 
ti(»ii  wliere  they  didn't  have  enough  cash  on  hand  to 
])ay  tliat  kind  of  money  out,  because  the  account 
was  in  excess  of  $1,000  and  that  they  were  working 
on  sometliing  [135]  and  would  have  the*  cash  for 
me  immediately. 

And  I  asked  what  tliey  meant  by  '* immediately.'' 
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^  They  said,  **Well,  they  had  hoped  they  would  have 

it  by  that  morning.''    However,  Mr.  Loudoli)h  had 

'  an   appointment   with   some   other   gentleman   that 

"  afternoon — this  was  on  a  Saturday — and  he  was  to 

see  this  man  that  afternoon  at  his  home  and  go, 

work  out  arrangements  with  some  man,  they  were 

borrowing  some  mone}^  to  put  into,  reactivating  the 

corporation,  and  that  he  would  have  a  check  for  me 

by  Monday  without  fail.  I  told  him  if  I  had  a  check 

by  Monday,  all  right;  if  I  didn't  I  was  filing  a  suit. 

Q.  Anything  else  said  by  Miss  Lee  or  Mr.  Lou- 
dolph  in  reference  to  the  condition  of  the  corpora- 
tion? 

A.     No,  they  said  all  right,  the  only  thing  was 

they  didn't  have  enough  ready  cash  on  hand  for 

someone  to  walk  in  and  demand  $1,000  cash. 

I     Q.     And  did  they  tell  you  why  they  didn't  have 

enough  ready  cash,  did  they  explain  their  condition? 

A.  There  was  something  about  the  plant  they 
had  in  Redwood  City,  that  they  had  put  a  lot  of 
money  into  it  and  also  in  accounts  receivable,  and 
through  this  plant  they  "had  originally  planned  to 
manufacture  their  own  products  down  there.  How- 
ever, due  to  some  other  circumstances,  why,  tliey 
were  not  manufacturing  their  own  products  and 
therefore  it  was  taking  more  than  what  the  amount 
of  cash  they  had  on  hand  to  keep  in  op(»ration.  [136] 

Q.  Mention  anything  at  all  about  any  attachment 
at  that  time?  A.     No. 

Q.  And  was  there  anything  at  all  said  about  any 
other  creditors,  testified  to  by  ^liss  Lee? 
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Mr.  Margolis:  We  object  to  the  question  on  the 
ground  it  is  suggestive  and  leading,  this  witness 
is 

The  Court:     I  don't  hear  you  when  you  sit. 

Mr.  Margolis :  I  beg  your  pardon,  your  Honor,  I 
have  a  sore  back.  I  object  to  the  question,  may  it 
please  your  Honor,  on  the  ground  it  is  leading  and 
suggestive,  the  witness  is  one  of  the  defendants  in 
this  case. 

The  Court:     Suppose  you  reframe  it. 

Q.  (By  Mr.  Berger)  :  You  heard  Miss  Lee  tes- 
tifying a  moment  ago,  did  you  not,  Mr.  Norberg? 

A.     Yes. 

Q.  And  you  heard  her  state,  make  the  statement, 
did  you  not,  she  told  you  all  about  these  other  cred- 
itors and  that  they  would  have  no  money  to  pay  the 
other  creditors  if  she  paid  you,  something  to  that 
effect? 

A.  No,  1  don't  remember  anything,  of  any  con- 
versation like  that  at  that  time. 

Q.  Was  anything  at  all  said  about  other  creditors 
at  that  time  ?  A.     No. 

Mr.  Margolis:     I  object  to  the  question.  [137] 

The  Court:     I  will  allow  the  question. 

Mr.  Margolis :     That  is  suggestive. 

The  Court :     I  will  allow  it. 

Mr.  Berger :     Thank  you. 

Q.     Was  there?  A.     No. 

Q.     Nothing  at  all  ?  A.     No. 

Q.     Was   there    anything   at    all    said    about   the 
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financial  condition  of  the  company  at  that  time  by 

Miss  Lee? 

Mr.  Margolis:  Object  to  the  question,  may  it 
please  your  Honor 

The  Court:     You  may  answer. 

Mr.  Margolis:  On  the  grounds  it  has  been  here- 
tofore answered. 

The  Court:     You  may  answer. 

A.  Miss  Lee  had  ver}^  little  to  say  due  to  the  fact 
that  she  was  behind  the  counter  most  of  the  time  and 
most  of  the  conversation  was  between  Mr.  Loudolph 
and  myself. 

Q.  Did  Mr.  Loudolph  make  any  reference  to  any 
financial  statement  at  that  time?  A.     No. 

Mr.  Margolis:  We  renew  the  objection,  leading 
and  suggestive. 

Q.  (By  Mr.  Berger) :  Was  there  anything  [138] 
at  all? 

The  Court:  I  will  allow  the  question  ;  I  will  allow 
the  answer. 

Mr.  Margolis:     All  right. 

Q.  (By  Mr.  Berger)  :  Now,  Mr.  Norberg,  Miss 
Lee  also  made  a  statement  to  the  effect  that  she  had 
reference  to  other  creditors  while  she  was  on  the 
witness  stand:  did  you  hear  her  make  that  state- 
ment ? 

Mr.  Margolis:  We  object  to  the  question,  may  it 
])lease  your  Honor,  on  the  grounds  it  is  leading  and 
suggestive. 

The  Court:  T  don't  think  it  is  leading  and  sug- 
gestive, he  asks  if  he  heard  Miss  Lee  make  certain 
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statements  on  the  stand.  I  assume  he  is  going  to  ask 

whether  or  not  his  recollection  is  that  occurred  or 

not. 

Mr.  Berger :     That  is  all. 

The  Court :  Does  it  contradict  her  or  corroborate 
her. 

Mr.  Berger:  That  is  what  I  want  to  find  out, 
your  Honor. 

Q.     Do  you  remember  the  question? 

A.     May  I  have  the  question  ? 

Q.  I  will  reframe  it.  Did  you  hear  Miss  Lee  make 
a  statement  while  she  was  on  the  witness  stand  that 
when  you  asked  her  for  her  payment  on  your  bill, 
what  about  the  other  creditors;  was  there  anything 
at  all  said  about  that  by  her  ?  A.     No. 

Q.  Was  thei-e  anything  at  all  said  by  Mr.  Lou- 
dolph  at  that  time  about  other  creditors  ?  [139] 

A.     No. 

Q.  Did  you  have  any  discussion  with  either  Miss 
Lee  or  Mr.  Loudolph  at  either  of  your  meetings  at 
that  store  about  any  other  creditors  'F 

Mr.  Margolis:  Renew  the  objection  on  the  same 
grounds. 

The  Court:     I  will  allow  him  to  answer. 

A.     You  mean  at  the  store? 

Q.     (By  Mr.  Berger) :     At  the  store  at  that  time. 

A.     No. 

Q.  Now,  can  you  recollect,  Mr.  Norberg,  if  there 
was  anything  else  said  at  the  store  at  either  of  those 
meetings  other  than  what  you  have  just  te^stifiod  to? 

A.     Well   there   was   another   meeting  sometime 
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J   after  I  filed  suit,  I  mean  at  the  store — you  are  talk- 
ing about  meetings  prior  to  the  suit  ? 

Q.     Tliat  is  right.  A.     No,  nothing  else. 

Q.  Now,  when  was  the  next  time  you  saw  Mr. 
Loudolph  or  Miss  Lee? 

A.     About  September  20,  around  in  there. 

Q.     Around  September  20?  A.     Yes. 

Q.     And  where  was  that  meeting? 

A.     At  Mr.  Kolb's  office. 

Q.     And  who  was  present  ?  [140] 

A.  Miss  Lee,  Mr.  Loudolph,  Mr.  Kolb  and  my- 
self. 

Q.  Can  you  relate  the  conversation,  what  oc- 
curred at  that  time  ? 

A.  Miss  Lee  and  Mr.  Loudolph  were  attempting 
to  negotiate  with  me  so  that  I  would  lift  my  attach- 
ments that  I  had  levied.  And  I  refused  to  have  the 
attachments  released  unless  my  account  were  satis- 
fied in  full.  It  is  pretty  hard  to  confine  my  answer  to 
any  one  meeting. 

Q.  Well,  put  it  this  way:  Did  you  have  several 
meetings  right  immediately  following? 

A.  Yes,  there  were  approximately  three  meet- 
ings. 

Q.     How  close  together  ? 

A.  Well,  the  first  one — that  is,  there  were  three 
meetings  in  Mr.  Kolb's  office  and  also  another  meet- 
ing at  the  store. 

Q.     How  close  together  ? 

A.     Within  a  period  of  two  weeks. 

Q.     Two  weeks? 
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A.     Between  two  and  three  weeks. 

Q.     During  those  meetings  who  was  present? 

A.  Miss  Lee  and  Mr.  Koll^  and  myself  at  one  of 
them  and  Miss  Lee,  Mr.  Loudolph  and  myself. 

Q.  Explain  what  occurred  as  best  you  can  in 
chronological  order  with  reference  to  the  meetings. 

A.  At  the  first  meeting  they  certainly  tried  to 
get  me  to  lift  my  attachments  and  I  told  them  I 
would  only  lift  them  [141]  if  they  could  raise  the 
monev  to  pav  off  in  cash.  Thev  said  thev  couldn't 
get  the  cash,  that  is  why  they  wanted  me  to  lift  the 
attachments,  wanted  to  borrow  some  cash  which 
would  enable  them  to  pay  me  in  full,  wouldn't  be 
able  to  do  it  with  the  attachment  on,  and  then  there 
was  something  brought  up  wherein  Mr.  Loudolph 
was  negotiating  with  the  Reconstruction  Finance 
Corporation  trying  to  borrow  money  do^^al  there, 
and  the  reason  that  he  gave  for  not  being  successful 
in  obtaining  his  loan  was  due  to  the  fact  that  they 
didn't  feel  that  they  were  large  enough  concern  to 
be  borrowing  from  the  R.F.C.,  they  usually  dealt  in 
larger  volumes  of  dollars  and^ents. 

Then  there  was  negotiations  that  they  were  mak- 
ing, so  they  told  me,  and  Mr.  Kolb,  for  Samarkand 
Company  to  operate  the  plant,  operate  out  of  their 
])lant  and  somewhere  along  the  line  that  fell  out,  so 
Samarkand  was  contemplating,  very  interested  in 
])iirchasing  the  Hi'ick  O'Gold  in  its  entirety  and  pay- 
ing off  all  liabilities  of  the  corporation.  This  fell 
through  and  at  tlu^  meeting  that  Miss  T^oc^  was  there 
alone  we  asked  if  Miss  Lee  wouldn't  attem])t  to  ne- 
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gotiate  these  things  herself  because  of  the  fact  that 
Mr.    Loudolph    was    very    unreliable    about    these 
-  things.  Tried  to  get  together  and  miable  to  contact 
him  at  times  and  also  at  times  he  wouldn't  show  up 
'  for  an  appointment,  so  Miss  Lee  said  she  was  very 
•  interested  in  it,  she  showed  a  lot  of  interest  by  al- 
'  ways  being  there,  being  very  conscientious,  asked  if 
she  wouldn't  attempt  to  negotiate  with  [142]  Smar- 
kand  herself  in  regard  to  either  their  operating  the 
Brick  O'Gold  or  buying  them  out,  and  then  finally 
she  lost  interest  in  it.  Also  suggested  at  one  of  the 
meetings  that  reorganizational  bankruptcy  be  en- 
tered into  by  the  corporation.  At  no  time — during 
the  conversations  on  many  occasions  the  financial 
statement  was  referred  to  and  we  couldn't  under- 
stand how  a  corporation  with  the  amount  of  assets, 
compared  to  the  liabilities  could  allow  themselves  to 
get  in  so  low  with  the  cash  resources.  And  the  ques- 
tion came  up  as  to  whether  or  not  that  financial 
statement  was  correct  or  whether  they  were  using 
it  as  just  a  blind  to  show  someone,  trying  to  sucker 
them  in  for  some  money  and  both  stated  the  finan- 
cial statement  was  correct  and  Miss  Lee  told  me  that 
she  had  been  handling  the  books  for  the  corporation 
and  she  was  to  receive  a  salary  of — I  believe  it  was 
$200  a  month.  However,  she  had  quit  handling  the 
books  because  of  the  fact  she  wasn't  getting  any 
money  for  it  and  felt  she  could  devote  herself  to  the 
Lakeside  Store  to  more  advantage,   financially,  to 
herself  and  stay  down  there  and  not  get  i)aid  for  it. 
And  getting  back  to  the  financial  statement,  we 
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asked  if  that  was  correct.  They  said  it  was  correct 
and  knew  it  was  correct  and  that  they  were  in  a  sol- 
vent condition,  at  no  time  were  they  in  an  insolvent 
condition  at  all.  That  is  pretty  much  the  story  that 
went  on  at  all  of  the  meetings. 

Q.  Was  this  financial  statement  shown  you,  this 
statement  I  [143]  now  hold,  defendant's  exhibit  D, 
produced  at  any  of  those  meetings  you  held? 

A.    Yes. 

Q.     When  and  where "? 

A.     AVell,  it  was  at  all  of  the  meetings. 

Q.     Did  you  go  over  the  financial  statement  at  allf 

A.     Yes. 

Q.  Do  you  remember  what  the  discussion  was 
about  that  financial  statement  ? 

A.  Well,  there  was  a  question  that  came  up  here 
as  to  the  accoimts  receivable,  why  they  should  be 
that  large  and  the  answer  was  given  that  the  cor- 
poration, having  put  these  stores  on  a  franchise 
basis,  they  felt  they  had  to  work  along  with  them, 
small  operators,  in  most  cases  a  man  and  a  wife  that 
had  taken  their  life  savings  to  go  into  a  small  busi- 
ness venture  on  their  own,  didn't  want  to  press. 
However,  left  alone  they  would  be  able  to  ^q\  us 
money,  not  being  able  to  revert  the  accounts  receiv- 
able into  cash,  and  take  care  of  their  liabilities.  And 
on  the  due  from  officers,  that  question  came  up 
and 

(j).     What  was  said  at  that  time  about  that? 

A.  Well,  I  didn't  go  into  it  too  much  with  them 
on  the  due  from  officers.  However,  I  was  told  down 
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,  there  that  the  money  was  owed  by  Mr.  Loudolpli. 
Now,  what  it  was  owed  for  I  didn't  find  out.  [144] 

Q.  Did  any  of  them  ever  tell  you,  either  Mr.  Lou- 
dolph  or  Miss  Lee  ever  tell  you  that — withdraw 
that.  Did  you  ever  tell  Miss  Lee  or  Mr.  Loudolph 
at  anytime  that  you  didn't  care  if  they  went  into 
bankruptcy?  A.     No. 

Q.  Did  any  conversation  about  bankruptcy  ever 
come  up  at  any  of  those  meetings'? 

A.  The  idea  of  the  reorganizational  bankruptcy 
came  up. 

rQ.     Aside  from  that? 
A.     Aside  from  that,  yes,  more  or  less  as  a 
Q.     What  was  said  and  when? 

A.  Might  be,  you  might  say  a  threat,  an  idea  put 
across  that  possibly  an  involuntary  petition  in 
bankruptcy  would  have  to  be  filed  if  they  did  not 
raise  the  cash. 

Q.     Who  said  that? 

A.     I  believe  it  was  myself ;  I  am  not  sure. 

Q.     What  did  they  say? 

A.  No,  they  didn't  want  any  involuntary  peti- 
tion. Miss  Lee  said  she  had  taken  her  life  savings, 
which  amounted  to  approximately  $10,000  put  into 
this  business,  wanted  to  have  a  chance  to  get  it  back 
out. 

Q.     And  did  Mr.  Loudolph  say  anything? 

A.  Mr.  Loudolph  was  against  it.  He  said  as  tlie 
])usiness  was  not  insolvent  it  would  work  out,  could 
work  out,  all  they  needed  was  a  little  time  to  convert 
their  regular  assets  into  [145]  resources,  into  ready 
cash. 
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Q.  Did  you  have  any  other  conversations  with 
him  after  that^  A.     No. 

Q.  Did  he  ever  tell  you  anything  about  being  on 
a  C.O.D.  basis  at  any  of  their  meetings? 

A.  Yes,  that  was  mentioned.  They  had  a  deal 
with  Samarkand  Company,  I  don't  recall  the  figure 
exactly,  but  I  believe  they  said  they  were  paying  16 
cents  a  gallon  more  than  what  they  had  paid  in  the 
past  with  the  understanding  that  that  was  to  be 
applied  on  their  old  balance  with  Samarkand. 

Q.  Did  he  give  you  the  reason,  did  he  tell  you 
whether  or  not  that  was  the  reason  of  being  on  a 
cash  basis,  or  give  you  any  other  reason? 

A.     He  gave  no  other  reason.  1 

Q.  Now,  the  last  conversation  you  had  with  Mr. 
Loudolph  or  Miss  Lee  was  when,  Air.  Norberg? 

A.     Approximately  the  30th  of  September. 

Q.     Approximately  the  30th  of  September? 

A.     Approximately  that  date. 

Q.  And  that  which  you  just  related  was  from  the 
meetings  that  occurred,  at  one  of  those  meetings? 

A.  Yes,  what  I  have  said,  told  you  now,  consisted 
of  all  of  the  meetings. 

Q.  And  was  the  statement,  defendant's  exhibit  D, 
again  referred  to  at  that  meeting  of  [146]  Septem- 
ber 30? 

A.  Well,  it  was  in  and  out  of  all  the  conversa- 
tions. I  couldn't  say  for  sure  whether  it  was  in  the 
September  30  conversation  or  not. 

Q.  And  how  long  before  September  30,  in  the 
meeting  just  prior  to  September  30? 
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A.     About  five  days  apart. 

Q.     Five  days  apart?  A.     Yes. 

Q.  And  would  you  say  that  the  financial  state- 
ment was  referred  to  at  that  meeting  five  days  prior 
to  the  last  meeting?  A.     Yes. 

Q.    It  was  referred  to? 

A.     Yes,  I  would  say  it  was. 

Q.  And  anything  at  that  time  said  about  whether 
01*  not  they  were  or  were  not  financially  embarrassed 
or  insolvent? 

A.  Well,  at  all  times  they  were  financially  em- 
barrassed and  they  didn't  have  the  cash  to  pay  their 
liabilities  off,  but  they  very  much  stressed  the  fact 
they  were  not  in  an  insolvent  condition. 

Q.  Was  there  anything  else  at  any  time  said  to 
you  by  anyone  with  reference  to  the  solvency  or  in- 
solvency of  the  Brick  O'Gold  other  than  the  fact 
that  they  were  financially  unable  to  meet  their  bills? 

A.     No. 

Q.  Did  they  give  you  any  other  information,  did 
they  tell  you  [147]  anything  else  or  show  any  other 
evidence  of  any  kind  to  let  you  know  or  to  impress 
u})on  you  the  fact  that  they  were  insolvent  at  any 
time?  A.     No. 

Q.  Did  they  mention  to  you  how  to — how  much 
money  they  had  coming  to  them  from  some  of  their 
accounts  receivable? 

A.  They  said  it  was  pretty  much  in  line  with 
their  financial  statement,  the  financial  statement  at 
that  time,  the  financial  condition  was  pretty  much 
the  «ame  as  it  was  at  the  time  of  the  making  of  the. 
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drawing  up  of  this  financial  statement  dated  July 
31,  due  to  the  fact  that  they  had  been  on  a  C.O.D. 
basis  and  paid  cash  for  everything,  and  on  the 
Samarkand  bill  they  had  been  reducing  it  by  paying 
more  than  what  they  had  been  paying  in  the  past. 

Q.  AX  the  time  at  any  of  those  meetings  you  had 
with  them  did  you  discuss  with  them  about  these 
accounts  receivable  as  to  whether  or  not  they  could 
collect  them  or  couldn't  collect  them? 

A.  Yes,  that  was  brought  up  and  they  very  defi- 
nitely said  they  were  all  collectible. 

Q.  Did  you  ask  him  why  they  did  not  proceed  to 
collect  the  money'?  And  pay  off  the  obligations? 

Mr.  Margolis :  Objection  on  the  ground  it  is  lead- 
ing and  suggestive,  your  Honor. 

The  Court:     T  will  allow  it.  [148] 

A.  Yes,  because  of  the  fact  that  they  did  not 
want  to  press  the  store  owners,  that  is  the  franchise 
holders,  for  the  amount  of  the  indebtedness  they  had 
because  in  some  cases  it  ran  pretty  high  for  the — 
or  they  figured  for  a  franchise  holder  to  come  up 
with  two  or  three  thousand  dollars  in  cash  and  pay 
them  right  away. 

Q.  Do  you  remember  a  meeting  at  one  time  held 
in  Mr.  Kolb's  office  when  Mr.  Loudolph  was  there 
and  as  you  heard  Mr.  Loudolph  testify  this  morning 
that  a  statement  was  made  to  the — by  Mr.  Kolb  to 
the  effect  that  according  to  that  financial  statement 
he  could  get  75  cents  on  the  dollar.  Do  you  remember 
anything  like  that  being  said  ?  A.     No. 
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Q.  Was  there  anything  said  like  that  at  any 
time  ?  A.     Not  to  my  knowledge. 

Q.  When  was  the  first  time  you  had  knowledge 
of  the  bankruptcy,  Mr.  Norberg? 

A.     In  January,  1950. 

Q.     January,  1950 'F  A.     Yes. 

Mr.  Berger:     I  think  that  is  all,  your  Honor. 

The  Court:  Each  time  during  practically  all 
these  negotiations,  Mr.  Loudolph  and  Miss  Lee  were 
featuring  this  financial  statement? 

The  Witness :     That  is  correct.  [149] 

The  Court :  And  w^ere  relying  on  it  and  said  they 
had  a  lot  of  money  owing  them  under  tliese  franchise 
stores  ? 

The  Witness:     Yes,  sir. 

The  Court :  Well,  you  were  not  satisfied  with  the 
financial  statement? 

The  Witness:  Well,  I  wouldn't  say  that.  I  wasn't 
satisfied  with  it  because  I  had  no  chance  or  any  rea- 
son to  go  against  the  financial  statement.  T  had  not 
investigated  as  to  how^  much  money  was  held,  you 
see,  your  Honor. 

The  Court:     You  knew 

The  Witness:     I  filed  suit. 

The  Court :  You  knew  the  status  of  the  franchise 
stores,  didn't  you?  They  were  small  retail  stores? 

The  Witness:  This  came  up  after  my  attach- 
ments, your  Honor.  You  see,  when  I  filed  suit  on 
September  12,  I  also  had  a  writ  of  attachment  on 
all  these  places.  At  that  time  I  didn't  know  any- 
thing, didn't  know  whether  the   Brick  O'OoId  on 
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Chestnut  street  was  owned  by  John  Dokes,  Brick 
O'Gold  or  anything  about  it.  I  learned  all  this  infor- 
mation afterwards. 

The  Court:  When  they  showed  you  this  finan- 
cial statement,  you  didn't  go  behind  it  to  find  out 
who  were  the  people  that  owed  the  money? 

The  Witness :  No,  I  only  had  that  information  in 
the  form  of  writs  from  the  Sheriff's  office. 

The  Court:  And  it  was  owed  by  these  franchise 
stores?  [150] 

The  Witness :     Yes,  sir. 

The  Court:  And  you  knew  they  couldn't  be  col- 
lected from  in  full,  didn't  you? 

The  Witness:  I  knew  quite  to  the  contrary,  be- 
cause I  had  seen  some  of  these  franchise  holders  pay 
off.  Writs  issued  from  the  Sheriff's  office  shows 
the«e  people  owed  so  much  money.  You  see,  I  was 
paid  off  from  one  store  alone,  this  fellow  paid  me  in 
full  on  what  he  owed,  so  as  to  whether  or  not  the 
other  franchise  holders  were  in  a  position  to  do  that, 
1  don't  know. 

The  Court:  Well,  while  you  were  paid  off  in  full 
you  realized  at  the 

A.  I  don't  know  what  disposition  was  made,  I 
(loiTt  know  anything  about  the  bankruptcy. 

Tlic  (^)urt:     Cross-examination. 

Cross-Examination 

^^\  Mr.  Margolis: 

Q.  You  stated  in  answer  to  the  last  statement 
thnt  the  first  you  knew  of  the  bankruptcy,  was  in 
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January,  1950,  that  is  correct?  I  think  you  just 

made  that  statement '^  A.     Yes,  that  is  correct. 

Q.  Now,  I  will  direct  your  attention  to  this  suit 
card,  which  was  sent  over  from  the  referee's  office 
and  ask  you  what  the  blue  card  is. 

A.     What  the  blue  card  is*? 

Q.  Yes,  a  portion  of  your  permanent  [151] 
record  ?  A.     Yes,  that  is  correct. 

Q.  Now,  directing  your  attention — withdraw 
that.  The  dates,  I  assume,  start  from  9/12/49,  as  is 
indicated  on  the  front  of  the  card  ? 

A.     That  was  the  date  the  suit  was  filed,  yes. 

Q.  That  was  a  typewritten  date.  Now,  the  dates 
which  are  in  longhand  writing  on  the  reverse  of  that 
card,  does  that  refer  to  1949  ? 

A.     1949  and  1950,  yes. 

Q.  The  information  thereon  contained  is  put 
there  by — under  your  supervision  and  instruction 
and  direction?  A.     That  is  correct. 

Q.  I  call  your  particuhir  attention  to  the  lan- 
guage opposite  the  date  10/21,  that  is  1949? 

A.     Yes. 

Q.  And  ask  you  to  read  everything  after  that 
date,  please.  A.     Everything  after  that  date? 

Q.     That  is  that  line. 

A.     Pertaining  to  that  date? 

Q.     Pertaining  to  that  date,  yes. 

A.  *' Received  full  amount  from  Sheriff,  (^lient 
doesn't  want  dollars  until  time  for  bankruptcy  has 
passed.  Pay  dollars  at  end  of  December  business.'' 

Mr.   Margolis:     We  will   offer  this  in   evidence, 
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may  it  please  your  Honor,  and  ask  it  be  appropri- 
ately marked  next  in  evidence.  [152] 

The  Clerk:  Plaintiff's  exhibit  6  admitted  and 
filed  in  evidence. 

(Whereupon  the  document  entitled  ''Suit 
Card,"  marked  plaintiff's  exhibit  G,  was  ad- 
mitted in  evidence.) 

Mr.  Margolis:  You  have  told  us  that  your  tirs{ 
visit  to  the  premises  out  at  Lakeside  was  in  Septem- 
ber, September  9,  September  8,  I  should  say. 

A.     September  9. 

Q.  That  was  Admission  Day,  a  holiday,  is  that 
correct?  A.     It  was  a  Friday. 

Q.     A  Friday? 

A.  I  don't  know  whether  it  was  Admission  Day 
or  not. 

Q.  And  according  to  your  record  which  I  have 
just  read,  suit  was  filed  on  September  12,  Monday 
following  ?  A.     Yes. 

Q.  And  attachments  levied  and  the  full  amount 
collected,  is  that  correct?  A.     Yes. 

Q.  Now,  you  told  us  also  that  on  September  20, 
:1949,  you  had  this  conversation  in  Mr.  Kolb's  office 
at  which  time  there  was  present  Mr.  Kolb,  yourself. 
Miss  Lee,  and  Mr.  Loudolph,  is  that  correct? 

A.     1  said  approximately  September  20,  yes. 

<^.  Was  it  S(»ptember  20  or  some  other  day,  do 
you  know? 

A.  It  may  have  been  the  19th,  the  20th  or  21st, 
witliin  those —  [1'')-^]  very  Hoso  to  the  20tb. 
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Q.  And  at  that  time  in  your  presence  and  in  the 
presence  of  Mr.  Kolb,  Mr.  Loudolph  and  Miss  Lee 
pleaded  with  you  to  withdraw  the  attachment,  is 
that  right?  A.     That's  correct. 

Q.  You  told  them  you  would  only  lift  it  if  the 
account  was  satisfied  in  full? 

A.     That  is  correct. 

Q.  Now,  Mr.  Kolb  heard  that  conversation  also, 
did  he  not  ? 

A.  Yes,  I  believe  he  did.  Now,  Mr.  Kolb  was 
oftentimes  in  and  out  of  the  office. 

Q.  And  you  heard  him  testify  that  he  made  a 
number  of  levies  on  September  22,  1949;  you  heard 
that  testimony  this  morning,  did  you  not? 

A.    Yes. 

Q.  Now,  you  mentioned  something  about  a  reor- 
ganization in  bankruptcy,  some  statement  was  made 
at  that  meeting  of  a  possible  reorganization  in  bank- 
ruptcy, is  that  correct,  was  such  a  statement  made? 

A.    Yes. 

Q.  Isn't  it  a  fact,  that  Mr.  Loudolph  informed 
you  and  Mr.  Kolb,  present  at  the  time  Miss  Lee,  that 
he  was  advised  by  his  attorney  to  file  a  voluntary  pe- 
tition in  bankruptcy? 

A.  May  I  answer  that  by  going  into  it  a  little 
bit? 

The  Court:     Yes,  answer  it  fully.  [154] 

A.  Mr.  Loudolph,  I  believe,  is  not  telling  the 
truth  on  that. 

The  Court:     He  doesn't  want  your  belief. 

The  Witness:     Well,  because  of  the  fact  that  Mr. 
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Loudolph  was  very  definite  against  bankruptcy,  for 

one  thing,  and  number  two 

Mr.  Berger :     I  move  that 


A.     (Continuing)  :     Mr.  Gay 

The  Court :  No  matter  what  you  think — listen  to 
me.  I  don't  want  to  know  what  you  think.  I  want  to 
know  what  was  said  and  done.  You  can  answer  fully 
that  way,  but  I  don't  care  for  your  opinion. 

The  Witness:  Yes,  sir.  I  say  Mr.  Loudoljjh  did 
not  say  any  such  thing. 

Q.  All  right.  You  mentioned  a  moment  ago  then, 
that  it  was  suggested  that  an  invohmtary  petition 
in  bankruptcy  be  filed  if  the  cash  would  not  be  put 
up  in  payment  of  his  bill  in  full,  is  that  correct? 

The  Court:     Where  are  you  going? 

Mr.  Berger:  Looking  at  the  reporter's  notes.  I 
see  it,  page  101. 

Q.  (By  Mr.  Margolis) :  Did  you  so  testify? 
You  have  testified  that  an  involuntary  petition  in 
bankruptcy  would  be  filed  if  the  cash  to  pay  the  set- 
tlement of  your  claim  in  full  was  not  put  up  at  [155] 
once  ?  A.     I  said  that  was  mentioned. 

Q.  And  that  Miss  Lee  said  that  if  that  were  done 
she  would  lose  all  her  savings.  You  just  told  us  that  ? 

A.     That  is  right. 

Q.  Now,  what  was  the  basis  of  the  proposed  in- 
vohmtary petition  in  bankruptcy?  What  act  of 
bankruptcy  was  to  be  relied  upon  for  the  filing  of 
such  petition? 

A.  Well,  I  am  not  an  attorney  myself  and  I  am 
not  familiar  with  the  bankruptcy  act,  Mr.  Margolis. 
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However,  there  was  some  reason,  what  it  was  that 

was  given  I  do  not  know,  but  there  was  some  reason 

given  why  or  maybe  a  reason  was  not  given.  I  don't 

know. 

Q.     Was  this  threatened? 

A.  Probably  more  or  less  a  threat.  I  would  say 
yes  it  was  a  threat  because  of  the  fact  that  their 
financial  condition  showed  them  far  in  excess  of 
their  liabilities  on  the  asset  side. 

Q.  You  heard  Mr.  Kolb  say  he  knew  nothing 
about  bankruptcy  ? 

A.     Mr.  Kolb  is  not  my  attorney. 

Q.  You  were  there  and  listened  to  the  conversa- 
tion and  you  heard  him  make  that  statement  here 
today?  A.     Yes. 

Q.  And  you're  telling  this  court  that  involuntary 
petition  in  bankruptcy  would  be  filed  on  the  ground 
that  the  assets  far  exceeded  the  liabilities?  [156] 

Mr.  Berger:  Just  a  moment,  if  your  Honor 
please,  I  move,  I  object  to  that  as,  that  is  not  a 

The  Court:     I  don't  think  he  said  that. 

Mr.  Berger:     No. 

Mr.  Margolis:  Well,  what  basis  was  going  to  be 
used,  what  act  was  going  to  be  used  for  the  filing  of 
the  involuntary  petition? 

Mr.  Berger:  T  think  it  has  been  asked  and  an- 
swered twice,  your  Honor. 

The  Court:  Well,  I  don't  think  ho  lias  answered 
it. 
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Mr.  Berger :     Okay. 

A.  Well,  not  to  be  pert  or  anything  like  that,  Mr. 
Margolis,  but  chances  are  if  an  involuntary  petition 
would  be  filed  I  would  probably  come  to  see  a  bank- 
ruptcy attorney  to  see  if  anything  could  be  done 
about  filing  an  involuntary  petition. 

Q.  Do  you  know  of  any  act  that  was  performed 
at  or  about  the  time  you  speak  of  which  would  be 
the  basis  for  the  filing  of  an  involuntary  petition? 

A.  Well,  at  that  time  I  did  know  about  the  at- 
tachment that  had  been  levied  by  the  accountant 

Q.     You  did  know  the  Trumbull  attachment? 

A.     I  have  heard  something  about  it,  yes. 

Q.  And  you  did  also  know  that  Mr.  Kolb  had 
filed  a  suit  and  attachment  too,  didn't  you? 

A.     No.  [157] 

Mr.  Berger:  That  isn't  the  evidence,  that  isn't  in 
the  issues,  first  of  all. 

The  Court :     He  asked  whether  he  had  or  had  not. 

A.     No,  I  knew  to  the  contrary. 

Q.  (By  Mr.  Margolis) :  You  didn't  discuss  the 
matter  of  Mr.  Kolb's  claim  with  him  at  all? 

A.     That  isn't  what  you  asked  me. 

Q.  All  right,  I  will  ask  you.  When  did  you  first 
find  out  that  Mr.  Kolb  represented  a  creditor  of  the 
Brick  O'Gold  corporation? 

A.  Approximately  September  15,  be  around  Sep- 
tember 15. 

Q.  Two  or  three  days,  two  days  after  your  at- 
tachment? A.     That  is  about  right. 
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Q.  Yes,  and  you  knew,  did  yon,  tliat  Mr.  Kolh 
had  filed  a  suit  and  attachment? 

A.     No,  quite  to  the  contrary. 

Q.     What  did  you  know'? 

A.     I  knew  Mr.  Kolb  had  filed  suit. 

Q.     How  do  you  know  that  ? 

A.  We  received  the  information  from  the  Cen- 
tral Bureau,  Central  Credit  Reporting  Bureau. 

Q.  You  get  information  of  that  kind  from  a  Bu- 
reau from  time  to  time,  don't  you?  A.     Yes. 

Q.  Did  you  have  to  make  inquiry  for  that  or  is 
that  just  [158]  -sent  out  as  a  matter  of  course? 

A.  That  comes  to  us  as,  we  list  as  an  account  for 
collection  that  an  account  that  has  been  listed  with 
us  for  collection. 

Q.  What  do  you  do,  you  list  that  account  with 
this  agency? 

A.  Well,  what  it  is,  it  is  more  or  less  a  clearing 
house. 

Q.    I  see. 

A.  That  is  owned  by  several  of  the  agencies  and 
as  an  account,  for  instance,  when  an  account  comes 
into  my  office  for  collection  we  list  that  claim  with 
this  Bureau. 

Q.     Immediately  that  you  receive  it? 

A.     What  is  that? 

Q.     Immediately  that  you  receive  the  ax^count? 

A.     In  the  same  day. 

Q.     Did  you  do  that  in  this  case  ? 

A.  Well,  I  don't  know  for  sure  if  that  went  in. 
As  I  say,  the  claim  came  in  on  Friday. 

Q.    Yes. 
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A.  Whether  it  went  on  Friday  or  Monday— 
sometimes  tlie  Bureaus  wait  until  they  have  enough, 
maybe  a  week,  before  sending  it  on  in. 

Q.     What  was  done  in  this  case? 

A.     I  do  not  know. 

Q.     Your  records  show?  A.     No. 

Q.  You  say  that  in  the  ordinary  course  from  this 
agency  you  [159]  got  this  three  days  after  the  at- 
tachment was  filed  that  Mr.  Kolb's  client  had  filed 
suit? 

A.  Well,  maybe  I  misunderstood  you.  What  I 
mean  we  would  receive  information  about  three  days 
after  that  information  goes  down  from  our  office, 
presuming  that  it  went  down  on  Friday,  the  9th  of 
September,  we  w^ould  have  it  back  approxi- 
mately  

Q.     Monday,  Tuesday? 

A.     About  Tuesday  or  Wednesday,  so  I  say  three  j 
or  four  days. 

Q.  Have  you  got  anything  in  your  file  at  all  to 
show  what  you  received  from  this  credit  agency  ? 

A.     Yes.  Do  you  have  my  blue  card? 

Mr.  Berger:  Your  Honor,  I  purposely  didn't  ob- 
ject, for  the  purpose  of  saving  time,  and  T  also 
thought  that  it  may  lead  up  to  something.  T  really 
think  this  is  going  very  far  afield  and  certainly 
incompetent. 

The  Court :     It  is  cross-examination. 

Hie  Witness:      Here  is  the  card. 

Mr.  Berger:     Of  course,  nothing  on  direct  exam- 
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illation   upon   which    a    cross    can   be    based,    your 

Honor. 

The  Witness:  You  see,  this  card  we  Hll  it  out 
where  it  is  typed  in  black,  that  is  from  our  machine, 
and  then  when  it  comes  back,  filled  out  like  that. 
(Indicating.) 

Q.  (By  Mr.  Margolis)  :  The  Witness  is  referring 
to  the  back  card  which  is  attached  to  this  exhibit 
marked  plaintiff's  exhibit  6. 

Q.  Now,  can  you  read  into  the  record  what  these 
hieroglyphics  mean'?  [160]  A.     Yes. 

Q.  You  say  the  top  of  the  card  shows  *' Brick 
O'Gold,  926  Broadway,  Redwood  City."  And  then 
your  bureau  recorded — Avliat  does  that  mean,  you  re- 
corded with  the  bureau  the  amount  of  your  claim? 

A.  No,  that  is  just  a  bureau  record  that  is 
[printed  on  the  card.  That  is  just  like  you  might  put 
down  Max  H.  Margolis,  law  office,  on  your  station- 
ery, they  put  bureau  record. 

Q.  I  know  that,  but  I  want  to  know  about  bureau 
record,  what  does  that  refer  to? 

A.  I  see  what  you  mean.  Right  here,  look  over 
here,  it  is  stapled,  there  is  a  number,  number  21. 
That  is  my  office  number,  we  have  an  amount — That 
is  our  number,  the  amount  $1029,  filed  9-49. 

Q.  I  see.  And  then  you  get  this  information 
about  other  litigation  and  other  suits  and  other 
pending  matters  back  there,  you  affix  it  on  that  card 
there  and  send  it  back? 

A.  They  send  that  back  to  us,  tliat  ca.i'd  canic 
back  to  us. 


168  J.  i?.  Norberg,  et  aL,  etc, 

(Testimony  of  James  R.  Norberg.) 

Q.  It  shows  something  about  a  suit  for  materials 
for  $1401.  That  is  the  matter  testified  to  by  Mr. 
Kolb?  A.     May  I  see  it? 

Q.  I  will  ask  you  the  questions  iu  order  to  speed 
it  up. 

Mr.  Berger:     Let  him  explain  the  whole  card. 

Mr.  Margolis :     Go  ahead. 

A.  It  shows  up:  ^^Brick  O'Gold  Corporation, 
Municipal  Court —  [161] 

''M^'  stands  for  ^Municipal  Court— ^ 256298, 
hied  8/2/49,  for  services  materials,  $1401— Sul- 
livan, Roche,  Johnson  and  Farraher''  the  attor- 
neys representing  the  plaintiff  in  this  action  and 
underneath  it  has  ^'M''  which  is  Municipal 
Court,  '^256633,  8/8/49,  which  is  the  filing  date, 
for  rent  $1200." 

Q.     August  8,  1949?  A.     Yes. 

Q.     Suit  filed  for  rent,  $1200? 

A.  Yes,  that  is  filed  by  Young,  Hudson  aiid  Ra- 
binowitz.  Another  filed  on  26th  of  August,  number 
257536  for  money,  $334.00,  filed  by  Colvin  and  l^vler, 
Attorneys  at  law. 

Q.  And  on  top  of  these  you  had  information  with 
respect  to  the  Ti'umbull  suit,  the  accoimtant  filed  a 
suit  and  attachment? 

A.  \\  liicli  we  thought  was  strictly  no  good,  noth- 
iiiLT  for  us  to  be  concerned  about. 

(}.  Yes,  but  the  conversation  to  which  Mr.  Kolb 
testified  this  morning  was  that  during  this  confer- 
ence in  September  at  his  oflficc  a  discussion  was  had 
and  you  were  advised  about  the  Trumbull  suit  and 
attacliment  which  tied  tliem  up,  you  were  advised  of 
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that,  were  you  not? 

A.  Yes.  Might  I  state,  Mr.  Margolis,  the  reason 
I  wasn't  alarmed  about  that  is  because  of  the  fact 
that  I  could  show  you  cards  in  our  office  that  has  ten 
times  the  amount  of  actions  filed  where  people  are 
not  in  a  bad  condition  at  all,  that  is,  they  just  [162] 
don't  pay  their  bills. 

Q.  We  have  the  Court  for  that.  You  also  received 
from  that  bill  one  of  those  records  that  a  suit  was 
brought  against  the  Brick  O'Gold  in  the  sum  of  $352 
on  9/20/49,  Municipal  Court  action  number  258490? 

A.     Yes. 

Q.  And  that  is  attached  to  the  exhibit  about 
which  we  are  talking  about,  plaintiff's  exhibit  num- 
l)er  6.  and  you  also  received  from  that  .bureau  infor- 
mation with  respect  to  an  unlawful  detainer  action 
in  the  amount  of  $1029,  also  9/1949— September, 
1949? 

A.  I  beg  your  pardon,  that  is  October  11,  Mr. 
Margolis. 

Q.     Perhaps  I  am  wrong. 

A.  10-11.  This  shows  that  I  filed  my  claim  num- 
ber 21.  This  is  the  other  information  they  gave  me 
io  refresh  my  memory  from  my  files. 

Q.  Very  well.  And  Miss  Lee,  you  say,  told  you  at 
that  conference  if  bankrui)tcy  proceedings  did  inter- 
vene she  would  lose  whatever  she  had  invested  in 
this  Brick  O'Gold  corporation,  didn't  she? 

A.     Yes. 

(I  You're  positive  that  when  you  appeared  at 
the  Lakeside  premises  of  the  Brick  O'Gold  vou  were 
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told  by  ]Miss  Lee  if  you  would  appear  the  next  morn- 
ing this  bill  of  yours  would  be  paid  in  full? 

A.     That  is  correct.  [1()3] 

Mr.  Margolis :  1  have  no  further  questions,  your 
Honor. 

The  Court:     Any  redirect  1 

Mr.  Berger :  1  did  want  to  proceed,  your  Honor. 
Should  we  come  ])ack  ?  I 

The  Court:  If  it  will  take  some  time,  if  it  is  a 
matter  of  a  few  minutes  I  will  close  it  up.  You  have 
other  testimony  ? 

Mr.  Berger:  I  have  no  other  testimony  other 
than  Mr.  Norberg. 

The  Court :  If  it  is  to  be  of  some  length  I  expect 
w^e  better  go  to  morning. 

Mr.  Berger:  I  don't  know,  maybe  only  a  few 
questions.  I  really  don't  know,  your  Honor. 

The  Court:     Off  the  record. 

(Off  the  record  discussion.) 

The  Court:  We  can't  close  the  case  this  after- 
noon anyway. 

Mr.  Berger :     That  is  right. 

The  Court:  We  will  adjourn  until  ten  o'clock" 
tomorrow  morning. 

(Thereupon  an  adjournment  was  taken  until 
August  2,  1950,  at  10:00  o'clock  a.m.)  [KU] 
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Wednesday,  August  2,  1950,  at  10:00  A.M. 

The  Court     You  may  proceed,  gentlemen. 

Mr.  Berger:  At  the  conchision  of  the  hearing 
yesterday  I  don't  remember  if  I  had  completed  or 
not  completed  my  direct.  I  think  Mr.  Margolis  was 
cross-examining  and  I  wanted  to  ask  him  some  more 
questions  if  I  may,  with  your  Honor's  permission; 
and  may  I  also,  with  your  Honor's  permission,  go 
into  some  of  the  matters  a  little  more  fully  to  sort 
of  clarify  some  of  the  matters  that  went  on  at  direct 
examination. 

The  Court :     You  may. 

JAMES  NORBERG, 

previously  sworn,  resumed  the  stand  and  testified  as 
follows : 

Redirect  Examination 

By  Mr.  Berger: 

Q.  Mr.  Norberg,  I  show  you  plaintiff's  Exhibit  6 
which  is  a  blue  card  attached  to  a  white  card,  and 
lias  another  sort  of  brown  card  attached  and  two 
slips  of  paper.  Now,  will  you  please  explain  to  me, 
i-ather,  refer  to  the  blue  card  and  under  the  writing 
on  the  back  of  the  blue  card  dated  October 

The  Court :  That  is  Exliibit  D  you  are  referring 
to? 

Mr.  Berger:  No,  it  is  plaintiff's  Exhibit  6,  your 
Honor.  Under  the  date  of  October  21st,  1949,  I  pre- 
sume it  is,  will  [165]  you  read  that,  please? 

A.     **Received  full   amount  from  sheriff".   Client 
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doesn't  want  dollars  until  time  for  bankruptcy  has 

passed.  Pay  dollars  end  of  December  business." 

Q.  I  see.  Now,  when  did  you  receive  the  money 
on  that  f  A.     On  October  20th. 

Q.  October  20th.  And  the  next  day  you  called 
your  client,  is  that  right?  A.     That  is  correct. 

Q.  Now,  will  you  explain  or  tell  me  why  you  had 
any  reference  to  bankruptcy  in  October  on  your 
card?  Did  you  tell  your  client  that  about  l)ank- 
ruptcy? 

Mr.  Margolis:  We  object  to  the  question,  your 
Honor,  on  the  ground 

The  Court:  I  will  allow  him  to  explain  his  own 
answer. 

A.  The  reason  for  an  entry  such  as  this  is  that 
on  accounts  of  this  size  oftimes  bankruptcy  steps 
into  the  picture,  and  the  remittance  must  be  made 
to  the  trustee,  and  rather  than  remit  the  money  to 
our  client  and  then  have  to  go  back  to  them  and  tell 
them  that  we  have  to  put  the  money  back  into  the 
trustee's  hands,  sometimes  they  will  ask  us  to  keep 
the  money  in  our  possession  until  the  time  for  bank- 
ruptcy has  passed  in  order  that  they  need  not  enter 
it  in  their  books  and  then  take  it  off  again  by  send- 
ing us  ])ack  a  check. 

Q.  And  is  that  the  general  or  usual  custom  or 
practice  in  your  [166]  business?  A.     Yes. 

Q.  You  do  that  with  all  your  large  accounts,  ^o 
you  ?  A.     Yes. 

Q.  Now,  when  did  you  send  the  money  to  your 
client?  A.     On  October  31st. 
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Q.  And  when  did  yon  first  receive  knowledge  of 
the  bankruptcy?  A.     In  January  of  1950. 

Q.  Now,  what  is  the  next  card  attached  to  that, 
^[r.  Norberg'? 

A.  The  next  card  is  the  white  master  work  card 
that  is  made  up  when  the  account  comes  into  our 
office. 

Q.     When  did  the  account  come  into  your  office? 

A.     September  9th,  1949. 

Q.  That  is  the  same  day  you  already  testified  to 
you  saw  Mrs.  Lee,  if  I  remember  right  ? 

A.     That  is  correct. 

Q.  Did  you  make  any  notations  on  the  back  of 
that  card  as  to  what  transpired  when  you  saw  Mrs. 
Lee  ?  A.     No. 

Q.  When  did  you — what  does  the  next  card 
mean  ? 

A.  The  next  card  is  a  card  supplied  us  by  the 
Central  Credit  Reporting  Bureau. 

Q.     When  did  you  get  that  card  ? 

A.  That  card  is  made  up  in  our  office  giving  the 
name  of  the  debtor  concerned,  her  address,  our  code 
number  of  our  office  [167]  with  the  Bureau,  the 
amount  of  the  claim  and  the  month  that  the  claim 
was  filed  with  our  office. 

Q.     Then  what  do  you  do  with  that? 

A.  That  card  is  then  mailed  to  the  Central  Credit 
Reporting  Bureau. 

Q.  How  long  after  you  received  the  account  was 
tliat  mailed  to  the  Central  Bureau,  do  you  remem- 
ber, or  have  you  any  record  of  it  there  ? 
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A.  I  have  no  record  of  it  there.  It  is  the  common 
practice  and  instructions  to  the  employees  is  that 
they  are  to  go  out  the  same  day  as  an  account 
comes  in. 

Q.     Do  you  know  if  that  went  out  the  same  day? 

A.     No,  I  don't. 

Q.     Then  what  happens  after  the  card  is  sent  out  ? 

A.  As  soon  as  this  card  is  received  at  the  Cen- 
tral Credit  Reporting  Bureau  they  take  all  infor- 
mation they  have  pertaining  to  the  debtor  concerned 
and  type  it  on  the  card  and  send  the  card  back  to  us. 

Q.     What  does  that  card  showl 

A.     You  mean  the  information  they  supply  us? 

Q.    Yes. 

A.  It  shows  Ludolf,  Paul,  President.  It  shows 
the  corrected  address  of  827  Broadway,  Redwood 
City.  It  also  shows  Brick  O'Gold  Corporation,  a  suit 
filed  in  Municipal  Court  on  8-2-49  for  services  and 
materials  for  $1,401.00,  Sullivan,  Roche,  [168]  John- 
son and  Farraher,  attorneys.  Another  suit  filed  m 
the  iMunicipal  Court  on  8-8-49  for  rent,  $1,200.00, 
Young,  Hudson  and  Rabinowitz,  the  attorneys.  An- 
other suit  filed  on  8-26-49  for  moneys,  $334.00,  Col- 
vin  and  Tyler,  attorneys.  It  also  shows  another 
member  of  the  Bureau  as  having  a  $544.04  claim 
listed  with  them  in  July  of  1949  and  cancelled  in 
August  of  '49. 

Q.  When  did  yon  receive  that  card  from  the 
J)ureau?  A.     1  don't  know  the  exact  date. 

Q.     Rouglily,  as  far  a.s  you  can  remember? 

A.     These  ciirds  always  come  back  to  us  within  a 
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maximum  of  four  days  from  the  time  that  they  are 

received  at  the  Bureau. 

Q.  Then  would  you  say — withdraw  that.  Did  you 
get  that  card  before  or  after  the  attachment  was 
levied?  A.     After. 

Q.     Are  you  sure  about  that? 

A.     1  am  positive  of  that. 

Q.  About  how  long  after  the  attachment  was  lev- 
ied, would  you  know  roughly? 

A.     I  would  say  three  days,  four  days. 

Q.     Three  days  after  the  attachment  was  levied? 

A.     Yes. 

Q.     What  does  the  next  card  show? 

iV.  The  next  card  is  a  flasher  that  comes  in  from 
the  Bureau  showing  for  our  reference  to  our  files 
that  we  have  the  claim  [169]  against  Brick  O'Gold 
at  926  Broadway  in  Redwood  City  for  $1,029.00 
listed  in  September  6th,  1949.  They  show  another 
suit  filed  on  September  20th  of  1949  in  the  Mu- 
nicipal Court  for  services,  $352.00,  R.  L.  Isaa.cs, 
attorney. 

Q.     September  20th?  A.     Yes. 

Q.  When  did  you  get  that  flasher  back,  do  you 
know  roughly? 

A.  Well,  approximately  September  27th  to  30th. 
Between  seven  and  ten  days  after  the  action  is  filed 
because  this  information  is  obtained  from  the  Ed- 
wards Abstract. 

Q.     Then  what  is  the  next  attached  card  ? 

A.  The  next  one  has  the  same  reference  to  our 
claim   of  $1,029.00   showing  a   suit   against   Brick 
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OTIold  in  Municipal  Court  on  10-11-49,  unlawful 

detainer,  Piccirillo  and  Wolf,  attorneys. 

Q.  Now,  at  the  time,  then,  Mr.  Norberg — I  will 
withdraw  that.  Now,  you  stated  that  you  first  saw 
Mrs.  Lee  on  September  9th,  that  is  the  same  day  you 
received  the  account?  A.     That  is  correct. 

Q.  And  you  also  testified  that  you  went  there  and 
asked  her  for  a  check  for  over  $1,000.00,  isn't  that 
right?  A.     That  is  correct. 

Q.     How  nuich  was  it  exactly,  do  you  remember? 

A.     $1,029.00. 

Q.     And  w^hat  did  she  tell  you  at  that  time  ?  [170] 

A.  She  told  me  to  come  back  the  next  dav,  that 
the  checks  were  in  the  plant  in  Redw^ood  City.  She 
didn't  have  that  kind  of  cash,  she  would  get  a  check 
for  me  if  I  would  pick  it  up  the  next  day. 

Q.  Anything  else  said  as  to  the  financial  condi- 
tion or  inability  to  pay?  A.     Nothing. 

Q.     At  that  time?  A.     Nothing. 

Q.  Did  she  say  anything  at  all  about  any  other 
creditors  at  that  time?  A.     Nothing. 

Q.  Anything  about  financial  statements  at  that 
time  ?  A.     No. 

Q.     How  long  did  you  talk  to  her  then,  roughly? 

A.     I  would  say  five  or  ten  minutes. 

Q.  That  is  the  time  you  w^ere  there  with  another 
]nan  from  your  office  you  have  testified  to? 

A.     Yes. 

Q.  Then  the  next  day  you  went  back,  is  that 
correct?  A.     Yes. 

Q.     And  who  was  there  at  that  time? 
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A.     Mr.  Ludolf,  Miss  Lee  and  myself. 

Q.     And  what  date  was  that? 

A.     That  was  on  September  10th.  [171] 

Q.  September  10th.  Now,  what  was  the  conversa- 
tion at  that  time? 

A.  I  told  her  that  I  dropped  in  to  pick  up  the 
check.  They  told  me  they  didn't  have  the  money.  I 
told  them  that  wasn't  my  understanding,  that  I  was 
to  pick  up  a  check  that  date.  Mr.  Loudolph  said  that 
he  had  an  appointment  either  that  afternoon  or  that 
evening,  sometime  over  the  week  end  with  some 
other  gentleman  who  was  putting  in  approximately 
five  or  ten  thousand  dollars  cash  into  the  business, 
and  that  he  would  have  a  check  for  me  by  Monday. 
I  told  him  that  if  I  didn't  have  a  check  by  Monday 
I  was  filing  suit  and  attaching.  I  did  not  intend  to 
come  back  or  telephone,  the  check  must  be  in  my 
office  by  nine  o'clock  Monday  morning. 

Q.     What  did  they  tell  you? 

A.     He  told  me  the  check  would  be  there. 

Q.  Did  he  say  anything  at  all  about  his  then 
financial  condition  at  that  time  and  on  that  date? 

A.     Nothing. 

Q.  Did  he  say  anything  at  all  about  any  other 
creditors  at  that  time  and  on  that  date  ? 

A.     No. 

Q.  Or  about  any  other  suits  pending  against 
him? 

A.  Excuse  me,  there  was  one  thing  that  lie  did 
mention  that  I  recall  now.  He  couldn't  undei-stand 
why  KJBS  had  turned  this  account  over  to  me  be- 
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cause  of  the  fact  that  he  had  told  KJBS  that  [172] 
tlie  account  would  be  taken  care  of,  that  they  bad 
nothing  to  worry  about,  and  he  couldn't  see  why  for 
the  amount  of  money  they  had  spent  with  KJBS 
they  should  turn  it  over  to  a  collection  agency.  I 
told  him  that  was  no  affair  of  mine,  I  was  merely 
acting  as  agent  for  KJBS  to  pick  up  the  money. 

Q.  Now,  did  you  tell  him  why  you  were  going  to 
attach? 

A.  I  gave  no  reason  for  attaching,  no.  I  just  told 
him  that  if  the  money  w^asn't  in  I  was  going  to 
attach. 

Q.  Did  you  have  any  reason  to  attach,  Mr.  Nor- 
berg, instead  of  waiting  for  the  money? 

A.  Well,  that  is  the  customary  practice.  When 
we  don't  receive  payment  on  an  account  we  get  a 
million  promises  that  are  not  fulfilled  and  in  order 
to  get  the  money  to  expedite  matters  if  we  know 
where  there  are  assets,  well  there  is  an  attachment. 

Q.     Did  he  tell  you  where  some  of  the  assets  were  ? 

A.     No,  we  found  them  on  our  own. 

Q.  When  was  the  first  time,  the  very  first  time 
that  you  ever  heard  about  a  financial  statement  from 
either  Miss  Lee  or  Mr.  Loudolph  or  Mr.  Kolb? 

A.     In  Kolb's  office. 

Q.  When  was  that,  for  the  very  first  time,  if  you 
can  remember?  Let's  put  it  this  way.  How  long  after 
the  attachment  ?  A.     Around  seven  days. 

Q.     Around  seven  days?  [173] 

A.  Maybe  two  days  either  way,  maybe  five  days 
or  ninc^  days:  around  seven  days. 
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Q.  And  what  was  the  reason  and  can  you  give  me 
tlie  purpose  or  reason  of  why  you  happened  to  hear 
about  a  financial  statement  and  talk  to  anyone  about 
that  financial  statement'^ 

A.  I  had  been  asked  by  Mr.  Koll)  to  come  down 
to  the  office,  that  Mr.  Loudolph  and  Miss  Lee  were 
going  to  be  there,  and  when  I  came  down  they  told 
me  that  I  had  nothing  to  worry  about. 

Q.     Who  told  you? 

A.  Mr.  Loudolph  and  Miss  Lee ;  we  had  nothing 
to  worry  about,  that  it  was  just  a  matter  that  they 
didn't  have  the  amount  of  cash  to  pay  the  account 
off.  They  were  a])le  to  prove  this  by  a  financial  state- 
ment w^hich  Mr.  Kolb  had  down  there  that  was  sup- 
X)lied  to  him,  and  they  showed  me  the  financial 
statement  showing  that  everything  was  all  right  as 
far  as  their  business  was  concerned. 

Q.  And  that  was  about,  you  would  say  around 
seven,  eight,  nine  days,  somewheres  around  there, 
after  the  attachment? 

A.     After  the  attachment,  that  is  correct. 

Q.  Did  you  question  them  a))out  the  fiinancial 
statement  at  that  time,  that  very  first  time  you  were 
there?  A.     No. 

Q.  Was  anything  discussed  about  the  statement 
other  than  w^hat  you  have  just  testified  to  as  far  as 
vou  can  remember? 

A.  Well,  T  don't  know  when  these  questions  came 
up  and  at  what  [174]  meetings  regarding  certain 
items  on  the  financial  statement  such  as  the  moneys 
due  by  officei^s  was  one  item.  Now,  whether  that  was 
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brought  up  at  that  meeting  or  at  a  subsequent  meet- 
ing I  am  not  sure,  and  also  in  regards  to  the  amount 
of  the  accounts  receivable. 

Q.  Now,  will  you  tell  me  why  you  attended  those 
meetings,  Mr.  Norl)erg,  inasmuch  as  you  had  the 
money  under  attachment  as  you  said  in  your  suit  ? 

A.  Well,  I  went  down  there  hoping  that  some- 
thing could  be  worked  out  where  I  could  get  a  check 
immediately  without  having  to  wait  for  the  time  to 
pass  within  which  to  take  my  judgment.  Miss  Lee 
having  been  served  on  the  morning  of  the  12th  I 
would  have  to  wait  until  the  22nd  to  take  my  judg- 
ment and  then  get  an  execution,  follow  through  the 
regular  course  of  the  courts  and  have  the  sheriff 
pick  up  the  money  which  may  take  anywheres  up 
to  thirty  days  before  I  would  get  my  money,  and 
the  possibility  that  I  could  get  the  money  down 
there  and  then  release  my  attachment. 

Q.  Did  you  have  any  reason  to  believe  that  you 
would  or  would  not  get  your  money  at  that  time 
when  you  went  there? 

A.  T  didn't  know  if  I  would  get  it  or  not.  It  was 
just  a  shot  in  the  dark  when  I  went  dovni  there  to 
hope  that  I  would  get  it. 

Q.  Did  you  have  any  reason  to  believe  that  you 
would  get  it? 

A.  I  had  no  reason  to  believe  I  wouldn't  get 
it,  no. 

Q.  When  you  first  saw  the  financial  statement, 
and  when  we  say  [175]  ''financial  statement"  for 
the  record  we  r(»fer  to  defendant's  Exliibit  D,  Mr. 
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Loudolph  did  most  of  the  talking,  did  he,  with  refer- 
ence to  this  statements 

A.     No,  Mr.  Loudolph  didn't. 

Q.     Who  did? 

A.  I  believe  it  was  Mr.  Kolb  and  myself.  Mr. 
Loudolph  was  merely  answering  questions  to  the 
best  of  his  ability  while  we  were  there. 

Q.  Did  you  have  any  reason  to  disbelieve  or  to 
believe  that  statement? 

A.     At  a  later  meeting  I  was 

Q.     I  mean  at  the  very  first  meeting? 

A.     At  the  very  first  meeting? 

Q.    Yes.  A.     No. 

Q.    What? 
'     A.     I  had  no  reason  to  believe  it  or  disbelieve  it, 
either  one. 

Q.  Did  he  try  to  impress  upon  you — withdraw 
that.  Did  he  in  any  way  emphasize  his  status,  his 
financial  status?  By  ''he''  I  mean  Mr.  Loudolph, 
emphasize  his  financial  status  with  reference  to  the 
statement  at  that  very  first  meeting? 

A.     Yes,  he  said 

Q.     What  did  he  say? 

A.  He  said  the  statement  was  correct  because  at 
that  time  he  was  negotiating  with  the  bank  and  also 
at  that  time  he  was  [176]  negotiating  with  the  bank 
for  a  loan  and  that  this  financial  statement  was 
l)eing  used  and  therefore  it  was  correct. 

Q.     Did  you  })elieve  him  then  ? 

A.     Yes,  I  believed  him. 

Q.     Did  you  ask  him  for  any  check   when   nou 
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were  there  for  your  money,  which  was  the  reason 

of  why  you  went  there? 

A.  No,  he  told  me  that  they  still  hadn't  been 
able  to  raise  the  cash. 

Q.     I  see.   Did  you  ask  him  when  he  would"? 

A.  Well,  I  don't  know  as  I  asked  him  because 
it  was  brought  out  that  Mr.  Loudolph  was  still  nego- 
tiating with  this  party  or  other  parties.  In  the 
meantime,  he  was  trying  to  arrange  with  other  par- 
ties to  invest  money  in  the  corporation  down  there. 

Q.  And  did  he  say  anything  at  all  as  to  when 
you  would  get  the  cash?  A.     No. 

]\[r.  Berger:     That  is  all. 

Recross-Examination 
By  Mr.  Margolis: 

Q.  Mr.  Norberg,  this  agency  from  whom  you  get 
the  information  that  is  attached  to  plaintiff's  Ex- 
hibit No.  6  was  located  here  in  San  Francisco? 

A.     Yes, 

Q.  And  from  time  to  time  is  it  not  a  fact  that 
information  is  secured  over  the  telephone?  I  mean, 
you  could  call  up  and  they  could  give  you  the  infor- 
mation almost  at  once  by  your  [177]  giving  the 
operator  what  is  known  as  your  "qM  number"? 

A.     Yes,  that  is  possible. 

Q.  And  frequently  when  you  have  cases  re(|uii'- 
iiiu  collections  of  $1,000.00  or  more  and  you  want 
to  proceed  with  haste,  you  make  your  inquiry  by 
telephone?  A.     No. 

Q.     You  do  not?  A.     No. 
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Q.  It  was  possible  for  you  to  get  such  informa- 
tion by  telephone? 

A.  It  is  possible,  but  we  do  not  usually  prac- 
tice it. 

Q.  Now,  I  think  you  told  us  that  the  last  item 
attached  to  this  Exhibit  6  showed  information  of 
receipt  for  services — suit  for  services  commenced 
on  September  20th,  1949,  for  $352.00,  and  you  also 
told  us  that  you  believed  you  got  that  information 
not  later  than  September  27th  or  30th? 

A.     That  is  correct. 

Q.  Now,  between  September  27th  and  September 
30th  you  already  knew,  did  you  not,  of  this  suit  for 
the  $352.00  for  services  against  the  Brick  O'Gold 
Corporation? 

A.     May  I  answer  that  in  this  w^ay,  Mr.  Margolis  ? 

Q.  Will  you  answer  the  question  fii'st  and  make 
any  explanation  you  wish?  I  am  not  going  to 
hamper  you  in  that  respect.  I  will  withdraw  my 
question  and  ask  it  again.  You  told  us  that  ap- 
pended to  that  plaintiff's  Exhibit  No.  6  was  a  [178] 
Xjaper  with  information  that  a  suit  was  commenced 
against  the  Brick  O'Gold  Corporation  for  $352.00 
for  services,  and  the  suit  was  commenced  according 
to  my  notes  on  September  20,  1949,  and  that  in  the 
ordinary  course  of  business  inquiry  as  made  by  you 
of  that  agency  who  would  get  you  that  information 
between  September  27th  and  Septem))er  30th,  you 
so  testified  a  moment  ago,  is  that  correct  ? 

A.    Yes. 

Q.     And  between  September  27th  and  September 
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30th  you  did  receive  the  information  with  respect 

to  this  suit,  is  that  correct? 

A.     That  is  a  presumption. 

Q.     A  presumption?  A.     Yes. 

Q.  At  that  time  did  you  already  have  the  infor- 
mation which  is  attached  to  that  exhibit  that  a  suit 
on  8-2-49  for  services  had  already  been  commenced  ? 

A.     Yes. 

Q.     Against  the  bankrupt  corporation? 

A.     Yes. 

Q.  And  you  also  had  the  information  that  on 
August  8th,  1949,  a  suit  had  been  commenced  for 
rent  against  the  bankrupt  corporation,  is  that  a 
fact  ?  A.     Yes. 

Q.  And  you  also  had  the  information  that  on 
8-26-49  a  suit  [179]  had  been  brought  for  the  sum 
of  $334.00  against  the  corporation? 

Mr.  Berger :  Just  one  moment,  if  I  may.  If  your 
Honor  please,  I  don't  know  what  point  of  time 
counsel  is  referring  to.  I  must  assume  for  the  sake 
of  the  questions  that  that  was  between  Sej^tember 
27th  and  30th.  Is  that  what  he  is  driving  at?  I 
can't  quite  follow  the  question. 

The  Court:  Well,  he  asked  the  witness  whether 
he  had  that  information  prior  to  September  27th. 

Mr.  Berger:  That  ife  what  I  wanted  to  know,  if 
he  had  the  information  prior  to  September;  if  so, 
when  I 

Mr.  Mai'golis:     That  is  right. 

Tlie  Court:     You  may  pursue  that  a  litth'  furthe]*. 
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Q.  (By  Mr.  Margolis)  :  Well,  suppose  I  go  back 
and  clarify  it,  your  Honor. 

The  Court:  You  may  ask  him  when  he  got  that 
information. 

Q.  (By  Mr.  Margolis) :  Can  you  tell  us  when 
you  got  the  information  with  respect  to  the  suit 
which  was  commenced  according  to  what  you  your- 
self read  from  plaintiff  ^s  Exhibit  6  on  8-2-49?  I  say 
8-2-49  because  that  is  the  date  on  which  he  gave  it 
to  you. 

A.  This  information  would  be  about  the  20th — 
wait  a  minute,  excuse  me,  it  would  be  approximately 
the  15th  of  September  or  the  16th  of  September, 
something  like  that. 

Q.  Now,  in  what  amount  was  that,  Mr.  [180] 
Norberg?  In  what  amount  does  the  document  state 
there  the  amount  of  that  suit? 

A.     Well,  there  are  all  three  suits  on  this? 

Q.  Well,  I  am  asking  you  about  the  one  of 
8-2-49?  A.     $1,401.00. 

Q.  Now,  the  suit  for  rent  commenced  8-8-49  as 
you  gave  it  to  us?  A.     Yes. 

Q.     The  information  was  received  by  you  when? 

A.     This  information  was  all  received  on  one  card. 

Q.  Then  it  would  be  between  September  15th 
and  16th? 

A.    Yes,  possibly  September  le5th  or  16th. 

Q.     Was  there  an  amount? 

A.    Yes,  $1,200.00. 

Q.     $1,200.00?  A.     Yes. 

Q.     Was  that  an  unlawful  detainer  action,  you 
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sought  recovery  of  the  premises? 

A.  No,  Just  rent.  Tt  may  have  l)eeu  an  unlawful 
detainer  action;  however,  tlie  abbreviation  slie  puts 
in  here  is  rent. 

Q.     The  one  on  S-2(i-49  was  for  what? 

A.     $334.00. 

Q.     Wliat  was  the  nature  of  the  action? 

A.     Money. 

Q.  Now  then,  if  T  understand  you,  that  these 
thrcH*  items  which  [181]  we  have  just  read  off,  you 
u:ot  the  infoi-mation  ])etween  September  I5th  and 
Kith,  and  that  thereafter  between  Septeml)er  27th 
and  September  30th  you  were  apprised  of  an  addi- 
tional suit  commenced  on  September  20th  for  ser- 
vices in  the  sum  of  $352.00,  is  that  correct? 

A.  Do  you  mean  T  as  an  individual  was  apprised 
of  it? 

Q.     Your  office. 

A.  Well,  that  is  what  I  tried  to  exphiin  to  you 
awhile  ago,  Mr.  Margolis,  if  I  can  make  the  ex- 
planation now.  I  don't  see  all  of  these  things  as 
they  come  in.  That  has  been  one  big  bone  of  con- 
tention in  my  office,  that  we  pay  for  this  informa- 
tion and  do  not  use  it.  Now,  it  sounds  rather  silly 
I  will  admit,  but,  however,  these  things  come  in  and 
T  may  not  see  tluMu  for  a  month,  and  some  of  them 
T  TK^ver  see.  1'hey  may  be  attached  to  the  card,  I 
may  have  s(»en  it,  I  don't  know,  so  I  am  not  going 
to  answer  the  (juestion  yes  or  no  b(»cause  I  do  not 
know. 

Q.     The   card    I'cveals,    liowever,    that    a    wiit    of 
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execution  was  levied  on  Octol:)er  5th,  1949,  does  it 

not?  A.     No. 

Q.     Does  your  file  reveal  this? 

A.     An  execution  on  October  5th. 

Q.  I  get  my  information  from  a  letter  received 
from  Mr.  McGrath,  the  sheriff  of  San  Mateo 
County,  in  answer  to  an  inquiry  made  for  the  [182] 
I)artieulars. 

A.  Well,  there  is  no  entry  on  my  card  from 
September  22nd  imtil  October  7th. 

Q.  Well,  your  attorney  stipulated  that  the  facts 
\\\  that  portion  of  the  paragrai)h  were  true  and 
correct,  that  an  execution  was  levied  on  October  5th, 
1949,  is  there  any  question  about  it  ? 

A.     Is  that  the  date  that  the  execution  is  dated? 

Mr.  Berger:  If  your  Honor  please,  I  have  an 
execution  dated  October  5th,  but  it  doesn't  show  the 
date  of  levy. 

Ml-.  Margolis:  May  I  read  this  to  you,  and  you 
can  correct  it:  ^^ October  5,  1949.  J.  R.  Norberg, 
et  al.,  vs.  Brick  O'Gold,  Inc.,  San  Francisco  Mu- 
nicipal Court,  258127,  Execution  in  which  five  gar- 
nishments were  made  as  follows,  and  then  the 
sheriff 

The  Witness:     May  I  see  it? 

Mr.  Margolis:  Yes,  you  certainly  may,  and  if 
you  want  to  see  a  copy  of  my  lettei'  of  in(|uiry  I 
would  be  glad  to  show  you  that. 

The  Witness:  Well,  T  don't  know  anytliinu  about 
this  letter. 

Mr.  Berger:     Let  me  see  it,  Max. 
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Mr.  Mari2^olis:  Well,  perhaps  T  can  approach  it, 
your  Honor,  this  ^vay.  I  will  not  labor  that  point. 
There  is  an  allegation  that  an  attachment  was  made,  j 
on  the  12th  or  13th  of  September  and  (execution 
levied  on  the  5th.  Now,  if  there  is  a  [183]  day  or 
two  dii¥erence  in  it  T  do  not  think  it  is  material. 
The  purpose  of  the  recross-examination  is  to  dem- 
onstrate to  the  Court  what  the  defendant  knew  or 
had  reason  to  know^  on  the  date  the  execution  was 
levied,  he  having  demonstrated  by  his  own  records 
and  information  what  he  knew. 

Mr.  Berger:  Just  a  moment.  I  will  object  to  a 
statenu^nt  to  that  effect  because  that  is  not  the  fact. 
The  facts  are  as  to  what  he  knew  or  had  reason  to 
know  September  12th,  the  date  of  the  attachment, 
not  October.  September  12th  is  the  governing  date, 
your  Honor. 

Mr.  Margolis:  It  is  more  than  four  months  had 
elapsed  between  the  attachment  and  the  filing  of  the 
petition,  your  Honor.  I  think  we  wouldn't  be  here, 
I  would  concede  in  this  Court  or  in  any  Court  that 
if  the  line  of  the  attachment  had  ripened  into  a 
valid  lien  which  we  couldn't  attack  in  a  proceeding 
of  this  kind.  J>ut  in  view  of  the  fact  that  the  attach- 
ment and  the  execution  both  are  within  a  four  month 
period,  it  is  my  contention  that  the  knowledge  even 
b(»fore  the  execution  is  very,  very  im])ortant,  and  I 
hav(»  a  case  on  the  situation,  if  your  Honor  desires 
1  will  submit  it  later. 

Th(*  Court:  Vou  know,  I  think  that  knowl- 
edge  
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Mr.  Berger:  Must  be,  your  Honor,  on  Septem- 
ber 12th. 

The  Court:  I  realize  that  that  is  technically  cor- 
rect, but  a  knowledge  that  he  had  afterwards  may 
i-eflect  his  state  of  mind  earlier.  [184] 

Mr.  Berger:  They  will  have  to  prove  the  state 
of  mind  was  his  state  of  mind  on  September  12th. 

The  Court:  That  is  true,  but  knowledge  that  he 
acquired  afterwards  may  reflect  somewhat  on  that. 

Mr.  Margolis:  Taking  all  the  circumstances  to- 
gether, your  Honor. 

The  Court:  Just  as  I  have  heard  a  lot  of  testi- 
mony relative  to  his  conferences  along  late  in  Sep- 
tember and  October,  et  cetera.  1  think  they  are 
pertinent  as  showing  his  state  of  mind. 

Mr.  Berger:  That  is  true,  except  the  only  con- 
ference he  had  prior  to  the  attachment  was  on  the 
9th  of  September  because  the  attachment  went  on 
two  days  later.  Those  are  the  important  points,  but 
as  I  said,  we  are  not  arguing  the  case  yet,  your 
Honor. 

The  Court:     Further  cross-examination. 

Mr.  Margolis:  I  want  to  look  at  this  card  one 
moment,  your  Honor,  and  I  may  be  through  oi*  T 
may  have  another  question.  I  have  no  further  ques- 
tions, your  Honor. 

Mr.  Berger:     No  further  questions,  your  Honor. 

The  Court:  You  may  go  down.  Any  further 
testimony  ? 

Mr.  Margolis:  1  would  like  to  introduce  a  slujit 
rebuttal  testimony,  your  Honor,  by  one  witness. 
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The  Court :    You  have  a  right  to  that. 
Mr.  Margolis:     I  will  call  Miss  Lee,  your  [185] 

Honor. 

MISS  LEE 

previously  sworn,  resiuned  the  stand  and  testified 
as  follows: 

Redirect  Examination 
By  Mr.  Margolis: 

Q.  Miss  Lee,  you  sat  in  the  Courtroom  and  heard 
Mr.  Norberg  both  yesterday  and  this  morning  tell 
the  Court  that  when  he  appeared  at  the  premises 
out  there  at  Lakeside  in  connection  with  this  claim 
you  told  him  to  come  back  the  next  morning  and 
you  would  have  a  check  for  him  in  full.  You  heard 
that  testimony?  A.     Yes. 

Q.     Did  you  tell  him  anything  of  that  kind? 

A.  No,  I  did  not  tell  him  anything  of  the  kind. 
May  I  explain  it,  your  Honor? 

The  Court :     You  may  explain. 

The  Witness:  Because  we  did  not  have  that 
money  and  it  would  be  impossible  to  get  that  money 
overnight,  and  in  fact  I  told  Mr.  Norberg  that  we 
were  in  such  critical  condition  that  we  even  owed 
wages,  that  if  we  had  the  money  we  would  certainly 
take  care  of  our  wages  instead  of  being  in  the  situ- 
ation we  were  in. 

Q.  You  told  him  that  when  he  called  on  the  9th 
of  Septeml)er? 

A.     The  first  dav  when  he  came  in   he  did  ask 
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quite  a  number  of  questions  about  the  condition  of 
the  company  because  when  he  [186]  asked  us  for 
the  check  and  I  said  we  could  not  pay  him,  we 
really  did  not  have  the  funds,  and  I  explained  to 
him  the  situation  of  the  company. 

Q.  Did  you  participate — I  will  withdraw  that. 
You  heard  Mr.  Norberg  testify  that  the  next  day 
when  he  returned  that  both  you  and  Mr.  Loudolph 
told  him  that  there  was  nothing  to  worry  about. 
Did  you  participate  in  that  conference  the  next  day 
or  were  you  engaged  elsewhere  about  the  premises  ? 

A.  On  the  first  day  Mr.  Norberg  and  I  spoke  at 
length,  and  it  was  concerning — he  asked  about  the 
assets  of  the  company  and  also  about  the  accounts 
receivable  and  what  they  amounted  to  and  which 
of  the  stores  had  accumulated  the  accounts  receiv- 
able. On  the  second  day  I  did  not  participate  in  the 
conversation. 

Mr.  Margolis :     That  is  all. 

Mr.  Berger:     Just  a  moment,  please. 

Recross-Examination 
By  Mr.  Berger : 

Q.  You  had  never  seen  Mr.  Norberg  at  any  time 
prior  to  that  September  9th  when  he  came  into  your 
store,  isn't  that  correct? 

A.  As  far  as  my  memory  is,  I  do  not  believe  I 
had  ever  seen  him.   That  was  the  first  time. 

Q.  First  time  you  ever  met  him  was  when  he 
came  into  your  store  September  9th? 

A.     Yes.  [187] 
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Q.  And  he  came  in  alone  or  with  someone  else, 
do  you  remember? 

A.  I  only  talked  with  Mr.  Norberg.  If  he  came 
with  someone  I  do  not  remember.  He  may  have 
been  in  with  someone. 

Q.  Now,  please  try  to  confine  yourself  to  answer- 
ing my  questions.  T  don't  want  a  speech.  Now,  at 
the  time  when  he  first  came  in  on  September  9th  he 
came  in  and  presented  a  l)ill  or  some  statement  to 
you  asking  you  for  some  money,  did  he  not? 

A.     Yes,  sir,  that  is  right. 

Q.     He  asked  you  for  how  much  money? 

A.    Yes,  he  gave  the  amount. 

Q.  He  gave  the  amount  over  $1,000.00,  is  that 
correct  ?  A.    Yes. 

Q.  And  then  you  knew  nothing  about  him,  you 
didn't  know  the  other  man  at  all  that  was  with  him, 
did  you?  A.     No. 

Mr.  Margolis :  Just  a  moment,  may  it  please  youi' 
Honor,  the  witness  didn't  testify  that  she  knew  there 
was  someone  else  with  him. 

The  Court :  She  says  there  may  or  may  not  have 
been,  and  she  says  she  didn't  know  him  if  he  was 
there. 

Q.  (By  Mr.  Berger)  :  Now,  do  you  mean  to  tell 
nic  and  to  tell  the  Court  that  out  of  a  clear  sk}'  you 
told  Mr.  Norberg  all  about  your  financial  condition 
and  financial  position  when  you  didn't  know  any- 
thing al)out  him  t 

Mr.  Margolis:  Just  a  moment.  I  submit,  may  it 
please  your  [1H8]  Honor,  thai  question  is  objection- 
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able  on  the  ground  that  it  is  argumentative,  ^^does 

she  mean/'   I  think  counsel  should  ask 

The  Court:     You  may  reframe  it. 

Q.  (By  Mr.  Berger) :  Miss  Lee,  am  I  given  to 
understand  that  when  you  knew  nothing  about  Mr. 
Norberg,  didn't  know  wiio  the  man  was,  that  you 
told  him  all  about  your  financial  condition  of  the 
corporation  as  to  how  much  money  you  owed  and 
all  about  that  before  you  knew  anything  about  him? 

Mr.  Margolis:  Just  a  moment,  Miss  Lee.  May  it 
please  your  Honor,  I  would  like  to  enter  an  objec- 
tion here  on  the  ground  that  it  is  incompetent, 
immaterial  and  on  the  further  ground  that  it  tends 
to  mislead  the  witness.  The  witness  testified  that 
he  presented  a  statement. 

The  Court:  No,  I  will  allow  the  statement.  I 
think  the  witness  can  take  care  of  herself.  I  don't 
think  they  are  going  to  mislead  her. 

The  Witness:    May  I  explain  to  you? 

The  Court :  Answer  it,  and  then  explain  at  some 
length. 

A.  You  asked  me  why  I  would  answer  a  stranger 
all  those  questions. 

Q.  No,  I  asked  you  whether  or  not  you  would 
tell  a  stranger  all  that  information. 

A.  T  had  been  answering  all  those  very  difficult 
questions  many,  many  times. 

Q.  I  am  asking  you  whether  or  not  this  same 
stranger  asked  [189]  you  those  questions  before — 
you  never  saw  him  before? 

A.    He  had  never  asked  me  before. 
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Q.  Exactly.  Then  he  came  in  the  very  first  time 
on  September  9th?  A.    Yes. 

Q.  And  then  you  told  him  all  about  your  finan- 
cial condition  of  the  corporation? 

A.  He  introduced  himself  as  a  collecting  agent 
and  I  am  familiar  that  we  do  owe  that  money  and 
he  asked  me,  I  was  in  a  position  and  had  to  explain 
to  him. 

Q.  You  were  in  a  position  to  know  all  a))out  your 
financial  condition,  weren't  you? 

A.     How  the  situation  was  wdth  us,  yes,  sir. 

Q.  Even  though  you  knew  your  financial  condi- 
tion by  virtue  of  your  financial  statement,  defend- 
ant's Exhibit  D,  you  knew  all  about  that,  too,  at 
that  time? 

A.     The  statement  was  not  with  me  at  that  time. 

Q.     But  you  knew  the  contents  of  it,  did  you  not  ? 

A.     Yes. 

Q.  How  long  did  he  talk  to  you  at  that  time,  the 
very  first  time? 

A.     I  would  say  at  least  fifteen  minutes. 

Q.  Fifteen  minutes.  And  did  you  or  did  you  not 
tell  him  to  come  back  the  next  day,  that  you  would 
have  a  check  for  him? 

A.     He  requc^sted  an  appointment.  [190] 

Q.  T  asked  you  a  question,  whether  you  did  or 
did  not  tell  him  that  you  would  have  a  check  for 
him  the  next  day? 

A.     1  (lid  not  tell  him  that. 

Q.  Did  you  tell  him  that  you  would  try  to  get  a 
check  for  him  the  next  day? 
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A.     I  did  not  tell  him  that. 

Q.  Did  you  tell  him  anything  at  all  about  your 
getting  a  cheek  from  the  home  office  or  the  other 
plant? 

A.  I  did  not  tell  him  that.  We  did  not  have  that 
money. 

Q.  Did  you  say  anything  at  all  about  getting  a 
check?  A.     No,  I  did  not. 

Q.  Did  you  tell  him  the  money  would  or  would 
not  be  paid  ? 

A.  I  told  him  I  would  like  to  have  the  bill  paid, 
^we  were  working  on  additional  capital,  that  was  the 
only  way  to  work  out  the  problem. 

Mr.  Berger:     Okay,  that  is  all. 

Mr.  Margolis:  AVe  have  no  further  questions.  I 
would  like  to  put  Mr.  Ludolf  on  for  a  few  minutes. 

The  Court :  All  right.  Is  it  something  new  or  is 
it  just  repeat? 

Mr.  Margolis:  Just  rebuttal,  your  Honor,  noth- 
ing new. 

Mr.  Berger:  I  don't  know,  your  Honor;  I  was 
going  to  call  Mr.  Koll)  back,  but  I  think  it  would 
])e  nothing  more  than  what  has  gone  before. 

The  Court :  Somel)ody  has  to  have  the  last  word. 
If  there  [191]  is  something  that  hasn't  been  brought 
out,  all  right,  but  if  he  is  just  going  to  deny  the 
testimony  of  tlu^  defendant's  witnesses,  then  do  you 
want  to  go  on  and  deny  his  testimony  .^ 

Mr.  Margolis:  I  am  always  satisfied  with  the 
next  to  the  last  word. 
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The  Court:  We  will  have  a  denial  and  a  re- 
denial  but  if  there  is  anything  new 

Mr.  Margolis:  I  state  to  your  Honor  very 
frankly  I  am  satisfied  with  next  to  the  last  word. 
There  is  nothing  new,  I  am  frank  to  state  that.  Just 
about  these  conversations. 

The  Court:  I  have  a  fair  memory,  I  think  I  will 
remember  what  the  testimony  is. 

Mr.  Berger:  T  have  no  further  witnesses,  your 
Honor. 

The  Court:  Then  I  will  consider  the  case.  Mr. 
Berger,  I  think  I  will  hear  from  you. 

Mr.  Berger:  Thank  you,  your  Honor.  First  of 
all,  if  your  Honor  desires,  I  would  be  more  than 
pleased  to  submit  to  your  Honor  a  list  of  authori- 
ties, some  of  which  I  read  the  other  day,  but  which 
will  be  touched  upon  in  my  very  brief  argument.  I 
am  going  to  try  to  make  it  very  brief,  and  to  give 
the  authorities  to  support  my  contentions  and  to 
show  the  lack  of  proof  that  is  required  and  neces- 
sary on  the  part  of  the  i)laintiff  to  prove  two  of  the 
main  important  things  as  to  the  knowledge  at  th(» 
time  of  the  attachment  and  the  fact  of  insolvency 
at  the  time  of  the  attachment,  and  naturally,  the 
knowledge  of  [192]  that  at  the  time  of  the  attach- 
ment, so  with  that  in  mind,  if  your  Honor  would 
desire,  T  would  ])e  more  than  pleased 

The  Court:  Well,  I  want  the  two  issues  here 
wliich  are,  first,  was  the  corporation  insolvent  at 
the  time  of  September  12th  ? 

Mr.  Beraer:     Let's  take  some  of  the  exhibits. 
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The  Court :  Second,  did  the  attachment  know  or 
liave  reason  to  know  of  that  condition? 

Mr.  Berger:  Of  course,  the  burden  to  prove  all 
<)i  that  is  on  the  plaintiff.  They  must  prove  those 
two  points,  and  if  they  can't  prove  them  by  a  pre- 
ponderance of  the  evidence  they  have  no  case.  Now, 
let's  take  these  things  step  by  step  if  we  possibly 
can.  The  fact  that  the  corporation  may  be  insolvent 
or  may  be  in  a  financial  condition  at  some  later  date 
hasn't  anything  to  do  with  the  issue.  It  must  be 
on  that  date.  Now,  let's  see,  July  2nd,  or  rather 
May  31st,  is  the  very  first  letter  in  evidence.  De- 
fendant's Exhibit  A  from  the  Brick  O'Gold  Cor- 
poration which  was  prior  to  the  attachment,  and  all 
that  states  is  that  their  inability  to  meet  the  bill  to 
the  Pacific  Electrical  Mechanical  Company.  In  May. 
That  doesn't  show  that  they  are  in  any  way 
insolvent,  just  that  they  cannot  meet  their  bill. 
Now,  that  in  and  of  itself  is  not  proof  of  insolvency. 
We  then  go  to  the  July  2nd  letter  from  the  Brick 
O'Gold  Corporation  explaining  what  their  caj^ital 
asset  is,  they  say  approximately  $50,000.00,  and  it 
is  intact,  and  they  [193]  desire  that  this  corpora- 
tion, this  Pacific  Mechanical  Electrical  Company, 
does  not  file  the  suit.  Then  a  few  days  later  their 
statement,  financial  statement,  Defendant's  Exhibit 
D,  shows  their  tioie  financial  picture  so  testified  to 
by  both  Miss  Lee  and  Mr.  Ludolf  that  they  wanted 
everyone  to  rely  upon  it,  they  submitted  it  to  the 
bank,  or  this  RFC  corporation  that  it  was  true  and 
correct  and  that  it  should  be  believed,  July  18,  1949. 
Now,  where  is  any  evidence  in  between  any  of  those 
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dates,  up  to  the  date  of  Se])teml)er  12,  1949,  to 
rhango  the  picture?  In  faet,  Mr.  Ludolf  himself 
testified,  rather  not  less  than  I  think  a  half  dozen 
times  on  direct,  cross,  and  even  upon  question  by 
your  Honor,  that  the  picture  had  not  changed  up 
as  late  as  November,  I  think  he  said,  from  July 
when  a  statement  was  first  made  up.  That  they 
were  exactly  the  same  as  far  as  their  financial  con- 
dition was  concerned.  Now,  it  isn't  enough,  if  the 
Court  please,  to  charge  the  defendant  with  knowl- 
edge of  the  insolvency  or  even  their  reasonable  be- 
lief to  know  of  the  insolvency,  if  the  Court  please, 
or  financially  embarrassed,  you  might  say,  that  is 
not  enough  information  and  not  enough  to  charge 
them.  I  have  authority  on  that.  Even  that  the 
defendant  may  have  cause  to  suspect  the  insolvency 
or  the  financial  inability  to  pay,  that  is  not  enough. 
Mere  suspicion  on  the  part  that  they  cannot  pay  is 
not  enough  and  unwillingness  to  trust  them  any 
further  is  not  enough  and  the  unwillingness  to  trust 
further  was  })y  [194]  Mr.  Kolb  but  only — not  be- 
cause of  their  financial  condition,  but  because  of  the 
financial  inability  to  pin  Mr.  Imdolf  down  as  he 
said.  Tie  would  make  appointments  and  wouldn't 
kec])  th(Mn.  He  would  tell  him  he  would  have  cer- 
tain infoi'mation  about  the  financial  statement  and 
he  wouldn't  ])]*()duce  it.  Tn  other  words,  they  didn't 
want  to  rely  upon  his  word.  But  that  has  nothing 
to  do  witli  the  assets  or  the  financial  ability  of  the 
corporation. 

The  Cou7't :     And  yet  you  are  suggesting  that  they 
had  perfect  faith  in  this  financial  statement? 
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Mr.  Berger:  I  am  not  interested  in  what  Mr. 
Kolb  had  faith  in.  I  am  interested  only  in  what 
Mr.  Norberg  had  at  the  time  of  the  levy.  Mr.  Kolb, 
if  your  Honor  please,  entered  the  picture  a  long 
time  afterwards,  after  September  12th.  Number 
two,  Mr.  Norberg  really  had  to  go  down  to  those 
meetings.  He  talked  to  them  before  hand,  he  talked 
to  Miss  Lee  before  and  Mr.  Ludolf  before.  They 
told  him  they  would  have  a  cheek.  Of  course,  it  is 
up  to  your  Honor  as  to  who  to  believe.  It  is  up  to 
your  Honor  to  ascertain  as  to  whether  or  not  the 
preponderance  of  the  evidence  has  been  brought  out 
and  sustained  by  the  plaintiff  in  telling  that  on 
September  12th  or  prior  thereto  Mr.  Norberg,  the 
defendant,  had  reasonable  knowledge  to  believe  the 
insolvency  or  that  that  corjjoration  was  insolvent. 
There  has  been  no  proof  of  that  yet  on  that  date. 
Now,  the  obtaining  of  additional  security  or  tlie 
anxiety  by  a  claimant  [195]  is  not  sufficient 
grounds.  I  have  the  authority  for  that,  and  receiving 
payment  of  the  debt  is  not  sufficient  grounds.  Now, 
just  because  a  corporation  wanted  more  money  as 
they  said,  which  was  to  tide  them  over,  they  had 
enough  cash,  they  admitted  they  had  enough  cash, 
the  only  reason  being  that  they  couldn't  use  the 
cash  was  because  as  they  said  they  had  a  suit  and 
they  called  it  a  '*  phoney  suif  tying  up  the  money, 
which  suit  was  brought  by  this  accountant,  1  think 
he  said,  but  the  cash  was  there  and  was  available. 
If  they  wanted  to  use  the  cash  they  could  have 
certainly  bonded,  but  they  probably  didn't  desire 
or  need  or  think  that  was  necessary.    They  were 
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still  in  a  financially  sound  condition  according  to 
their  own  statement  on  that  date,  and  Mr.  Norberg 
knew  nothing'  about  these  other  matters  until  long 
after  the  attachment.  As  I  said,  he  didn't  even 
haA'e  to  go  down  there  to  find  that  out,  but  they 
asked  liim  to  go  down  there,  the  attorneys  asked 
him  to  go  down  to  check  into  it,  and,  as  he  said, 
the  reason  of  going  down,  which  is  common,  which 
is  ordinary  and  which  is  proper,  and  I  think,  good 
business,  was  to  get  the  check  sooner.  If  he  could 
have  gotten  it,  why  fine  and  dandy.  Also,  that  if 
the  creditor  received  the  money  in  good  faith  as 
he  did  when  he  attached  that  and  the  receipt  of 
the  money  in  all  the  matters  with  reference  to  the 
execution  dates,  back  to  the  date  of  the  attachment, 
and  that  certainly  was  in  good  faith,  there  is  no 
showing  of  any  intentional  preference  or  even  [196] 
knowledge  that  there  would  be  an  intentional  pref- 
erence, and  even  then  as  set  forth  in  the  23  Cal. 
2nd  444,  that  wouldn't  be  a  preference,  or  wouldn't 
have  knowledge  or  wouldn't  show  a  knowledge  of 
an  insolvency  of  getting  the  money  at  that  time, 
lie  wanted  his  money  as  quickly  as  he  could.  The 
creditor  is  not  charged  with  a  knowledge  that  the 
corporation  is  insolvent  merely  because  he  cannot 
])ay  the  bill  at  that  time,  if  they  ai-e  financially 
embarrassed  or  have  that  financial  inability  to  pay. 
Ov  even  the  knowledge  that  the  debtor  has  experi- 
tiirod  difficulty  in  meeting  his  obligations  also  is 
not  sufficient  to  charge  with  knowledge.  True,  as 
he  said,  they  needed  working  capital.  Well,  that  is 
<M   common   occurrence  of  (^very  cor])oration.    It  is 
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ommoii  practice,  a  lot  of  corporations  need  working 
capital  and  just  because  a  coi'jjoration  needs  work- 
ing capital  and  doesn't  have  it,  it  certainly  would 
be  a  sorry  picture  that  if  every  corporation  that 
needed  working  capital  was  insolvent.  We  wouldn't 
have  half  the  corporations.  Probably  your  Honor 
will  remember,  perhaps  in  your  own  practice,  in 
your  corporation  work,  a  lot  of  the  corporations 
needed  capital.  I  know  I  have  in  my  work.  A  lot 
of  the  corporations  I  have  represented  needed  a  lot 
of  capital,  but  by  a  long  stretch  of  the  imagination 
they  were  not  insolvent.  They  manage  to  somehow 
get  out  of  the  difficulty,  but  just  because  they  do 
need  that  financial  stimulus,  you  might  say,  doesn't 
mean  they  are  insolvent  in  the  true  sense  of  the 
word,  especially  [197]  in  view  of  Defendant's  Ex- 
hibit D.  Their  own  admissions,  and,  as  I  said,  they 
could  have  avoided  that  financial  inability  to  pay 
by  putting  up  a  bond  in  connection  with  that  suit 
because  that  was  the  only  reason  they  said  he  didn't 
have  the  money,  because  of  that  so-called  *^ phoney 
suit."  Now,  with  reference  to  Mr.  Ludolf's  credi- 
bility, your  Honor  will  remember,  I  think  your 
Honor  asked  him  and  I  know  I  asked  him  several 
times  about  suits.  Between  August  and  November 
he  knew  nothing  about  any  suits.  He  received  no 
summons,  he  didn't  know  about  any  judgment  or 
anything  like  that.  He  didn't  know  when  he  was 
served  or  if  any  member  was  served  and  Mrs.  Lee 
corrected  him  when  she  said  in  Re])teml)cr  she  got 
the  summons,  she  got  the  summons  in  August,  I 
tliiiik,  on  that  other  suit.  She  immediately  told  that 


202  J,  R.  Norberg,  et  ah,  etc. 

to  Mr.  Luclolf  the  very  next  day,  that  she  received 
the  suniinons,  ])ut  he  didn't  remember  tluit,  or  at 
least  lie  wanti^d  the  Couii;  to  believe  that  he  didn't 
know  anytliing  about  it.  The  purpose  of  that  state- 
ment 1  don't  know  or  the  purpose  of  that  answer, 
why  he  answered  that  way  I  don't  know,  but  at 
least  it  shows  his  credibility  and  with  reference  to 
that,  it  is  rather  odd,  I  feel,  that  Mr.  Ludolf  w^ent 
along  with  the  story  in  a  sort  of  a  chronological  way, 
knew  all  about  i)reference,  knew  all  about  every- 
thing before  even  some  questions  were  asked  him. 
As  to  the  effect  of  that  statement  in  that  manner, 
w^hy  naturally  I  will  have  to  leave  it  up  to  your 
Honor.  Now,  as  far  as  Kolb's  being  unwilling  [198] 
to  trust  further,  as  I  said,  that  really  is  no  j)art  of 
tlie  issue  as  far  as  we  are  concerned.  We  are  not 
charged  with  any  know^ledge  that  Kolb  may  have 
had,  only  insofar  as  we  went  there,  as  Norberg 
said,  to  get  the  check  in  advance,  that  is  in  advance, 
I  mean,  in  advance  of  that  {(^w  days  or  whatever 
days  time  for  the  obtaining  of  the  default  judg- 
ment, and  they  also  said  that  they  had  no  defense, 
money  was  due  the  corporation — due  the  radio  sta- 
tion, and  if  that  is  the  case  why  it  wasn't  a  ques- 
tion of  waiting,  just  a  question  of  getting  the 
money.  Mr.  Kolb  didn't  question  the  financial  state- 
ment, he  just  questioned  it — he  wanted  a  break- 
down on  it,  and  he  didn't  say  he  didn't  rely  on  it. 
H(^  didn't  rely  on  Mr.  Ludolf.  He  didn't  like  the 
way  he  did  the  business  that  he  managed  and  o})er- 
ated.  He  wanted  Miss  Lee  to  operate  the  business. 
Now,   ir  he  (questioned  the  corporation's  financial 
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status,  if  he  questioned  this  statement,  then  obvi- 
ously he  wouldn't  insist,  or  that  is,  his  clients, 
rather,  wouldn't  hisist  that  Mrs.  Lee  operate  the 
business.  If  they  felt  that  the  business  was  of  no 
value  it  wouldn't  make  any  difference  to  them  who 
would  operate  the  business.  They  felt  the  business 
was  a  good  thing.  They  felt  the  business  could 
make  money.  They  felt,  probably,  that  the  busi- 
ness didn't  have  the  financial  status  according  to 
the  statement,  but  they  didn't  like  the  way  Mr. 
Ludolf  was  conducting  himself  and  that  is  why  they 
didn't  want  to  believe  him.  I  think  Mr.  Kolb  testi- 
fied to  that  fact  two  [199]  or  three  times.  Does  that 
show  reason  to  believe  that  the  corporation  is 
financially  unsound,  insolvent?  That  wouldn't  in 
and  of  itself  show  that  point. 

The  Court:  Mr.  Berger,  let's  be  frank  about 
this  thing  and  realize  we  are  dealing  with  realistic 
business  people.  You,  knowing  your  experience  as 
I  have  in  mind,  know  that  a  business  man  who  is 
being  ])ressed  will  always  turn  up  with  a  financial 
statement  and  a  hard-boiled  collection  agency  or 
collection  attorney  doesn't  pay  very  much  attention 
to  it.  I  have  had  that  experience  and  so  have  you. 
If  J  could  have  gotten  my  clients  away  from  pres- 
sure by  showing  financial  statements,  T  never  would 
have  had  any  worries. 

Mr.  Berger :     But — I  am  sorry,  are  you  through  ? 

The  Court:     No,  go  right  ahead. 

Mr.  Berger:  Your  Honor,  that  is  all  very  true. 
It  is  a  conmion  practice,  but  let's  look  at  this 
financial  statement.    Before  any  i)iessurc   of  any 
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kind  was  put  on  them,  July  31st,  before  Mr.  Kolb 
went  after  them,  which  was  in  August,  before  Mr. 
Norberg  went  after  them,  which  was  in  Septem- 
ber— this  is  in  July.  There  is  no  proof  of  any  kind 
as  fai*  as  I  remember,  now  I  may  be  wrong  in  that, 
I  may  have  forgotten  some  of  the  points,  but  there 
is  no  proof  as  far  as  I  can  remember  that  they 
were  financially  embarrassed  in  July  other  than 
the  fact  that  they  needed  working  capital  as  they 
said. 

The  Court:  Other  than  the  fact  they  needed 
workng  capital  [200]  and  couldn't  pay  their  bills, 
they  went  out  and  bought  an  umbrella  before  they 
read  the  weather  forecast. 

Mr.  Berger:  At  the  same  time  he  said  he  had 
the  accounts  receivable  from  these  stores,  but  he 
didn't  want  to  press  them.  As  far  as  he  was  con- 
cerned, the  money  was  held  in  trust  because  the 
money  was  in  possession  of  these  various  franchise 
stores  and  they  had  that  money  belongiiig  to  him. 
Had  he  pressed  them,  he  could  have  gotten  it,  but 
he  didn't  want  to  press  them.  Therefore,  his  money, 
which  he  was  entitled  to,  was  spread  out.  A  little 
too  thin,  perhaps,  for  his  own  financial  good,  but 
still  it  was  there.  It  was  spread  out  a  little  thin. 
He  had  to  thicken,  you  might  say,  this  spread  and 
that  is  what  he  was  trying  to  do.  That,  in  and  of 
itself,  doesn't  show  insolvency,  your  Honor.  That 
happens  every  day  where  corporations  extend  them- 
selves either  with  the  purchase  of  merchandise  or 
the  purchase  of  inventory,  real  estate,  whatevei'  it 
may  be.   They  must  have  more  working  capital  for 
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)  the  present,  everyday  bills.  And  the  fact  that  a 
reditor,  long  after  the  status  is  established  of  July 
-  31st,  comes  in  and  says,  ^'I  want  my  money.  Here 
I  you  say  you  are  in  a  position  to  pay,  you  have  got 
,  the  cash,  why  stall  me  any  more?"  and  they  give 
him  some  excuse  or  another,  well,  he  doesn't  have 
to  wait.  The  fact  of  the  matter  is  he  can  go  in  and 
attach,  but  he  didn't.  He  gave  them  a  chance  and 
I  there  is  no  reason  to  disbelieve  Mr.  Norberg  to  the 
effect  that  he  waited  between  [201]  September  10th 
and  September  12th  when  he  attached.  He  could 
have  attached  September  9th,  but  he  went  dov^ai  to 
save  the  cost  and  said,  ^^I  want  that  check."  They 
said,  ^'Come  back  tomorrow,"  otherwise  he  wouldn't 
have  had  to  come  back  tomorrow  if  they  gave  him  a 
song  and  dance.  He  could  have  attached  that  same 
day,  he  could  have  left  that  store  and  gone  down 
that  same  day  and  levied  them  with  an  attachment, 
but  he  didn't  do  it.  He  said  he  would  come  back 
September  10th.  They  said,  ''Come  back  in  a  few 
days.  We  will  have  the  check."  He  still  didn't 
attach  and  he  could  have  had  he  just  said,  ''Well, 
we  just  don't  have  the  inoney.  We  are  broke.'' 
Then,  he  came  back  on  September  12th.  Then  they 
said,  "Well,  we  will  have  to  get  more  working 
capital."  Well,  then  he  knew  that  is  a  general 
practice,  that  they  are  giving  him  the  runaround 
and  as  testified  to  by  Mr.  Kolb,  the  tactics  em- 
ployed by  Mr.  Ludolf,  his  inability  to  keep  prom- 
ises, his  inability  to  conform  to  what  he  said,  his 
inability  to  keep  appointments,  was  very  disap- 
])ointing  to  him,  also,  and  to  his  client  and  also  to 
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Mr.  Norberg.  That  doesn't  show  they  are  insolvent 
at  that  time.  Now,  with  reference  to  Miss  Lee,  as 
I  said,  she  more  or  less  disapproved  Mr.  Ludolf's 
statement  and  really  attacked  his  credibility  as  to 
that  one  point  with  reference  to  his  having  no 
knowledge  of  any  prior  suits,  and  also  rather  odd, 
leaving  it  up  to  your  Honor  to  draw  whatever 
inference  your  Honor  desires,  that  when  no  ques- 
tion was  asked,  I  brought  that  out  to  your  [202] 
Honor  I  think,  right  after  she  testified,  no  direct 
question  was  asked  her  right  after  she  was  on 
the  witness  stand,  she  starts  in  giving  her  story 
all  about  what  she  told  Mr.  Norberg,  all  about 
the  previous  accounts,  the  previous  indebted- 
ness, all  about  the  financial  inability;  well,  fii*st 
of  all  I  don't  know  how  she  knew^  what  ques- 
tions were  going  to  be  asked  her  before  the 
question  was  asked  her.  I  don't  know  why  she 
could  give  a  statement  that  would  be  bearing  on  the 
very  issue,  she  is  no  lawyer,  bearing  on  the  very 
issue  of  what  was  going  to  be  developed,  and  then 
when  it  came  to  the  point  as  to  her  knowledge  of 
the  statement,  her  knowh^dge  of  everything,  oh, 
yes;  she  knew  all  about  it,  she  knew  all  about  the 
statement,  she  knew  all  about  the  assets.  Then  it  is 
rather  hard  to  believe  that  a  woman  of,  I  presume, 
very  good  ability  as  far  as  business  was  concerned, 
probably  veiy  good  education,  I  don't  know,  it  is 
none  of  my  affair,  but  still  it  is  hard  to  believe  a 
woman  in  business  would  tell  a  stranger  coming  in 
asking  for  a  bill  all  about  their  financial  status.  1 
think  thcv  would  be  ashamed  to  sav  that,  or  if  she 


vs.  Paul  W,  Ryan,  etc.  207 

would  say  that,  that  is  the  very  first  thing  the 
stranger  would  do,  would  be  to  throw  them  into 
bankruptcy  if  they  were  that  precarious,  and  as 
she  said,  she  didn't  want  anyone  to  know^  of  it,  that 
would  be  exactly  the  opposite  of  what  she  would 
tell  by  her  own  admissions.  She  wouldn't  start  in 
telling  a  stranger  all  about  their  financial  condition 
in  insolvency,  as  [203]  it  were,  their  inability  to 
pay.  It  stands  to  reason  that  that  is  farfetched, 
very  farfetched,  to  your  Honor  and  I  know  to  me. 
If  she  did  say  all  of  that,  then  her  other  statement, 
that  she  w^as  afraid  of  bankruptcy,  falls  by  the 
wayside,  because  they  are  both  contradictory  to 
each  other.  Now,  where  in  all  this  evidence,  de- 
fendant's exhibits  and  plaintiff's  exhibits,  is  there 
any  proof  as  far  as  the  defendant  is  concerned, 
that  on  September  12th  or  prior  to  September  12th 
the  corporation  was  insolvent  and  that  the  defend- 
ant knew  about  it  or  had  any  reasonable  knowledge 
to  believe  that,  not  just  mere  suspicions,  as  I  said 
before,  not  all  of  those  other  matters  that  may  give 
any  inference  that  there  may  be  an  insolvency. 
There  must  be  more  than  that.  There  must  be  the 
actual  proof  of  something  tangible,  something  that 
the  Court  can,  you  might  say,  sink  its  teeth  into, 
and  so  far  there  hasn't  been  anything  like  that 
here.  Now,  if  your  Honor  please,  I  would  like,  with 
your  Honor's  permission,  to  submit  this  list  of 
authorities.  I  have  them  here  in  rough  draft.  It 
wouldn't  take  me  very  long  to  write  them  out  in 
very  shoi-t  brief  form,  that  the  corporation  nmst 
be  insolvent  at  the  time  and  our  point  of  time  is 
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September  12th,  that  the  creditor  has  reasonable 
cause  to  believe  them  solvent  and  it  must  be  proved 
to  have  existed  at  the  time  of  the  levy  before  the 
preference  may  bo  avoided.  There  are  cases  on  that. 
As  I  said,  the  mere  inability  to  meet  the  current 
obligations  is  not  an  insolvency.  [204] 

The  Court:  I  am  familiar  with  the  law  of  the 
case. 

Mr.  Berger:  I  am  sure  that  your  Honor  is  a 
more — has  more  experience  than  I  have  and  I  know 
that  reading  those,  why  roughly,  your  Honor  will 
have  these  in  mind,  but  I  would  like  to,  with  your 
Honor's  permission,  just  give  you  a  short  memo- 
randum of  those  authorities. 

The  Court:  Well,  gentlemen,  I  don't  think  it  is 
necessary  for  you  to  argue  the  case. 

Mr.  Margolis:  If  your  Honor  does  not  wish  to 
hear  from  me,  I  wouldn't  labor  your  Honor  with 
any  arguments. 

The  Court:  Mr.  Berger,  I  have  listened  to  you 
with  a  great  deal  of  interest.  You  are  a  man  of 
intelligent,  able,  interesting  and  ingenious  argu- 
ments, and  T  thank  you  for  it.  It  has  been  a  pleas- 
ure to  listen  to  a  good  lawyer  argue  a  case.  Now,  I 
unfortimately  do  not  agree  with  the  facts  in  the 
case  as  presented  and  suggested  in  your  argument. 
I  think  the  plaintiff  has  made  out  his  case.  The 
issues  in  this  case  are  narrow,  but  there  are  only 
two  points  to  be  considered  by  the  Court,  all  the 
formal  matters  as  to  bankruptcy,  qualification  of 
the  trustee  and  the  suit  and  the  attachment,  re- 
covery of  the  money  and  other  acts,  the  dates  and 
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>'  ever^i:hing  else  are  fixed.  Now,  two  issues  are  to  be 
^  decided  and  that  is  my  duty.  First,  was  the  bank- 
'  nipt  corporation.  Pot  O'Gold,  insolvent  at  the  time, 
•  September  12,  1949;  and  secondly,  did  the  defend- 
ant here  know  or  have  reason  to  know  of  such 
insolvency  and  [205]  thereby  obtain  or  attempt  to 
obtain  a  preference.  As  to  the  first  question,  the 
testimony  I  think  is  quite  clear  that  the  condition 
of  the  corporation  varied  a  little,  if  any,  from 
August  12tli  to  the  time  of  the  petition  and 
also  the  adjudication  in  bankruptcy  and  that  it  was 
not  only  insolvent  at  the  time  of  the  bankruptcy, 
luit  it  was  insolvent  on  August  12th  and  perhaps 
long  prior  thereto.  And  although  the  representa- 
tives of  the  corporation  furnished  a  financial  state- 
ment and  perhaps  gave  many  arguments  and  verbal 
statements  as  to  how  good  the  corporation  was  and 
how  good  it  was  going  to  be,  and  though  a  little 
thick  it  was  going  to  recover,  T  think  that  the  pic- 
ture is  quite  clear  that  the  corporation  was  in  a 
dying,  if  not  dead,  condition  at  the  time  that  is 
involved  here,  namely  August  12th.  And  going  to 
the  second  question  as  to  whether  the  defendant 
here  knew  or  had  reason  to  know  of  such  condition, 
we  must  remember  that  we  are  not  living  in  a  theo- 
]etical  w^orld,  but  in  a  hard,  realistic  business  world. 
AVe  are  dealing  with  a  corporation  that  was  en- 
deavoring to  survive,  officers  who  had  put  wliat 
little  money  they  had  in  it  and  naturally  wanted 
to  save  it,  and  with  creditors  who  wantc^d  their 
money  and  were  entitled  to  their  money  and  were 
riirht   to   press   for  the   r'ollection   of  tlieir   monev 
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with  all  their  resources  and  all  legal  weapons  avail- 
able. Mr.  Norberg  in  charge  of  a  collection  agency 
was  given  this  account  to  collect,  his  job  was  to 
collect  it  and  he  was  right  when  he  took  a  look  into 
that  [206]  corportion's  affairs  to  press  for  his 
money.  He  didn't  wait  long,  he  did  wait  two  days 
apparently,  and  I  don't  blame  him  at  all  for  at- 
taching. If  I  had  been  in  his  position  I  think  I 
would  have  done  it  too  because  a  collection  agency's 
business  is  to  get  the  money  if  they  can  and  to  get 
it  as  fast  as  they  can  and  before  the  other  people 
in  like  plight  get  to  the  scene  of  the  kill.  And  so  I 
think  that  there  was  ample  reason  for  this  able 
collection  agency  to  know  or  have  reason  to  know 
that  the  corporation  was  insolvent  and  it  was  neces- 
sary to  get  it  quickly,  and  he  did.  Now,  he  was 
serving  his  clients,  I  trust,  well  and  faithfully  and 
if  only  four  months  had  elapsed  they  would  have 
gotten  their  money  and  everything  would  have  been 
all  right  from  their  standpoint.  Unfortunately  for 
them,  bankruptcy  never  being  within  the  statutory 
period,  and  I  am  of  the  opinion  that  that  created, 
that  that  action  on  his  part  created  the  preference. 
I  find  as  matters  of  fact  that  the  corporation.  Pot 
OTIold,  was  insolvent  as  of  August  12,  1949,  and 
that  the  defendants  knew  and  had  good  grounds  or 
good  cause  to  know  of  that  condition  and  that  their 
action  in  pressing  the  legal  claims,  attaching  and 
collecting,  were  in  the  nature  of  preferences  and 
should  be  so  decided.  The  plaintiff  will  present  a 
form  of  decree  in  accordance  with  my  views  as 
expressed  here. 
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Mr.  Margolis:  May  I  make  one  observation. 
Your  Honor  has  referred,  perhaps  inadvertently, 
and  Mr.  Berger,  by  his  [207]  action  was  going  to 
correct  yon,  the  Clerk  called  my  attention  to  it  as 
well,  your  Honor  has  referred  three  or  four  times 
to  a  date  as  August  12th.  I  think  your  Honor 
meant  September  12th. 

The  Court:  Inadvertently  I  said  August  12th. 
September  12th  is,  of  course,  in  the  pleading  and 
all  testimony. 

[Endorsed] :     Filed  November  27,  1950.  [208] 


[Endorsed]  :  No.  12747.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  J.  R.  Norberg,  an 
individual  doing  business  as  Norberg  Adjustment 
Bureau;  Hope  D.  Pettey,  William  B.  Dolph,  Alice 
Huston  Lewis,  Helen  S.  Mark,  Elizabeth  N.  Bing- 
ham, D.  North  Ch\rk,  Edwin  P.  Franklin,  Glenna 
G.  Dolph,  individually  and  doing  business  as  co- 
partners under  the  firm  name  and  style  of  KJBS 
Broadcasters,  Appellants,  vs.  Paul  W.  Ryan,  Trus- 
tee of  the  Estate  of  Brick  O'Gold,  a  corporation. 
Appellee.  Supplemental  Transcript  of  Record.  Ap- 
I)eal  from  the  United  States  District  Court  for  the 
Northern  District  of  California,  Southern  Division. 

Filed  February  27,  1951. 

/s/  PAUL  P.  O'BRIEN, 
("lerk  of  the  ITnited  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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United  States  Court  of  Appeals 

for  the  Ninth  Circuit 

No.  12747 

HARRY  F.  MEILINK,  Trustee  of  the  Estate  of 
BRICK  O'  GOLD,  a  Corporation, 

Plaintiff, 

vs. 

J.  R.  NORBERG,  an  Individual  Doing  Business 
as  NORBERG  ADJUSTMENT  BUREAU; 
HOPE  D.  PETTEY,  WILLIAM  B.  DOLPH, 
ALICE  HUSTON  LEWIS,  HELEN  S. 
MARK,  ELIZABETH  BINGHAM,  D. 
WORTH  CLARK,  EDWIN  P.  FRANKLIN, 
GLENNA  G.  DOLPH,  Individually  and  Do- 
ing Business  as  Co-partners  Under  the  Firm 
Name  and  Style  of  KJBS  BROADCASTERS, 
FIRST  DOE,  SECOND  DOE,  and  THIRD 
DOE, 

Defendants. 

CONCISE  STATEMENT  OF  POINTS 

Pursuant  to  Rule  75-d  of  Rules  of  Civil  Proce- 
dure, the  appellants  make  the  following  concise 
statement  of  points  upon  which  they  intend  to  rely 
upon  this  aj)peal. 

I. 

The  Older,  Judgment  and  Decree  of  the  Court 
was  erroneous  in  that  it  decreed  that  Brick  O'Gold, 
a  oor])()ration,  was  ijisolvent  on  the  date  of  })aympiit 
of  the  alleged  preference. 
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II. 

The  Order,  Judgment  and  Decree  of  the  Court 
was  erroneous  in  that  it  fixed  the  valuation  of  the 
bankrupt's  assets  at  the  time  of  adjudication  in- 
stead of  the  time  of  the  alleged  preference. 

III. 

The  Order,  Judgment  and  Decree  of  the  Court 
was  erroneous  in  that  the  Court  found  that  the 
Appellants  had  **  reasonable  cause  to  believe  that 
the  debtor  was  insolvent." 

IV. 

The  Order,  Judgment  and  Decree  of  the  Court 
was  erroneous  in  awarding  judgment  to  the  Appel- 
lee in  the  sum  of  One  Thousand  Seventy-six  Dol- 
lars and  Forty  Cents  ($1,076.40). 

Respectfully  submitted, 

/s/  WILLIAM  BERGER, 

Attorney  for  Appellants. 

[Endorsed] :     Filed  January  10,  1951. 
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[Title  of  Court  of  Appeals  and  Cause.] 

APPELLEE  ^S  STATEMENT  AND  DESIGNA- 
TION OF  ADDITIONAL  PORTIONS  OP 
RECORD  ON  APPEAL  UNDER  RULE  19 

To  the  Above-Entitled  Court  and  to  Paul  P. 
O'J^iien,  Esq.,  Clerk  of  Said  Court  and  to 
William  Berger,  Esq.,  Attorney  for  the  Above- 
named  Appellants: 

Appellee  above  named,  in  accordance  with  the 
provisions  of  Rule  19  of  the  Rules  of  Practice  of 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit,  designates  the  following  as  the  additional 
poi*tion  of  the  record,  proceedings  and  evidence  to 
be  contained  in  the  Transcript  of  Record  on  ap- 
peal, notice  of  which  said  appeal  has  heretofore 
been  filed  by  said  appellants,  as  follows  : 

1.  Complaint  to  Recover  Preference,  filed  May 
24,  1950; 

2.  Answer,  filed  June  9,  1950; 

8.  Findings  of  Fact  and  Conclusions  of  Law, 
filed  August  9,  1950; 

4.  Judgment  After  Trial  by  Court,  filed  August 
9,  1950; 

Notice  of  Appeal,  Clerk's  Certificate; 

5.  All  of  the  remaining  portion  of  the  reporter's 
transcript,  pages  1  through  208,  inclusive,  not  desig- 
nated by  appellants'  Record  on  Appeal,  filed  on 
March  9,  1951,  with  the  Clerk  of  the  above-entitled 
Court: 
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6.  This  Appellee's  Statement  and  Designation 
of  additional  portions  of  Record  on  Appeal  Under 
Rule  19;  and 

7.  Affidavit  of  Service  by  Mailing. 

Respectfully  submitted, 

MAX  H.  MARGOLIS, 
JAMES  M.  CONNERS, 

By  /s/  MAX  H.  MARGOLIS, 

Attorneys  for  Appellee. 

[Endorsed] :     Piled  March  16,  1951. 


[Title  of  Court  of  Appeals  and  Cause.] 

STIPULATION  FOR  SUBSTITUTION 
OP  APPELLEE 

It  appearing  that  Hariy  P.  Meilink,  Trustee  of 
the  estate  of  Brick  O'Gold,  a  corporation,  the 
above-named  appellee,  who  was  the  duly  appointed, 
qualified  and  acting  Trustee  of  the  estate  of  Brick 
O'Gold,  a  corporation,  bankrupt,  being  No.  29769 
of  the  files  and  records  of  the  Clerk  of  the  District 
Court  of  the  United  States  for  the  Northern  Dis- 
trict of  California,  died  on  January  8,  1951 ;  and  it 
fuiiher  appearing  that  after  proceedings  duly  and 
regularly  had  before  the  Referee  in  Bankruptcy  in 
said  pending  bankruptcy  proceedings,  one  Paul  W. 
Ryan  on  March  22,  1951,  was  duly  and  regularly 
appointed  Trustee  of  the  estate  of  said  Brick 
O'Gold,  a  corporation,  bankrupt,  and  thereafter 
qualified  as  such  and  is  now  the  duly  appointed. 
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qualified  and  acting  Trustee  of  the  estate  of  said 
Brick  O'Gold,  a  corporation,  bankrupt, 

Now,  Therefore,  it  is  Hereby  Stipulated  by  and 
between  the  attorneys  for  the  above-named  appellee 
and  the  attorney  for  the  above-named  appellants 
that  Paul  W.  Ryan  may  be  substituted  in  place  of 
said  Harry  F.  Meilink,  deceased,  as  appellee  in  the 
above-entitled  matter. 

Dated:     April  9,  1951. 

MAX  H.  MARGOLIS, 
JAMES  M.  CONNERS, 

By  /s/  MAX  H.  MARGOLIS, 

Attorneys  for  Appellee. 

/s/  WILLIAM  BERGER, 

Attorney  for  Appellants. 

[Endorsed]  :     Filed  April  10,  1951. 
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No.  12,747 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


J.  R.  NoRBERG,  an  individual  doing 
business  as  Norberg  Adjustment 
Bureau;  Hope  D.  Pettey,  William 
B.  DoLPH,  Alice  Huston  Lewis, 
Helen  S.  Mark,  Elizabeth  N. 
Bingham,  D.  North  Clark,  Edwin 
P.  Franklin,  Glenna  G.  Dolph, 
individually  and  doing  business  as 
copartners  under  the  firm  name  and 
style  of  KJBS  Broadcasters, 

Appellants, 
vs. 

Paul  W.  Ryan,  Trustee  of  the  Estate 
of  Brick  O'Gold  (a  corporation), 

Appellee. 


Appeal  from  a  Judgment  of  the  United  States  District  Court 

for  the  Northern  District  of  California,  dated 

Augnst  9, 1950  and  filed  Aug^ust  9, 1950. 

APPELLANTS'  OPENING  BRIEF. 


William  Bergek, 

995  Market  Street,  San  Francisco  3,  California, 

Attorney  for  Appellants. 
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For  the  Ninth  Circuit 


J.  K.  NoRBERG,  an  individual  doing 
business  as  Norberg  Adjustment 
B\ireau;  Hope  D.  Pettey,  William 
J>.  DoLPH,  Alice  Huston  Lewis, 
HeIoEX  S.  Mark,  Elizabeth  N. 
J31NGHAM,  1).  North  Clark,  Edwin 
P.  Franklin,  Glenna  Gr.  Dolph, 
individually  and  doing  business  as 
copartncM's  under  the  firm  name  and 
style  of  KJJ3S  Broadcasters, 

Appellants, 
vs. 

Paii.  AV.  Ryan,  Trustee  of  the  Estate 
of  Brick  O'Clold  (a  corporation), 

Appellee, 


Appeal  from  a  Jud^^ment  of  the  United  States  District  Court 

for  the  Northern  District  of  California,  dated 

August  9,  1950  and  filed  August  9, 1950. 

APPELLANTS'  OPENING  BRIEF. 


statement  of  the  case  and  questions  presented. 
Aj)pellant,  .J.  R.  Norberg,  an  individual  doing  busi- 
ness as  Norberg  Adjustment  Bureau,  i]i  an  nttem])t 


to  collect  a  claim  fi](Hl  in  his  office  due  a  creditor  of 
bankrupt  cor|)o]'ation,  called  u[)on  one  of  the  hank- 
ru])t's  stores  for  the  first  time  on  September  9,  1949 
(Tv.  |).  141^).  On  that  date  a  demand  was  made  for 
the  })aym(Mit  of  the  sum  of  $1,()7().40  and  a])])e]laut 
was  told  to  call  back  the  next  day  and  ]uck  up  a 
check  (Tr.  ])j).  143-144).  Actinc^  upon  such  request, 
appellant  returned  the  next  day  for  the  i)urpose  of 
collecting-  the  money  and  then  for  the  first  time  met 
tlie  president  of  the  corporation,  a  Mr.  Paul  Ludol])h 
(Tr.  ]).  142),  and  appellant  was  then  informed  that 
the  ])ank]"upt  did  not  have  the  ready  cash  in  its 
possession  and  would  have  a  check  the  following 
Monday  (Tr.  ]).  145),  and  was  also  informed  at  that 
time  that  the  corporation  was  not  insolvent  and  would 
])ay  its  bill   (Tr.  pp.  152,  155). 

Mr.  Ludolph  testified  that  on  Saturday,  Septem- 
l)er  8,  he  first  saw  the  appellant  (September  8,  1949, 
was  on  a  Thursday),  and  on  such  September  8,  stated 
that  he  showed  a  financial  statement  which  was  pre- 
pared ))y  its  C.P.A.  (Tr.  pp.  32-33,  43).  On  Sep- 
tember 12,  1949,  apy)ellant  filed  an  action  a,^•ainst  the 
corporation  and  caused  a  writ  of  attachment  to  be 
issued  and  levied,  and  thereafter  on  October  9,  1949, 
caused  a  writ  of  execution  to  be  levicnl  upon  the  at- 
tached ])rope]'ty  and  received  tlu^  sum  of  $1,()7(>.4() 
as  full  payment  and  satisfaction  of  the  judgment 
o))tained  in  said  action. 

The  witness,  ljudol])h,  rurthei-  testified  from  the 
schedule  in  bankruptcy  which  was  filed  November  9, 


1949,  that  the  financial  condition  of  the  corporation 
was  the  same  on  September  12,  1949,  as  it  was  when 
the  petition  in  bankrnptcy  was  filed  (Tr.  pp.  29-30) 
and  that  there  were  l)alances  duc^  tlieni  from  certain 
franchise  stores  (Tr.  ]).  47). 

Snch  witness  also  admitted  tliat  he  showed  the  ap- 
pellant the  financial  statement  of  the  corporation 
dated  Jnly  31,  1949  (Tr.  pp.  32,  44-45),  and  which 
was  introduced  in  evidence  as  Defendants'  Exhibit 
*'D''  (Tr.  p.  102).  Such  witness  also  admitted  that 
the  bankrupt  corporation  was  attemptinc:  to  secure 
an  ''R.P.C'  loan  (Tr.  pp.  50-51,  53)  and  that  the 
application  for  the  R.F.C.  loan  was  based  upon  such 
financial  statement,  Defendants'  Exhibit  ^^D'^  (Tr. 
pp.  54-55). 

Mr.  Ludolph's  testimony  also  showed  that  the  first 
time  the  appellant  talked  to  him,  he  did  7wt  inform 
the  appellant  that  they  were  insolvent,  but  stated  that 
'4t  would  ruin  our  chances  to  get  any  capital  *  *  *'' 
(Tr.  pp.  33-34).  (Emphasis  and  quotation  ours.) 

A  Mr.  Theodore  A.  Kolb,  an  attorney  at  law,  w^ho 
had  some  dealings  with  defendant  corporation  after 
the  attachment  w^as  levied  and  before  the  petition  in 
bankniptcy  was  filed,  testified  as  a  witness  on  behalf 
of  the  ap])ellant  herein,  and  stated  that  Mr.  Ludolph 
admitted  to  him  that  in  spite  of  a  poor  winter  their 
business  showed  large  gains  each  month  and  their 
business  h)oked  bright.  (Tr.  p.  73— Appellant's  Ex- 
hii)it  *'H"  in  evidence  which  was  written  on  July  2, 
1949),  and  that  as  late  as  August  of  1949  they  were 
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)inpletely  solvent  but  coiildirt  .uet  tlieir  collections 
from  accounts  as  fast  as  anticipated  (Tr.  pp.  82-83). 

Tt  apj)ears  that  the  only  complaint  made  ])y  the 
witness,  Mr.  Ludolph,  was  that  the  action  filed  by 
an  accountant  for  the  sum  of  $500.00  voided  him  of 
working'  capital  (Tr.  \)]).  87  and  88).  At  the  suc^ges- 
tion  of  Mr.  Kolb,  taking  advantage  of  the  bankru])tcy 
statute,  the  witness  further  testified  that  Mr.  Ludolph 
did  not  desire  to  take  advantage  of  the  bankruptcy 
statute,  the  reason  *' being  because  I  am  solvent'',  and 
again  referred  to  the  financial  statement  in  evidence 
(Tr.  pp.  88,  95,  98,  101). 

Mr.  Kolb  further  testified  that  the  largest  creditor 
of  the  bankrupt,  the  Samarkand  Ice  Cream  Company, 
was  also  satisfied  that  the  bankrupt  corporatioji  at 
that  time  was  in  a  solvent  condition  (Tr.  p.  90),  and 
tliat  another  officer  of  the  corporation,  Miss  Nellie 
Lee,  also  told  Mr.  Koll)  that  the  corporation  was 
solvent  (Tr.  pp.  94-95,  98-99,  101,  104). 

Miss  Nellie  Lee,  a  witness  on  behalf  of  the  plaintiff 
and  an  officer  of  the  corporation,  as  aforesaid,  ad- 
mitted that  the  corporation  ''was  in  financial  difficul- 
ties'' (Tr.  pp.  117,  122)  ((|Uotation  ours),  and  didn't 
have  the  money  to  pay  the  obligation.  Tt  is  to  be 
noted  that  not  a  word  was  said  alxmt  insolvency  at 
tliat  time  by  Miss  J.ee.  Miss  J^ee  also  admitted  that 
the  financial  statement  (Exhibit  *'D'')  was  ])repared 
('()]•  the  })urpose  of  getting  an  H.F.C.  loan  (Ti*.  p. 
128),  and  that  it  was  a  true  and  correct  ])icture  of 
the  corporation  and  summaiy  of  the  assets  and  lia- 


bilities  of  the  corporation  (Tr.  ])]).  118-119).  She  also 
admitted  that  she  informed  both  Mr.  Kolh  and  the 
,  appellant  herein  that  the  corporation  was  ''sound'' 
(Tr.  ]).  132),  and  that  the  only  concern  of  such  wit- 
ness was  that  at  that  time  they  did  not  have  the 
money  to  ])ay  the  ap])ellant  (Tr.  pp.  i:]3-134). 

Miss  Lee  also  testified  that  the  corporation  had 
accounts  receivable  and  that  if  they  could  collect 
them,  they  would  be  able  to  pay  all  creditors  (Tr. 
pp.  131-132). 

It  will  also  be  noted  that  the  conversation  with 
Mr.  Kolb  and  the  conversation  between  Mr.  Kolb  and 
Miss  Lee  and  Mr.  Ludolph  in  Mr.  Kolb's  office  was 
after  the  attachment  had  been  issued  and  levy  made 
(Tr.  pp.  124-125).  The  appellant  herein  corroboi'ated 
the  testimony  of  both  Miss  Lee  and  Mr.  Kolb  with 
reference  to  the  financial  statement  that  the  corpora- 
tion was  in  a  solvent  condition  and  that  they  were 
attempting-  to  obtain  an  R.F.C.  loan  (Tr.  pp.  151-152). 
Mr.  Norberg  also  testified  that  bankruptcy  was  sug- 
gested by  Mr.  Kolb,  but  that  both  Miss  Lee  and  Mr. 
Ludolph  did  not  desire  to  file  a  petition  in  bankruptcy 
or  reorganize  the  corporation,  and  as  they  stated,  they 
were  not  insolvent  but  needed  a  little  more  time  to 
convert  their  assets  into  cash  (Tr.  pp.  153,  155). 

It  appears  that  the  Court  at  the  very  commence- 
ment of  the  case  seemed  to  have  made  up  its  mind 
in  the  matter  by  its  remarks  made  during  the  course 
of  the  trial,  and  before  all  of  the  evidence  was  intio- 
duced,  as  the  Court  seemed  to  indicate  that  Mr.  Kolb 
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was  *^not  satisfied  witli  tlu>  situation''  (Tr.  p.  83). 
wlien  such  was  not  the  fact.  The  Court  also  indicated 
that  wliatever  information  was  o])tained  ])y  appellant, 
(»ven  lonir  after  tlie  levy  of  writ  of  attachment,  it 
would  prove  ^'a  state  of  his  mind  on  Septemher  12'' 
(Tr.  p.  189).  Tn  other  words,  information  ohtained 
at  a  later  date  would  he  evidence  of  actual  knowled,2:(^ 
on  the  part  of  the  ai)pellant  on  Septemher  12,  1949. 

The  Court  also  indicated  tliat  the  financial  state- 
ment (Defendants'  Exhihit  ''!)")  was  ])]'actically  of 
no  vahie  and  didn't  mean  anythin.o;  and  should  not 
have  heen  relied  upon,  hut  inferred  that  a  financial 
statement  should  have  heen  a  warninp^  or  given  rea- 
sonahle  gTOunds  to  helievc^  tliat  the  corporation  was 
then  in  an  insolvent  condition   (Tr.  ])]).  203-204). 

it  is  also  to  he  noted  that  Mr.  Ludolph  testified 
from  the  schedule  in  ])ankruptcy  long  hefore  they 
were  admitted  into  evidence,  and  respondent  intro- 
duced them  into  evidence  ujjon  the  statement  of  the 
Court  ^^that  the  schedules  should  be  in"  (Tr.  ]).  135). 
Obviously  an  objection  to  the  introduction  of  said 
schedule  would  have  been  of  no  avail. 


QUESTIONS  INVOLVED. 

(1)  Was  the  l)ankru])t  corporation  r>i"i('k  O'Gold 
solvent  on  September  21,  1949,  the  date  of  the  attach- 
ment ? 

(2)  Was  the  Court  in  error  in  fixing  the  \aluation 
of  the  bankrupt's  assets  as  of  the  time  of  adjudica- 


tioii   instead   of  at  the  time  of  the   attachment,   the 
date  of  the  alleged  preference? 

(3)  Was  there  sufficient  evidence  for  the  findinc: 
tliat  the  plaintiffs  had  ^treasonable  cause  to  believe 
that  the  debtor  was  insolvent  on  September  12,  1949? 


SPECIFICATIONS  OF  ERROR  RELIED  UPON. 
I. 

The  order,  judgment  and  decree  of  the  Court  was 
erroneous  in  that  it  decreed  that  Brick  O'Gold,  a 
corporation,  was  insolvent  on  the  date  of  payment 
of  the  alleged  preference. 

II. 

The  order,  judgment  and  decree  of  the  Court  was 
erroneous  in  that  it  fixed  the  valuation  of  the  bank- 
rupt's assets  at  the  time  of  adjudication  instead  of 
the  time  of  the  alleged  preference. 

III. 

The  order,  judgment  and  decree  of  the  Court  was 
erroneous  in  that  the  Court  found  that  the  appellants 
had  *^  reasonable  cause  to  believe  that  the  debtor  was 
insolvent''. 

IV. 

The  order,  judgment  and  decree  of  the  Court  was 
erroneous  in  awarding  judgment  to  the  appellee  in 
the  sum  of  One  Thousand  Seventy-six  Dolhii's  and 
Forty  events  ($1,076.40). 
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ARGUMENT. 

In  this  proceeding  wliere  the  trustee  in  l)ankrnptcy 
claims  a  voidable  preference,  the  section  of  the  Ijank- 
ruptcy  Act  applicable  is  Sec.  60  of  the  Bankruptcji 
Act  of  1938: 

''Sec.  60.  Preferred  CREnrroRs.  (a)  A  pref- 
erence is  a  transfer,  as  defined  in  this  Act,  of 
any  of  the  pi'opc^rty  of  a  de))tor  to  or  for  the 
benefit  of  a  creditor  for  or  on  account  of  an 
antecedent  de]:)t,  made  or  sui¥ered  l)y  such  debtor 
while  insolvent  and  within  four  months  before 
the  filing  by  or  against  him  of  the  petition  in 
bankruptcy  *  *  * 

(b)  Any  such  preference  may  be  avoided  by 
the  trustee  if  the  creditor  receiving  it  or  to  be 
benefited  thereby  or  his  agent  acting  with  ref- 
erence thereto  has,  at  the  time  when  the  transfer 
is  made,  reasonable  cause  to  believe  that  the 
debtor  is  insolvent/' 


DEFINITION  OF  INSOLVENCY. 

On  the  question  of  the  definition  of  '* insolvent'^, 
the  Courtis  attention  is  directed  to  Chapter  1,  Sub- 
division 19  of  the  Bank]'U])tcy  Statutes  of  1938,  rc^ad- 
ing  as  follows: 

''(19)  A  ])e]'son  shall  ])e  deenuHl  insolvent 
within  the  provisions  of  this  Act  whenever  the 
aggregate  of  his  property,  exclusive  of  any  )U'o])- 
erty  which  he  may  have  conveyed,  transferrtMl, 
concealed,  removed,  or  ])erniitted  to  be  concealed 
or  removed,  with  intent  to  defraud,  hinder,  or 
delay  his  creditors,  shall  not  at  a  fair  valuation 
be  sufficient  in  amount  to  pay  his  debts/' 


FAIR  VALUATION  OF  PROPERTY. 

Collier  on  Baiikriipfcy,  Vol.  1,  p.  22: 

^^Fair  valuation  has  been  held  to  be  the  present 
market  value,  and  not  the  amount  whieh  he  mis^ht 
realize  from  a  forced  sale  of  the  property.  (Citing- 
a  number  of  cases.)  The  fair  ^market  value'  of 
assets  is  that  value  which  the  debtor  himself 
might  have  realized  thereon  if  permitted  to  con- 
tinue in  business.  The  value  of  the  property  as 
part  of  the  bankrupt's  business  as  a  \going  con- 
cern' should  be  considered  rather  than  the  value 
after  bankruptcy  has  intervened  and  the  property 
has  ceased  to  be  productive."  (See,  also,  Jarvis  v. 
Bell,  146  Atl.  Rep.  153, 'and  Remington  on  Bank- 
ruptcu,  4th  Ed.,  Sec.  2264.) 


REASONABLE  CAUSE  TO  BELIEVE  THAT  THE 
DEBTOR  IS  INSOLVENT. 

The  Court's  attention  is  directed  to  the  following 
cases  in  point: 

Gate  V.  Certain-teed  Prod.  Corp.,  23  Cal.  (2d) 
444,  at  452-453. 

Facts:  Defendant  knew  that  the  debtor's  account 
was  over  four  months  delinquent  and  did  not  ship 
any  materials  to  it  for  that  reason ;  that  reports  from 
Dun  &  Bradstreet  showed  the  bankrupt  was  slow  in 
paying  its  obligations,  one  account  being  over  six 
months  in  default,  and  advised  defendant  that  the 
debtor  was  going  to  have  a  bulk  sale  of  its  stock  in 
trade;  that  the  defendant  contacted  the  debtor  to  ob- 
tain a  settlement  and  found  the  hitter's  })Iace  under 
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attaclinient;  that  tlie  cheek  given  in  settlement  was 
postdated  and  was  not  paid  when  presented  to  the 
bank  on  two  successive  occasions  because  of  insuffi- 
cient funds.  Defendant  made  insistent  demands  for 
payment. 

The  Court  states : 

^*It  may  be  inferred  from  the  evidence  that  the 
lack  of  funds  to  pay  the  check  was  not  neces- 
sarily an  indication  of  insolvency  but  ratli(^r  that 
the  debtor's  collections  on  his  accounts  receivable 
were  slow  and  hence  that  the  debtor  was  short 
of  ready  cash.  Shortage  of  cash  would  not  neces- 
sarily indicate  to  a  reasonably  prudent  business 
man  that  the  aggregate  of  the  debtor's  property, 
exclusive  of  that  which  he  mav  have  transferred 
with  intent  to  hinder  or  delay  his  creditors  was 
not  at  a  fair  valuation  sufficient  to  pay  his  debts." 

Citing  the  case  of : 

Grant  v.  First  National  Bank,  97  F.S.  80  (24 
L.  Ed.  971). 
^*Some  confusion  exiwsts  in  the  cases  as  to  the 
meaning  of  the  phrase,  ^having  reasonable  cause 
to  believe  such  a  person  is  insolvent.'  Dicta  are 
not  wanting  which  assume  that  it  has  the  same 
meaning  as  if  it  had  read,  'having  reasonable 
cause  to  suspect  such  a  ])erson  is  insolvent.'  But 
the  two  phrases  are  distinct  in  meaning  and 
effect.  It  is  not  enough  that  a  creditor  has  some 
cause  to  suspect  the  insolvency  of  his  debtor;  but 
he  must  have  such  a  knowledge  of  facts  as  to 
induce  a  reasonable  belief  of  his  debtor's  insol- 
vency, in  order  to  invalidate  a  security  for  his 
debt.  To  make  mere  suspicion  a  ground  of  nullity 
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in  such  a  ease  would  render  tlie  business  trans- 
actions of  the  community  altogether  too  insecure. 
It  was  never  the  intention  of  the  framers  of  the 
act  to  establish  any  such  rule.  A  man  may  have 
many  groimds  of  suspicion  that  his  debtor  is  in 
failing  circumstances,  and  yet  have  no  cause  for 
a  well-grounded  belief  of  the  fact.  He  may  be 
unwilling  to  trust  him  further ;  he  may  feel  anx- 
ious about  his  claim,  and  have  a  strong  desire  to 
secure  it — and  yet  such  belief  as  the  Act  requires 
may  be  wanting.  Obtaining  additional  security, 
or  receiving  payment  of  a  debt,  under  such  cir- 
cumstances is  not  prohibited  by  the  law.  Receiv- 
ing payment  is  put  in  the  same  category,  in  the 
section  referred  to,  as  receiving  security.  Hun- 
dreds of  men  constantly  continue  to  make  pay- 
ments up  to  the  very  eve  of  their  failure,  which 
it  would  be  very  unjust  and  disastrous  to  set 
aside.  And  yet  this  could  be  done  in  a  large  pro- 
portion of  cases  if  mere  grounds  of  suspicion  of 
their  solvency  were  sufficient  for  the  purpose. 
The  debtor  is  often  buoyed  up  by  the  hope  of 
being  able  to  get  through  with  his  difficulties 
long  after  his  case  is  in  fact  desperate;  and  his 
creditors,  if  they  know  anything  of  his  embar- 
rassments, either  participate  in  the  same  feeling, 
or  at  least  are  willing  to  think  that  there  is  a 
possibility  of  his  succeeding.  To  overhaul  and 
set  aside  all  his  transactions  with  his  creditors, 
made  under  such  circumstances,  because  there 
may  exist  some  grounds  of  suspicion  of  his  in- 
ability to  carry  himself  through,  would  make  the 
Bankrupt  Law  an  engine  of  oppression  and  in- 
justice.  It  would,  in  fact,  have  the  effect  of  pro- 
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duciiig  banknif)t(\v  in  many  cases  whore  it  nii<i:ht 
otherwise  be  avoided/' 

(iron  r.  Little,  97  (^al.  App.  442,  at  paoe  44^: 
**Tho  fact,  alone,  tliat  a  creditor  knows  liis  debtor 
to  be  financially  eml)arrassed  and  is  pressing  for 
a  payment  of  his  claim,  is  not  snfficient  to  charge 
him  with  havinc,*  I'easonable  cause  to  believe  his 
debtor  to  be  insolvent.  Mere  sns])icion  that  tlie 
debtor  may  be  insolviMit  is  not  snfficient  to  render 
])ayments  received  l)y  a  creditor  voidable  as  pref- 
erence, but  he  must  have  such  knowled,2:e  of  facts 
as  to  induce  a  reasonable  belief  of  insolvency/' 

Citing*  the  following  cases: 

Sharpe  r.  Mlcnder,  170  Fed.  589; 

Page  v.  More,  179  Fed.  988: 

BciHsett  V.  Evans,  253  Fed.  522 ; 

(Hty  National  Bank  r.  Slocum,  272  Fed.  11; 

Homan  v.  Hirsch,  106  Or.  982  (211  Pac.  795) : 

Grant  r.  National  Bank,  97  U.S.  80  (24  L.  Ed. 

971)  ; 
In  re  Campion,  et  ah,  256  Fed.  902. 

See,  also: 

Wrenn   v.  Citizens  NaCl  Bank,  47  A.B.R.  115 
et  seq, 

Mirrii  r.  Morf/ano,  ?A\  Fed.  (2d)  507. 
Facts:     The   debtor    was    unable    to    pay    U})on    de- 
mand; one  of  the  debtor's  notes  was   |)rotested;  the 
debtor  souuht  to  raise  money  ))y  o])taininix  endorse- 
ments on  notes  bv  ci'editoi's. 
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Hold:     Mere  suspicion  of  iiiso]v(MK*y  is  not  enough. 

Tv  re  Salmon,  249  Fed.  :3()0. 
Faets:     Debtor    eoniplaiiied    of   ])eino;   in   financial 
difficulties. 

Held: 

''The  law  is  well  established  that,  even  if  the 
creditor  entertains  doubts  concerning  solvency  of 
the  de])tor,  it  is  not  enough.  He  must  have  a 
knowledge  of  such  facts  as  will  carry  him  beyond 
this  and  furnish  a  reasonable  ground  to  believe 
that  the  judgment  will  give  him  preference." 

In  re  Wolf  Co.,  164  Fed.  448. 
Facts: 

^^It  was  plain  that  the  company  was  in  embar- 
rassed circumstances.  Its  debts  were  known  to 
be  large,  its  operations  extended,  and  some  of 
them,  at  least,  unprofitable,  and  new  capital  was 
needed  to  carry  on  the  business.'' 

Held: 

'^A  creditor  of  a  bankrupt,  who  is  put  on  in- 
quiry as  to  the  solvency  of  the  debtor,  was  not 
for  that  reason  charged  with  notice  of  facts  which 
could  only  be  learned  from  intimate  and  inacces- 
sible sources,  such  as  the  books  of  the  bankruj^t.'' 

Stucky  V.  Masonic  Savings  Bank,  108  U.S.  74. 
Held: 

**A  creditor,  dealing  with  a  debtor,  whom  he 
may  suspect  to  be  in  failing  cii-cumstances,  but 
of  which  he  has  not  sufficient  evidence,  may  re- 
ceive payment  without  violating  the  law.  He  may 
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be  unwillinc:  to  trust  him  further;  he  may  feel 
anxious  about  his  ohiim;  yot  suoli  l)ob'of  as  the 
Act  requires  may  ])e  wantinc:/' 

Valley  National  Batik  /'.  Westover,  112  Fed. 
(2d)  61. 
Facts:  Tlie  bank  knew  that  the  l)ankrupt  was  de- 
lin(iuent  on  another  claim.  And  it  had  refused  earlier 
to  make  the  debtor  a  loan,  l)ut  only  because  the  re- 
quested loan  was  considered  too  larL::e  for  the  capi- 
talization of  the  bankrupt. 

TTeld:     1'he  lower  Court  held  for  the  trustee.   Judg- 
ment was  reversed. 


BURDEN  OF  PROOF. 

The  burden  of  showing'  that  the  person  receiving 
the  preference  had  knowledge  or  reasonable  cause 
to  believe  that  the  debtor  is  insolvent  is  upon  the 
trustee. 

(Jollier  on  Ba^ikruptcy,  Vol.  2,  p.  1328. 
''The  law  presumes  that  such  payments  are  legal 
and  the  burden  of  proof  is  on  the  trustee,  seeking 
to  recover  them,  to  overcome  this  ])resumption 
and  establish  the  essential  elements  of  a  voidable 
preference."  Citing  a  great  number  of  cases  in 
the  Federal  C'ourts. 

Collier  on  Hanknipicjf,  \'ol.  2,  p.  1330. 
'*All  this  nnist  be  done  l)y  a  lair  preponderance 
of  all  the  evidence  in  the  case,  and  where  infer- 
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ences  from  proved  facts  are  to  l)e  drawn,  the  rule 
obtains  that  if  two  inferences  of  sul)stantially 
equal  weight  may  reasonably  l)e  drawn  from  the 
proved  facts,  thi^n  that  inference  shall  prevail 
which  sustains  the  transfer  or  security.  This 
burden  may  be  shifted  to  the  person  to  whom 
the  transfer  was  made,  where  it  apy)ears  that  the 
parties  are  relatives  and  the  circumstances  were 
such  as  to  put  the  transferee  upon  his  guard/' 

Remington  on  Bankruptcy,  4th  Ed.,  Sec.  2259. 
*'The  trustee  *  *  *  must  prove  the  truth  of  each 
of  his  allegations  necessary  to  set  foi-th  a  cause 
of  action  *  *  *  the  general  rule  is  that  fraud 
must  be  made  out  by  a  preponderance  of  the 
evidence,  which  should  be  so  clear  and  strong  as 
to  preponderate  over  the  general  and  reasonable 
presumption  that  men  are  honest  and  do  not  ordi- 
narily commit  fraud  or  act  in  bad  faith." 

See,  also: 

In  re  Locust  Building  Company,  299  Fed.  756. 

Remington  on  Bankruptcy,  4th  Ed.,  Sec.  2290. 
*'The  complaint  *  *  *  and  the  proof  must  show 
that  the  bankrupt  was  at  the  time  insolvent  and 
an  *  allegation'  (or  proof)  *  *  *  that  the  bank- 
rupt was  in  failing  circumstances  and  unable  to 
meet  his  debts* are  insufficient  *  *  *  such  is  not 
equivalent  to  insolvency.  *  *  *  The  insolvency 
must  be  proved  as  of  the  date  of  the  transfer.'' 

Trumlin  v.  Bryan,  165  Fed.  166. 
''The  burden  of  proof  is  on  the  comf)lainant,  and 
luiless  he   shows  by  sufficient  evidence   the   ele- 
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ments  of  avoidable  proferenee,  he  is  not  entitled 
to  recovery.  He  must  prove  that  *  *  *  the  ])erson 
receivin^^  the  i)ayment  or  to  be  benefited  thereby 
had  reasonable  eause  to  believe  that  it  was 
thereby  intended  to  he  <)ivcv  a  prefereuee/' 


OBTAINING  SUBSEQUENT  KNOWLEDGE  IS  IMMATERIAL. 

Martin  r.  Bigelow,  7  A.B.K.  218,  at  220. 
^'To  say  of  a  man  that  he  is  in  failing-  eireum- 
stanees  or  that  he  is  unal)le  to  pay  all  of  his 
debts  in  full  *  *  *  is  quite  a  different  thing 
from  alleging  that  his  proj)erty  taken  in  a  fair 
valuation  is  not  sufficient  in  amount  to  pay  his 
debts;  and  his  adjudication  as  a  l)ankru])t  on 
March  11,  1901,  does  not  relate  ])ack  and  estab- 
lish a  fact  of  his  insolvency  in  the  preceding- 
November/' 

Wre7m  f.  Citizens  National  Bank,  47  A.B.R. 
115  et  seq, 
^^The  fact  that  the  depositor's  balance  in  a  bank 
was  insufficient  to  meet  his  note  when  it  came 
due  was  not  proof  of  his  insolvency  *  *  *  neither 
may  his  solvency  on  that  date  be  ])roven  by  his 
insolvency  at  a  later  date.  *  *  *  It  is  not  enough 
that  a  creditor  has  some  cause  to  susi)ect  the 
insolvency  of  his  debtor,  but  he  nuist  have  some 
knowledge  of  the  facts  as  to  induce  a  reasonable 
belief  of  his  debtor's  insolvency  *  *  *  subsequent 
knowledge  of  a  creditor  is  not  material,  and  it 
does  not  matter  what  the  debtor  knew." 
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THE  BANKRUPTCY  SCHEDULES  WERE  IMPROPERLY 
ADMITTED  IN  EVIDENCE. 

licmington  on  Bankruptcy,  4th  Ed.,  Sec.  2260. 
*^The  schedules  of  a  bankrupt  are  inadmissible 
against  the  transferee  as  they  are  not  his  admis- 
sions. Schedules  were  admitted  for  the  purpose 
of  showing  insolvency  of  debtor  at  the  time  *  *  * 
they  are  hearsay  as  against  the  defendant,  and 
the  defendant  is  not  bound  bv  them/' 


§  CONCLUSION. 

Taking  the  points  in  their  chronological  order,  it 
therefore  follows: 

(1)  What  knowledge  was  there  on  the  part  of  the 
appellant  on  the  date  of  the  levy  of  the  writ  of  at- 
tachment, as  to  the  insolvency  of  the  debtor?  The  mere 
fact  that  at  a  later  date  it  developed  that  because 
the  debtor  was  forced  into  bankruptcy  and  his  assets 
thereby  dwindled  to  naught,  does  not  and  cannot 
relate  back  to  the  date  of  the  levy  of  writ  of  attach- 
ment. Unless  the  trustee,  by  a  preponderance  of  the 
eWdence,  proves  each  element  of  the  preference  to 
the  effect  that  on  that  date  the  appellant  must  have 
known  from  the  evidence  and  facts  presented  to  him 
that  the  debtor  was  a  bankrupt,  then  the  trustees  has 
not  proven  his  case.  Certainly  there  was  no  reason  for 
the  appellant  not  to  rely  upon  the  financial  statement 
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as  presented  to  him,  showing  the  financial  status  of 
the  bankrupt  on  the  date  of  the  attachment. 

Dated,  San  Francisco,  California, 
June  27, 1951. 

Respectfully  submitted, 

William  Berger, 

Attorney  for  Appellants. 
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No.  12,747 


United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


J.  R.  NoRBERG,  an  individual  doing 
business  as  Norberg  Adjustment 
Bureau;  Hope  D.  Pettey,  William 
B.  DoLPH,  Alice  Huston  Lewis, 
Helen  S.  Mark,  Elizabeth  N. 
Bingham,  D.  Worth  Clark,  Edwin 
P.  Franklin,  Glenna  G.  Dolph, 
individually  and  doing  business  as 
copartners  under  the  firm  name  and 
style  of  KJBS  Broadcasters, 

Appellants, 

vs. 

Paul  W.  Ryan,  Trustee  of  the  Estate 
of  Brick  O'Gold  (a  corporation). 

Appellee, 


Appeal  from  a  Judgment  of  the  United  States  District  Court 

for  the  Northern  District  of  California,  dated 

August  9,  1950  and  filed  August  9,  1950. 


BRIEF  FOR  APPELLEE, 


STATEMENT  OF  JURISDICTION. 
The  appellee's  })redecessor  filed  a  complaint,  in  the 
Southern  Division  of  the  United  States  District  Court 
loi*  the  Northern  District  of  California,  against  appel- 
lants, to  recover  a  preference.  (T.  3-7.)  Each  of  the 
appellants  appeared  and  answered  to  the  merits.  (T. 
8-9.)  Followin.2^  the  trial,  findings  of  fact,  conclusions 
of  law,  and  judgment  after  trial  by  the  Court  were 
made  and  entered  by  the  trial  judge.  (T.  9-15.)  Notice 
of  appeal  therefrom  to  this  Court  was  filed  by  appel- 
lants on  September  7,  1950.  (T.  16.)  Jurisdiction  of 
this  Court  upon  appeal  to  review  the  said  judgment 
of  the  District  Court  is  therefore  sustained  by  Section 
24,  subdivisions  a  and  b,  of  the  Bankruptcy  Act.  (11 
U.S.C.A.,  Sec.  47,  subds.  a  and  b.) 


STATEMENT  OF  THE  CASE. 

The  appellee  is  the  substituted  trustee  for  Harry  F. 
Meilink,  deceased  (T.  215-216),  of  the  estate  of  Brick 
OXiold,  a  corporation,  against  which  an  involuntary 
])etition  in  bankruptcy  was  filed  on  November  9,  1949, 
and  said  corporation  was  adjudged  bankrupt  on  No- 
vember 28,  1949.  (T.  4.) 

On  May  24,  1950,  the  trustee  filed  a  plenary  action 
to  recover  from  the  appellants  a  preference  (T.  3-7), 
alleging  that  a])pellant,  J.  R.  Norberg,  an  individual 
(loiim  business  as  Norberg  Adjustment  J^ureau,  on  an 
assigned  claim  from  the  remaining  ap])ellants,  a  co- 
partnership, filed  a  suit   on   or  about   September  12, 


1949,  in  the  Miinieipal  Court  of  the  City  and  County 
of  San  Francisco,  State  of  California,  to  recover  a 
claim  due  to  the  assignor  from  the  bankrupt;  a  writ 
of  attachment  was  issued  and  levied  on  the  property 
of  bankrupt  on  September  13,  1949  and  thereafter, 
upon  procurement  of  a  judgment  against  bankrupt, 
a  writ  of  execution  was  issued  and  levied  on  bank- 
rupt's property  as  a  result  of  which  appellants  on 
October  5,  1949  came  into  the  possession  of  $1076.40. 
(T.  3-7.)  The  answer,  by  failure  to  deny,  admits  the 
filing  of  the  involuntary  petition  against  bankrupt  on 
November  9,  1949  and  subsequent  adjudication;  and 
the  appointment  and  qualification  of  the  predecessor 
appellee  as  trustee  of  bankrupt's  estate.  The  answer 
denies  other  allegations  of  the  complaint,  but  admits 
the  filing  of  the  suit  on  or  about  September  12,  1949, 
the  levying  of  a  number  of  attachments  on  debtors  of 
the  bankrupt,  and  alleges  the  procurement  of  a  judg- 
ment, and  on  execution  appellant,  J.  R.  Norberg,  ob- 
tained $1076.40  on  October  5,  1949.  (T.  8-9.) 

The  action  was  tried  on  the  two  issues,  (a)  the  in- 
solvency of  the  bankrupt  at  the  time  of  the  attach- 
ment, and  (b)  knowledge  or  reasonable  cause  to  be- 
lieve bankrupt  was  insolvent  at  that  time.  (T.  20.) 

Comment  is  necessary  on  the  form  of  appellants' 
brief.  Tt  contains  no  specification  of  error,  with  re- 
spect to  the  admission  into  evidence  of  bankrupt's 
schedules,  as  refjuired  by  Rule  20,  subdivision  2(d) 
and  (f)  of  this  Court,  nor  is  urged  error  on  this  point 
particularly  set  out  (App.  Op.  Bf.  7  and  17),  although 


]iti.u:ants  and  their  counsel  have  been  admonished  the 
said  Rule  20  must  be  strictly  observed.  (McClyman, 
ft  al  V,  Hamilton,  9  Cir.,  1950,  180  F.  (2d)  965,  967; 
IfcmphUl  Schools  v.  Commissioner  of  Jnteimal  Reve- 
nue, 9  Cir.,  1943,  137  F.  (2d)  961,  963;  Chapman  Bros, 
Co,  V.  Securitji-First  National  Bank,  9  Cir.,  1940,  111 
F.  (2d)  86,  87;  Sampsell  v.  Anches,  9  Cir.,  1940,  108 
F.  (2d)  945,  948;  Century  Indemnity  Co,  v.  Nelson, 
9  Cir.,  1937,  90  F.  (2d)  644,  651;  Mnyres  v.  United 
States,  9  Cir.,  19e37,  89  F.  (2d)  783.) 


ARGUMENT  OF  THE  CASE. 
Summary  of  argument. 

1.  The  evidence  in  the  record  is  sufficient  to  sup- 
])()rt  the  findings  and  judi^ment  of  the  trial  Court.  It 
satisfies  the  only  two  elements  which  were  in  dispute 
and  upon  wliicli  the  trial  proceeded  and  was  con- 
chided,  for  it  establishes  (a)  a  transfer  of  property 
of  the  debtor  to  the  appellant  creditors  while  the 
debtor  was  insolvent,  (b)  made  at  a  time  when  the 
appellant  creditors  had  reasonable  cause  to  believe 
that  the  debtor  was  insolvent. 

2.  The  contention  that  the  judgment  fixed  the  value 
()f  bankrupt's  assets  at  the  time  of  adjudication  in- 
stead of  the  time  of  the  preference  is  without  merit. 

3.  The  substantial  rights  of  appellants  were  not 
affected  by  the  introduction  of  the  bankruptcy  sched- 
ules.   A])p(»llants  have  not  affirmatively  shown  error, 


in  that  the  record  discloses  api)ellants  did  not  object 
to  the  trial  Court  considering  the  bankrupt's  sched- 
ules. 

4.  The  judgment  of  the  trial  Court  was  sound  in 
law  and  sound  in  fact  and  therefore  should  be  affirmed 
by  this  Court. 


1.  THE  EVIDENCE  IN  THE  RECORD  IS  SUFFICIENT  TO  SUP- 
PORT THE  FINDINGS  AND  JUDGMENT  OF  THE  TRIAL 
COURT. 

Rule  52,  subdivision  (a),  of  the  Federal  Rules  of 

Civil  Procedure  (28  U.S.C.x\.  fol.  Sec.  723c)  provides: 

^'Findings  of  fact  shall  not  be  set  aside  unless 

clearly  erroneous,  and  due  regard  shall  be  given 

to  the  opportunity  of  the  trial  court  to  judge  the 

credibility  of  witnesses." 

In  Wittmayer  v.  United  States,  9  Cir.,  1941,  118  F. 
(2d)  808,  it  was  said,  at  page  811: 

''The  findings  of  the  trial  Court  fall  within  the 
familiar  rule,  that  where  ])ased  upon  conflicting 
evidence  they  are  presumptively  correct,  and  un- 
less some  obvious  error  of  law,  or  mistake  of  fact, 
has  intervened,  they  will  l)e  permitted  to  stand. 
Silver  King  Coalition  Mines  Co.  v.  Silver  King 
C.  M.  Co.,  8  Cir.,  204  F.  166,  177. 

The  ])rovisions  of  the  new  procedural  rules  that 
the  findings  of  fact  of  the  trial  judge  are  to  be 
accepted  on  appeal  unless  clearly  wrong  (Rule 
52(a),  28  U.S.C.A.  following  section  723c),  is  but 
the  formulation  of  a  rule  long  recognized  and  ap- 


plied  by  courts  of  equity.    Guilford  Const.  Co.  v. 
Bi,i?gs,  4(^7'.,  102  F.  (2d)  46,  47. 

As  was  said  by  Mr.  Justice  Holmes  in  Adamson 
V.  Gillilaiid,  242  U.S.  350,  353,  37  S.Ct.  169,  170, 
61  L.Kd.  3Di^  (c'limir  Davis  v.  Schwartz,  155  U.S. 
631,  636,  15  S.Ct.  237,  39  L.Ed.  289),  the  case  is 
pre-eminently  one  for  the  application  of  the  prac- 
tical rule,  that  so  far  as  the  findings  of  the  trial 
jud^o  who  saw  the  witnesses  ^depends  upon  con- 
flicting testimony  or  upon  the  credibility  of  wit- 
nesses, or  so  far  as  there  is  any  testimony  con- 
sistent with  the  finding,  it  must  be  treated  as  un- 
assailable.' '^ 

In  Grace  Bros.,  Inc.  v.  Commissioner  of  Internal 
Revenue,  9  Cir.,  1949,  173  F.  (2d)  170,  it  was  said  at 
l)age  173: 

''In  the  application  of  this  rule  and  of  the 
equity  rule,  which  prior  to  the  adopting  of  the 
Federal  Rules  of  Civil  Procedure  governed  re- 
view of  equity  cases  only  and  which  the  rules 
made  of  universal  application  in  all  civil  cases. 
United  States  v.  United  States  Gypsum  Company, 
1948,  333  U.S.  364,  394,  68  S.Ct.  525,  revie^Wng 
coui'ts  have  emphasized  the  importance  of  the 
conclusions  of  the  trial  Judge  which  derive  from 
his  ()])i)ortunity  to  pass  upon  the  credibility  of 
witn(»sses  their  own  way.  Davis  v.  Schwartz,  1895, 
155  U.S.  631,  636,  15  S.Ct.  237,  39  L.Ed.  289; 
Adamson  v.  Gilliland,  1917,  242  U.S.  350,  353,  37 
S.Ct.  169,  61  L.Ed.  356;  Wittmayer  v.  United 
States,  9  (Mr.,  1941,  118  F.  2d  808,  810;  Gates  v. 
General  Casualty  Company  of  America,  9  Cir., 
1941,  120  F.  2d  925,  927:  Augustine  v.  Bowles,  9 


Cir.,  1945,  149  F.  2d  93,  96;  and  see  ^Findings  in 
the  light  of  the  Recent  Amendments  to  the  Fed- 
eral Rules  of  Civil  Procedure,'  8  F.R.D.  271,  289- 
291,  and  cases  cited  in  the  footnotes  6-9/' 

And  in  United  States  v,  Lambeth,  9  Cir.,  1949,  176  F. 

(2d)  810,  it  was  said,  at  page  813: 

'*0n  the  evidence  adduced,  the  trial  judge  found 
tha  at  all  times  here  relevant  appellee  was  not 
serving  the  public  and  was  thus  not  furnishing  a 
public  performance  for  profit  within  the  defini- 
tion of  the  Federal  taxing  statute.  The  two  wit- 
nesses for  the  Government  failed  to  convince  him 
otherwise  and  he  ordered  judgment  for  appellee 
in  the  amount  of  the  refund,  plus  interest. 

On  this  record  we  think  the  case  falls  within 
Rule  52(a)  of  the  Federal  Rules  of  Civil  Proce- 
dure, 28  U.S.C.A.  in  part  providing:  ^Findings 
of  fact  shall  not  be  set  aside  unless  clearly  erro- 
neous, *  *  *  '  Clear  error  calling  for  reversal  is 
not  present  and  the  Government's  presentation 
fails  to  convince  us  otherwise." 

Tested  by  the  foregoing  rules,  the  record  discloses 
ample  evidence  to  support  the  two  elements  of  void- 
able preference  which  formed  the  issues  tried  and  the 
findings  to  that  effect  made  by  the  trial  Court  against 
appellants. 

(a)  The  transfer  was  made  while  the  debtor  was  insolvent. 

The  trial  Court  made  the  following  findings: 

'*(8)  That  within  four  (4)  months  next  pre- 
ceding the  filing  of  said  involuntary  petition  in 


bankruj)tcy  on  November  9,  1949,  and  more  par- 
ticularly on  September  12,  1949,  and  in  the  Dis- 
ti'ict  afoi'esaid,  and  while  said  bankrupt,  Brick 
O'Gold,  a  c()r})()i"ation,  was  then  and  there  insol- 
vent, defendants  caused  a  writ  of  attachment  to 
be  issued  and  levied  on  property  belons^in^  to  said 
Brick  O'Gold,  a  corporation,  bankrupt,  *  *  * 

(4)  That  at  the  time  of  the  levy  of  the  writ 
of  attachment  on  September  12,  1949,  defendants 
and  each  of  them  had  reasonable  cause  to  believe 
that  the  enforcement  of  the  levy  of  attachment 
would  effect  a  [)reference  and  that  defendants 
and  each  of  them,  at  the  time  of  said  levy  and  at 
all  times  thereafter,  had  reasonable  cause  to  know 
that  bankrupt  corporation  was  then  and  there  in- 
solvent.'^ (T.  11-12.) 

There  is  ample  evidence  in  the  record  to  support 
the  finding-  that  at  the  time  the  transfer  was  made  the 
debtor  was  insolvent.  The  president  of  bankrupt  cor- 
])oration  testified  as  follows: 

'*Q.     Can  you  tell  us,  Mr.  Loudolph,  were  you 
in  active  conduct  of  the  corporation's  business  in 
September,  1949  ? 
A.     Yes,  sir. 

Q.     Do  you  know  what  the  assets  and  liabili- 
ties of  the  corporation  consisted  of? 
A.     Yes,  sir. 

Q.  Can  you  tell  the  Court  substantially  what 
the  assets  were  on  Se]^tember  12,  1949? 

A.     Well,  the  market  value  of  the  assets  were 

approximately 

Mr.  Berp:er.  Just  a  moment.  T  will  object  to 
that,  your  Honor.  The  questioTi  was  what  were 
the  assets,  not  what  were  the  value  of  the  assets. 
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The  Court.  What  were  the  assets,  and  then 
you  may  vahie  them.  What  did  the  assets  consist 
of,  real  estate,  personal  property,  manufacturing 
merchandise? 

A.  The  assets  consisted  of  plant  and  equip- 
ment, accounts  receivable,  notes  receivable,  very 

little  cash,  truck  equipment.  *  *  *'^   (T.  22-23.) 
******* 

**Q.  Did  the  corporation  own  this  equipment 
you  speak  of  free  and  clear? 

A.  No,  we  had  a  chattel  mortgage  with  the 
Pacific  National  Bank,  San  Francisco. 

Q.  And  was  that  property  subsequently  sold 
by  the  bank? 

A.     Yes,  they  sold  it. 

Q.  And  what  was  the  balance  due  and  owing 
the  bank  at  the  time  of  the  levy  of  this  attach- 
ment on  September  12,  if  you  know? 

A.  $9,000,  ])lus  a  small  amount  of  interest,  but 
the  loan  was  $9,000. 

Q.  And  what  did  the  property  bring  upon 
sale? 

A.     $5999.99. 

Q.  $5999.99.  Now,  were  all  of  the  accounts  re- 
ceivable collectable  on  Septem])er  12,  1949? 

A.  No.  One  of  our  main  troubles  was  that  the 
accounts  receivable  were  not  collectable.  The 
stores  were  not  doing  well. 

Q.  Now,  you  have  set  forth  here  under  sched- 
ule A-3  the  list  of  names,  addresses  and  amounts 
of  the  unsecured  creditors,  is  that  correct?  Will 
you  take  a  look  at  the  schedules  which  you  signed? 

A.     This  is  a  coi*rect  list  of  our  creditors. 

Q.  And  how  much  was  owing  at  the  time  of 
the  execution  of  the  schedules? 


The  Court.     That  was  in  November? 

Mr.  Marc^olis.     That  is  correct. 

A.  About  $43,000  on  these  unsecured.  I  notice 
some  salaries  in  here,  might  make  that  a  little 
higher. 

Q.  Yes.  Was  the  amount  more  or  less  on  Sep- 
tember 12,  1949? 

A.  No,  it  was  approximately  the  same  because 
we  got — our  situation  l^ecame  so  bad  that  we  had 
to  pay  cash  for  everything.  We  operated  on  a 
COD  basis;  everybody  put  us  on  a  COD. 

Q.  Now,  outside  of  the  accounts  receivable, 
did  you  have  any  other  assets  ? 

A.  We  had  some  notes  on  balance  due  of 
stores  that  was  pledged  to  the  Pacific  National 
Bank  along  with  the  plant  and  equipment. 

Q.  Did  you  have  any  equity  in  those  notes  on 
September  12,  1949? 

A.  Yes,  we  had  some  equity — I  don't  know, 
because  the  bank  still  has  the  notes  and  they  real- 
ized $6000,  or  $5999,  and  T  don't  know  just  how 
they  came  out  on  the  balance.  I  know  it  made 
some  settlements,  but  they  were  very  low. 

Q.  Were  all  of  the  equity  or  value  of  the  notes 
plus  whatever  could  be  recovered  on  the  accounts 
receivable  and  any  other  assets  you  had  sufficient 
to  pay  the  general  creditors? 

A.  ^  No.  ^ 

The  Court.  What  were  the  accounts  receivable 
as  shown  in  the  petition  for  bankruptcy?  Aren't 
they  set  out  in  the  assets. 

Mr.  Margolis.     They  are.  Your  Honor. 

The  Witness.  T  could  give  them  at  the  time 
very  closely  but 
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Q.  (by  Mr.  Margolis).  Look  at  schedule  B-3. 
Probably  not  familiar  with  the  caption,  the  wit- 
ness isn't. 

The  Court.     Yes,  you  find  it  for  him. 

Q.  (by  Mr.  Marj^olis).  The  court  wants  to 
know  what  the  accounts  receivable  were,  Mr.  Lou- 
dolph?   You  find  them  under  schedule  B-3. 

A.  They  are  in  a  total  of  approximately  $13,- 
500,  some  cents. 

Q.     Did  you  have  any  other  assets'? 

The  Court.  You  say  those  accounts  receivable 
were  not  very  good,  there  were  not  a  great  many 
of  them  collectable? 

The  Witness.  They  weren't  collectable  because 
the  stores  were  not  making  money.  We  gave  this 
credit  to  hope  for  the  better,  which  never  hap- 
pened. If  we  ever  tried  to  collect  these  the  stores 
would  have  to  close. 

Q.  (by  Mr.  Margolis).  Did  you  owe  any  taxes 
also,  Mr.  Loudolph? 

A.    Yes,  sir. 

Q.  Will  you  look  at  schedule  A-1  and  tell  how 
much  in  taxes  you  owed ;  schedule  A-1  as  set  forth 
there  ? 

A.     $976. 

Q.  I  notice  also  on  the  schedule  A-4,  signed 
by  yourself  as  president  of  the  Brick  O'Gold,  that 
there  was  an  obligation  to  the  Morris  Plan  in  the 
sum  of  $14,866. 

A.  That  is  a  contingent  liability.  The  stores 
bought — when  the  people  bought  the  stores  they 
financed  with  the  Morris  Plan,  some  of  them  did. 
We  went  on  the  notes  along  with  them  as  a  con- 
tingent liability. 


Q.  And  at  the  time  of  the  attachments,  Sep- 
tember 12,  13,  1949,  did  you  owe  the  Morris  Plan 
any  money  ? 

A.  Did  we  owe  them  besides  this  contingent 
liability? 

Q.     Yes. 

A.  We  owed  them  a  small  amount,  maybe 
$2000.  rt  was  covered  by  the  truck  equipment 
and  automobile. 

Q.     I  see. 

Mr.  Margolis.  Now,  I  exhibit  to  counsel.  Your 
Honor,  the  claims  from  the  clerk's  office  being  31 
in  number. 

The  Court.     Unsecured  creditors? 

Mr.  Margolis.  That  is  correct.  Your  Honor.  I 
haven't  run  a  total  on  them  as  yet,  Your  Honor. 
I  just  picked  them  up  this  morning.  They  repre- 
sent the  claims  approved  and  allowed.  Subject 
to  checking,  however,  if  Your  Honor  please,  in 
that  file  of  secured  claims,  which  of  course  we 
have  to  leave  out  in  our  computation  of  the  un- 
secured creditors  for  the  purpose  of  having  coun- 
sel examine  the  file  so  that  I  can  exhibit  it  to  the 
witness 

The  Court.  Can  you  state  whether  they  are 
approximately  the  same  as  that  shown  in  the  peti- 
tion schedules? 

Mr.  Margolis.  Schedules — that,  I  don't  know 
without  checking,  Your  Honor.  Often  times  in 
the  matters  creditors  phone  in  to  inquire  what 
possible  assets  are  in  a  certain  case  and  w^on't 
go  to  the  trouble  or  expense  of  a  Notary  fee  to 
prepare  a  claim.  These  claims  came  into  the 
clerk's  office;  there  are  41.    There  may  be  one  or 
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two  more  secured  claims.  There  are,  however, 
sufficient  unsecured  claims  to  my  knowledge  to 
establish  the  percentage  theory  which  we  allege 
is  one  of  the  elements  and  with  which  there  is  no 
dispute. 

Mr.  Berger.  I  don't  know  what  he  means  by 
dispute,  I  don't  know  if  it  is  a  disputed  fact.  I 
haven't  gone  into  the  matter.  I  feel  from  our 
evidence  we  will  prove  that  they  were  not  even 
entered,  and  don't  have  any  point  in  going  into 
these  claims,  but  I  can't  see — I  don't  dispute 
them;  however,  it  is  assumed  I  must  dispute 
them.  1  don't  know  anything  about  them,  I 
haven't  seen  them  until  now.  However,  to  save 
the  time  of  the  Court,  if  the  Court  desires  to  ad- 
mit them,  giving  me  a  chance  later 

The  Court.  Yes,  you  may  do  that,  and  I  should 
like,  before  we  close  the  case  to  know  the  total, 
have  a  total  run. 

Mr.  Margolis.  T  will  undertake  to  do  that. 
Your  Honor,  and  I  might  add  if  counsel  is  cor- 
rect in  part,  as  we  have  stipulated  at  the  begin- 
ning of  the  case,  the  only  issues  is  the  questions 
of  insolvency  of  the  corporation  and  the  knowl- 
edge by  the  defendants  and  this  attempt  to  offer 
these  claims,  merely  information  for  the  Court. 
How^ever,  if  they  are  immaterial  they  will  be  dis- 
regarded. If  Your  Honor  wishes  to  know  the 
amount  T  will  run  a  total  and  counsel  can  check 
it  and  T  will  offer  it  to  the  Court  at  the  afternoon 
session. 

The  Court.  After  the  noon  recess  give  me  a 
total. 

Mr.  Margolis.     Yes. 
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Q.  The  sehediil(»s  which  you  hold  show  indebt- 
edness in  excess  of  $40,000,  the  schedules  you  hold 
in  your  hands,  unsecured  creditors? 

A.     Yes,  sir. 

Q.  And  tlie  assets  whicli  you  have  told  us 
about  comprise*  these  accounts  receivable,  and  you 
mentioned  somethinir  about  some  personal  prop- 
erty which  was  mortcfa^ed,  and  did  the  corpora- 
tion recoiv(»  any  o(]uity  out  of  the  sale  of  that 
property  ? 

A.  No,  sir,  you  mean  the  plant  and  the  equip- 
ment? 

Q.     That  is  correct. 

A.     No,  it  did  not. 

The  Court.     On  any  real  estate? 

A.  No,  sir,  it  was  all  machinery  and  office 
equipment. 

Q.  (l)y  Mr.  Mar^olis).  The  corporation  didn't 
own  any  real  estate? 

A.     No,  sir. 

Q.     No  stocks  or  bonds? 

A.     No,  sir. 

Q.  And  did  the  condition  of  the  cor])oration 
between  September  12  and  the  date  of  the  filing 
of  the  involuntary  petition  on  November,  T  be- 
lieve it  was  the  9th 

The  Court.     November  9th. 

Q.     November  9,  .<>et  better  or  worse? 

Mr.  Berber.  Just  a  moment.  If  Your  Honor 
please,  that  cei-tainly  is  calling  for  a  conclusion 
imless  some  proof  either  by  books  or  records,  as 
to  whether  they  j^ot  better  or  worse.  Merely  a 
statement,  a  i)ald  statement  without  any  founda- 
tion whatsoever — 1  will  object  to  that  statement. 
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Mr.  Mars^olis.  It  seems  to  me  if  the  witness 
was  an  active  o])erat()r  of  the  business,  Your 
Honor,  he  would  be  one  who  would  know  whether 
the  business  improved  or  whether  it  didn^t. 

The  Court.  Ask  him  c^enerally  what  the  con- 
dition of  the  business  was  on  Se])t(^mber  12. 

Mr.  Berger.  The  point  in  issue,  Your  Honor, 
would  be  that  in  September  of  1949,  but  not  in 
November  as  to  whether  it  changed  or  not,  be- 
cause the  books  themselves  would  disclose  that. 

The  Court.  He  may  state  on  September  12, 
1949,  what  was  the  condition  of  the  business,  ap- 
proximately what  were  the  assets,  liabilities  and 
so  forth. 

Q.  (by  Mr.  Margolis).  Will  you  answer  the 
question  ? 

A.  The  situation  of  the  corporation  on  Sep- 
tember 12  was  just  about  the  same  as  it  was  in 
this. 

Q.     As  set  forth  in  the  schedules? 

A.     Yes. 

Mr.  Berger.  I  move  to  strike  out  the  answer 
as  not  responsive. 

The  Court.  1  will  allow  that  in.  He  stated  on 
November  12,  what  the  condition  was.  He  says  as 
President  of  the  corporation  that  on  September  12 
it  was  in  approximately  the  same  condition. 

The  Witness.  1  would  say  the  only  change  was 
some  labor.  We  weren't  paying  our  labor  in  that 
period,  and  got  slightly  worse  because  of  the 
labor,  by  buying  everything  on  COD,  on  a  (^OD 
basis. 

The  Court.     Weren't  paying  your  labor V 

The  Witness.     No. 


The  Court.  You  mean  you  didn't  kee])  u]) 
with  your  \va<2:es? 

A.     That  is  right,  sir. 

Q.  (by  Mr.  Marc:olis).  And  why  didn't  you 
j)ay  your  hibor? 

A.     We  didn't  liave  the  money. 

Q.  Now,  do  you  know  Mr.  Norberg  who  is  sit- 
ting here  in  the  Courtroom? 

A.    Yes,  sir. 

Q.  And  can  you  tell  the  Court  w^hen  you  first 
met  Mr.  Norberg? 

A.  I  first  met  Mr.  Norberg  in  what  we  eall  the 
Lakeside  Store  on  Ocean  Avenue. 

Q.     Could  you  tell  us  the  date,  approximately? 

A.     About  the  8th  of  September. 

Q.     Of  1949? 

A.     1949,  right  in  there.   It  was  a  Saturday. 

Q.     Who  was  present  at  that  meeting? 

A.  Mr.  Norberg,  Miss  Lee,  who  is  in  the 
courtroom. 

Q.     She  was  an  officer  of  the  corporation? 

A.     Yes,  sir. 

Q.     Yourself  and  Mr.  Norberg? 

A.     Yes,  sir. 

Q.  Can  you  tell  the  Court  the  reason  for  Mr. 
Norberg 's  visit  or  invitation  to  the  Lakeside  place 
of  the  bankrupt  corporation? 

A.     I  think 

The  Court.  Mr.  Margolis,  isn't  it  tlu^  vn\v  of 
this  Court  that  counsel  stand? 

Mr.  Margolis.     I  ])(\u-  your  pardon;  1  am  soi'ry. 

Q.     Go  ahead. 

A.  Mr.  Norberg  phoned  me  in  the  morning. 
He  said  he  wanted  to  have  a  talk  with  u\i\  and  1 
said,  well,  we  could  talk  if  he  wanted  to  come  up 
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on  a  Saturday  afternoon.  Ho  said,  I  will  come 
right  up,  and  ho  oamo  up  and  I  had  some  facts 
and  figures  at  my  disposal  there. 

Q.  Did  ho  tell  you  what  he  wanted  to  come  up 
about? 

A.  Told  me  he  wanted  to  eome  up  about  KJBS 
indebtedness. 

Q.  Yes.  And  ho  came  out  to  the  place  on 
Lakeside  Street? 

A.     Yes. 

Q.     How  long  a  time  did  he  spend  there? 

A.  Well,  we  had  a  long  chat,  probably  half 
hour,  twenty-five  minutes,  half  hour. 

Q.  Can  you  tell  the  court  what  you  said  and 
what  Mr.  Norberg  said  in  response  to  your  state- 
ments and  vice  versa? 

A.  Mr.  Norberg  was  very  cooperative  with  me 
and  we  went  over — I  had  a  financial  statement,  T 
went  over  the  financial  statement  and  the  condi- 
tions of  the  corporation  with  Mr.  Norberg.  I  ex- 
plained to  him  what  our  difficulties  were,  that  we 
were  seeking  new  capital  and  we  had  a  couple  of 
good  prospects  to  come  in  with  us  and  if  the 
people  we  owed  money  to  would  go  along  with  us 
we  might  be  able  to  pull  it  out,  but  if  we  didn't 
we  weren't  to  get  any  new  ca])ital  we  couldn't  pay 
anyway.  And  Mr.  Norberg  was  cooperative  and 
I  gave  him  all  of  the  information  that  I  had,  ex- 
plained the  situation  about  the  stores,  they  weren't 
doing  well  and  although  it  looked  like  we  had 
some  accounts  receivable  some  of  them  were  un- 
collectablo  and  that  wo  were  just  in  bad  shape  if 
we  didn't  get  this  new  capital  in. 

Q.  And  what  did  Mr.  Norberg  say  in  response 
to  your  explaining  to  him  what  the  situation  was 
from  this  financial  statement,  if  you  can  tell  us? 
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A.  Mr.  Norberc:  didn't  comment  very  much, 
more  or  less  listened  to  what  T  was  telling  him. 

Q.  Yes.  And  was  Miss  T^ee  present  at  this 
conversation,  or  was  she  about  the  premises? 

A.     She  was  workinu*  in  tlie  store. 

Q.     Slie  (lidiTt  licar  anythinu'  that  went  on? 

A.  T  don't  know,  hut  shv  wasn't  active  in  the 
conference. 

Q.  What  else  was  said  l)y  you  to  Mr.  Norberc: 
and  by  him  to  you  at  that  time? 

A.  Well,  the  main  theme  of  the  conversation, 
as  r  was  explainino-  to  Mr.  Norberc;  the  serious 
condition  of  the  corporation  and  the  fiGfures. 

Q.  Did  you  discuss  with  him  the  financial  con- 
dition of  the  corporation  at  that  time? 

A.     Yes,  I  had  the  financial  statement  with  me. 

Q.  And  did  you  2:0  over  it  in  detail,  the  items 
set  forth  in  the  financial  statement? 

A.     Yes,  we  did,  I  went  over  with  him 

Q.  And  what  if  any  thine:  did  he  say  at  the 
conclusion  of  that  conference? 

A.  Well,  the  best  of  my  knowledge  he  said 
he  didn't  know  what  he  was  i2:oin.s:  to  do.  My 
efToi-ts  with  Mr.  Norberg  were  to  try  and  con- 
vince him  that  there  was  no  value  in  starting  an 
action,  if  he  did  something  like  that  it  would  ruin 
our  chances  to  Q:ei  new  capital,  and  there  was  no 
decision  made  by  Mr.  Norberg  at  that  meeting. 

Q.  Did  you  discuss  with  him  that  ycMi  were 
having  financial  difficulties  at  that  time? 

A.     Yes,  we  were  definitely. 

Q.  And  you  told  him  all  the  details  in  connec- 
tion with  the  business? 

A.  It  was  common  knowledge.  Even  KJT^S, 
his  client,  had  been  talking  with  us. 
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The  Court.     Yes,  he  could  see  what  was  coming. 

Q.  Yes.  Just  tell  us,  you  stated  to  Mr.  Nor- 
berg  at  that  time  with  respect  to  the  financial 
condition  of  the  corporation  and  enumerated  that 
it  is  common  knowledge? 

A.  Yes,  I  went  over  it  with  great  detail  with 
Mr.  Norberg. 

Q.  And  he  left  after  you  had  about  a  half 
hour's  conference? 

A.    Yes. 

Q.  Within  a  few  days  this  attachment  suit  was 
brought? 

A.    Yes. 

Q.  Did  you  have  any  discussions  or  confer- 
ences with  Mr.  Norberg  after  the  attachment? 

A.  Yes,  Mr.  Norberg  closed  up  two  of  our 
stores.   He  worked  closely  with  a  Mr.  Kolb. 

Mr.  Berger.  I  move  to  strike  the  answer  as 
not  responsive  to  the  question,  any  other  con- 
ferences with  Mr.  Norberg  after  that  time,  only 
confine  himself  to  the  question. 

The  Court.  I  don't  think — he  says  that  he 
closed  the  stores  by  this  attachment  and  worked 
through  Mr.  Kolb,  the  attorney."  (T.  24-34.) 

'^Q.     Who  is  Mr.  Kolb?   He  is  an  attorney? 

A.    He  is  an  attorney. 

Q.     Representing  a  creditor? 

A.  Yes,  Pacific  Mechanical  and  Electrical 
Company. 

Q.    What? 

A.  Pacific  Mechanical  and  Electrical  Com- 
pany. 

Q.     One  of  the  creditors  listed  in  the  schedules? 

A.     Yes,  sir.''  (T.  35.) 
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A.  Mr.  Norherc:  didn't  coinrnent  very  much, 
more  or  less  listened  to  what  I  was  tellinc:  him. 

Q.  Yes.  And  was  Miss  Lee  present  at  this 
conversation,  or  was  she  about  the  premises? 

A.     She  was  workin^•  in  the  store. 

Q.     Slu*  didn't  liear  aiiytliinu'  tliat  wcMit  on? 

A.  I  don't  know,  hut  she  wasn't  active  in  the 
conference. 

Q.  What  else  was  said  by  you  to  Mr.  Norberir 
and  by  him  to  you  at  that  time? 

A.  Well,  the  main  theme  of  the  conversation, 
as  T  was  explainino-  to  Mr.  Norberc:  the  serious 
condition  of  the  corporation  and  the  ficfures. 

Q.  Did  you  discuss  with  him  the  financial  con- 
dition of  the  corporation  at  that  time? 

A.     Yes,  I  had  the  financial  statement  with  me. 

Q.  And  did  you  ,g:o  over  it  in  detail,  the  items 
set  forth  in  the  financial  statement? 

A.     Yes,  we  did,  I  went  over  with  him 

Q.  And  what  if  anythinc^  did  he  say  at  the 
conclusion  of  that  conference? 

A.  Well,  the  best  of  my  knowledge  he  said 
he  didn't  know  what  he  was  c^oine:  to  do.  My 
effoi-ts  with  Mr.  Norberg  were  to  try  and  con- 
vince him  that  there  was  no  value  in  startinc:  an 
action,  if  he  did  somethinc:  like  that  it  would  ruin 
our  chances  to  c^et  new  capital,  and  there  was  no 
decision  made  by  Mr.  Norbei'c:  at  that  meetinc:. 

Q.  Did  you  discuss  with  him  that  you  were 
havinn-  financial  difficulties  at  that  time? 

A.     Yes,  we  were  definitely. 

Q.  And  you  told  him  all  the  details  in  connec- 
tion with  the  business? 

A.  It  was  common  knowledge.  Even  KJBS, 
his  client,  had  been  talking  with  us. 
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The  Court.     Yes,  he  eoiild  see  what  was  coming. 

Q.  Yes.  Just  tell  us,  you  stated  to  Mr.  Nor- 
berg  at  that  time  with  respect  to  the  financial 
condition  of  the  corporation  and  enumerated  that 
it  is  common  knowledge? 

A.  Yes,  1  wont  over  it  with  great  detail  with 
Mr.  Norberg. 

Q.  And  he  left  after  you  had  about  a  half 
hour's  conference? 

A.    Yes. 

Q.  Within  a  few  days  this  attachment  suit  was 
brought? 

A.    Yes. 

Q.  Did  you  have  any  discussions  or  confer- 
ences with  Mr.  Norberg  after  the  attachment? 

A.  Yes,  Mr.  Norberg  closed  up  two  of  our 
stores.   He  worked  closely  with  a  Mr.  Kolb. 

Mr.  Berger.  I  move  to  strike  the  answer  as 
not  responsive  to  the  question,  an}^  other  con- 
ferences with  Mr.  Norberg  after  that  time,  only 
confine  himself  to  the  question. 

The  Court.  I  don't  think— he  says  that  he 
closed  the  stores  by  this  attachment  and  worked 
through  Mr.  Kolb,  the  attorney.''  (T.  24-34.) 

«  *  *  *  »  *  4t 

^^Q.     Who  is  Mr.  Kolb?   He  is  an  attorney? 

A.     He  is  an  attorney. 

Q.     Representing  a  creditor? 

A.  Yes,  Pacific  Mechanical  and  Electrical 
Company. 

Q.    What? 

A.  Pacific  Mechanical  and  Electrical  Com- 
pany. 

Q.     One  of  the  creditors  listed  in  the  schedules? 

A.     Yes,  sir."  (T.  35.) 


On  cross-examination  this  witness  testified: 

''Q.  Now,  the  list  of  unsecured  creditors  that 
you  had,  that  you  talked  about,  was  that  the  same 
list  that  was  unsecured  in  October,  in  September 
of  1949,  or  November,  which?  Do  you  know  off- 
liand,  or  without  referring  to  your  books? 

A.  The  list  was  primarily,  it  was  the  same  with 
the  exception  of  an  accounting  l)ill  that  was  to 
come  in,  and  an  attorney  bill  that  was  to  come  in 
and  som(»  additions  in  labor.  Aside  from  that  it 
was  the  same. 

Q.  Yes.  When  did  you  go  on  a  C.O.D.  basis, 
Mr.  Loudolph,  with  the  various  creditors  that 
you  had? 

A.     Sometime  in  August. 

Q.     In  August.   Up  to  that  time 

A.  We  put  our  stores  on  a  C.O.D.  basis  and 
then  we  paid  on  a  C.O.D.  basis.  We  didn't  give 
the  store  any  more  credit. 

Q.  Then  you  were  on  a  C.O.D.  basis  with  your 
creditors  ? 

A.     Yes,  sir. 

Q.     When  was  that? 

A.     In  August. 

Q.     You  did  that  voluntarily  ? 

A.     No,  began  to  get  behind. 

Q.    Yes. 

A.     Only  way  we  could  get  our  materials. 

Q.  Now,  you  stated  that  your  liabilities  were 
the  same,  approximately  the  same  in  September 
as  in  November? 

A.     Yes,  sir. 

Q.  And  that  with  the  exception  that  you  didn't 
pay  for  the  salaries  in  November? 

A.  Yes,  and  the  exception  that  we  had,  that 
accounting  hill  still  due  mid  the  attorney  work. 
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Q.     And  didn't  you 

A.     Some  smaller  ones. 

Q.  Didn't  you  withdraw  from  your  cash  fund 
the  same  amount  of  money,  at  least  don't  your 
books  show  that  you  withdi'ew  from  your  ac- 
count fund  the  amount  of  the  salaries  you  should 
have  been  paying  to  the  employees? 

A.  Stopped  salaries  in  July,  took  no  salaries, 
the  offices  took  no  salaries  after  July. 

Q.  The  salaries  you  referred  to  were  the  of- 
ficer's salaries? 

A.     No. 

Q.  What  were  the  salaries  you  were  referring 
to? 

A.  I  am  referring  to  the  driver  and  the  girl 
in  the  office. 

Q.  Was  the  driver  a  member  of  the  corpora- 
tion? 

A.     No,  sir. 

Q.    Was  the  girl  in  the  office? 

A.     No,  sir. 

Q.     Did  they  get  paid  since  July? 

A.  Small  amounts,  l)ut  there  is  still  a  balance 
owing  to  them. 

Q.  And  you  did  not  deduct  that,  the  amount 
of  monies  due  them,  those  two  only,  from  your 
cash  fund? 

A.  No,  we  paid  them  as  we  could,  gave  them 
sometimes,  gave  them  $50  on  account  of  their 
salary,  paid  as  we  could  and  when  we  had  to  close 
we  owed  them  approximately  $400  each. 

Q.  Coming  back  to  the  conversation  that  you 
first  had  with  Mr.  Norberg  when  he  called  upon 
you  in  September,  you  showed  him  the  financial 
statement  at  that  time,  did  you? 
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A.     Yes,  sir. 

Q.     You  are  positive  of  that? 

A.     T  am,  T  had  it  ric^ht  there. 

Q.  AtkI  did  you  go  over  it  thoroughly  with 
him  ? 

A.     Yes,  sir. 

Q.  Did  you  toll  him  at  all  that  you  were 
expecting:  new  capital   to  come  in? 

A.     Yes,  sir. 

Q.  And  did  you  tell  him  where  you  were 
cfoing  to  .2:et  new  capital? 

A.  I  don't  know.  We  were  working  with  a 
man  named  Pate. 

Q.  He  was  a  man  who  used  to  call  on  you 
and  he  was  anxious  to  come  in  with  you? 

A.  The  main  i*eason  I  brought  up  that  with 
Mr.  Norberg,  T  told  him  he  would  make  our 
chances  very  slight  if  an  action  was  put  on  at 
this  time. 

Q.     Slight  for  what? 

A.  To  get  additional  capital  that  would  put 
us  on  our  feet. 

Q.  Did  you  mention  anything  at  all  about 
getting  a  loan  from  R.F.C.? 

A.  Yes,  sir,  we  were  working  with  our  B.F.C. 
— probably  came  out  in  the  conversation. 

Q.     Probably  did — what  happened? 

A.     We  didn't  get  it. 

Q.     Did  you  make  application  for  it? 

A.  Yes,  an  application  in  the  sense  that  I 
had  about  four  conferences — they  don't  take  ap- 
plications in  the  R.F.C.  unless  it  is  going  to  go 
through,  but  they  talk  with  you.  I  had  the  Pa- 
cific   National    Bank    introduce   me,    but    I    had 
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quite  a  few  conferences  with  the  R.F.C.  but 
they  didn't  think  that  it  was  worth  while  to  put 
in  an  application. 

Q.  In  other  words,  3^our  business  was  too 
small  for  them  to  invest  in? 

A.  I  don't  think  it  was  a  matter  of  size,  it 
was  just  that  the  statement  didn't  look  good 
enough. 

Q.  Is  that  the  same  financial  statement  you 
are  talking  about? 

A.     Yes,  sir. 

Q.     The  same  one  you  showed  to  them? 

A.     Yes,  sir.  (T.  47-50.) 

This  testimony  plainly  measures  up  to  the  defini- 
tion of  * 'insolvent"  contained  in  Section  1(15)  of 
the  Bankruptcy  Act  (11  U.S.C.A.,  Sec.  1(15).) 

(b)  The  transfer  was  made  at  a  time  when  the  appellant  creditors 
had  reasonable  cause  to  believe  that  the  debtor  was  insolvent. 

In  the  previously  quoted  finding  (4)  the  trial  Court 
found  ''That  at  the  time  of  the  levy  of  the  writ  of 
attachment  on  September  12,  1949,  defendants  and 
each  of  them  had  reasonable  cause  to  believe  that 
the  enforcement  of  the  levy  of  attachment  would 
effect  a  preference  and  that  defendants  and  each  of 
them,  at  the  time  of  said  levy  and  at  all  times  there- 
after, had  reasonable  cause  to  know  that  bankrupt 
corporation  was  then  and  there  insolvent.'*  (T.  12.) 

The  issue  of  *' reasonable  cause"  was  essentially 
one  of  fact  for  the  trial  Court  as  the  trier  of  fact, 
including  the  facts  proved  and  all  reasonable  infer- 
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t'lices  that  might  he  di-awii  therefrom,  and  as  there 
was  suhstantial  evidence  to  support  liis  findings  on 
the  suhject  they  must  l)e  accepted  as  conclusive  on 
appeal.  {Kaufman  v,  Tredway,  105  U.S.  271,  25  S. 
('t.  33,  49  L.  Ed.  190;  Pyle  v.  Texas  Transport  etc. 
Co.,  238  U.S.  90,  35  S.  Ct.  667,  59  L.  Ed.  1215;  Rem- 
infiton  on  Bavkntpfcif,  Vol.  4-A,  Sec.  1707.)  That 
the  trial  Court  as  the  trier  of  fact  had  broad  power 
to  sift  the  evidence  and  determine  the  credibility  of 
\hv  witnesses  w^ho  appeared  before  him,  is  undeni- 
able. (Qvock  Tinq  v,  TJynted  States,  140  U.S.  417, 
420-1,  11  S.  Ct.  733,  734-5,  35  L.  Ed.  501,  502.) 

The  secretai'V  of  ])ankrupt  corporation  gave  this 
testimony: 

''Q.  And  you  knew  that  the  amount  of  this 
claim  that  Mr.  Norberg  came  out  to  collect,  as 
you  have  told  us,  w^as  past  due  for  some  time? 

A.    Yes. 

Q.  Will  you  tell  the  Court  substantially  what 
occurred  in  that  meeting  when  he  came  out;  what 
you  said  to  him  and  w^hat  he  said  to  you? 

A.  Well,  he  asked  me  about  the  condition,  the 
financial  condition  of  the  company.  I  told  him 
that  we  were  in  financial  difficulties,  we  didn't 
have  the  money,  wanted  to  ])ay  our  creditors,  but 
weren't  able  to.  So  he  said  what  do  you  want 
us  to  do  about  it?  I  told  him  at  the  ])resent 
time  we  were  working  very  hard  with  a  luunber 
of  parties  seeking  additional  capital. 

Q.     Yes;  did  he  ask  you  any  questions? 

A.  lie  asked  also  if  they  were  the  only  ones 
we  owed   money   to.    I    said   no,   there   w^re  nu- 
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merous  ones.  He  also  asked  if  they  were  the 
largest  or  the  smallest,  and  I  said  we  had  many 
larger  and  many  smaller.  And  he  asked  how  we 
intended  to  take  care  of  our  obligations,  and  I 
felt  that  we  were  really  in  a  very  serious  con- 
dition, didn't  have  the  money  to  pay  them  and 
we  were  working,  trying  to  get  additional  capital. 

Q.     You  told  him  that? 

A.    Yes. 

Q.     What  did  he  say? 

A.  He  seemed  to  be  very  conscientious  and 
asked  what  other  assets  we  had,  whether  we  had 
stores  that  owed  the  company  any  money  or  not, 
and  I  said  yes,  they  did,  because  I  for  myself 
owed  money,  the  Lakeside,  and  I  know  I  owed 
money,  but  I  couldn't  pay  because  we  were  just 
starting  the  business  and  we  were  overly  hopeful 
and  we  just  kept  getting  behind. 

Q.  You  had  a  franchise  from  the  corporation 
and  you  were  operating  the  store? 

A.     The  Lakeside  store  was  mine. 

Q.     This  conversation  took  place 

A.     The  first  conversation  when  I  met  him,  yes. 

Q.  Anything  else  said  at  that  time  by  you 
and  by  Mr.  Norberg,  and  if  so,  tell  it  to  the  Court. 

A.  He  asked  whether  there  were  other  credi- 
tors. I  said  there  were,  so  he  said  what  do  you 
intend  to  do  about  that  and  I  said  we  had  to  get 
additional  capital  and  then  would  give  them  a 
certain  payment  and  the  rest  have  to  be  on  a  pay- 
ment plan.  He  said  he  wasn't  interested  in  other 
companies,  interested  in  his  own,  just  collecting 
for  his  one  client. 

Q.     How  long  did  this  conversation  take  place  ? 
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A.     Tlierc^  were  interruptions,   because  I  was 
working  at  the  store  myself  and  when  the  cus-     i| 
tomers  eame  in  I  had  to  stop,  but  I  would  say 
the  eonversation,  T  would  say  that  he  was  there 
for  at  least  twenty  minutes/'  (T.  116-118.) 

Appellants  ur^e  that  the  witness,  Mr.  Theodore  A. 
Koll),  an  attorney  at  law,  whom  they  produced,  and 
•'who  had  some  dealine^s  with  defendant  corporation 
after  the  attachment  was  levied  and  before  the  peti- 
tion in  bankruptcy  was  filed''  (App.  Op.  Bf.  p.  3), 
testified  to  certain  conversations  which  occurred 
**after  the  attachment  had  been  issued  and  levy 
made"  (Apj).  Op.  Bf.  p.  3).  The  evidence  referred 
to  by  appellants  was  ])roduced  by  them. 

Appellants'  contention  that  Mr.  Kolb  ^'had  some 
(lealin.e:s  with  defendant  corporation"  (w^e  assume 
what  is  meant,  is  bankrupt,  and  not  defendant) 
'* after  the  attachment  was  levied"  is  misleading:  and 
not  in  accordance  with  the  record.  The  witness  had 
(lealin.e:s  with  bankrupt  corporation  more  than  sixty 
(60)  days  ''prior"  to  the  transfer  in  question, 
namely,  correspondence  between  the  witness  who 
represents  Pacific  Electrical  and  Mechanical  Com- 
})any,  a  creditor  of  bankrupt,  and  the  bankrupt,  at- 
temptiujs:  to  collect  a  claim  against  bankrupt  and 
the  filinc:  of  a  suit  to  enforce  this  claim  on  August 
2,  1949,  mor(^  than  forty  (40)  days  prior  to  the 
transfer  in  question.  (T.  69-75.)  The  witness  at  this 
time  knew  that  the  bankrupt  corporation  was  de- 
fendant in  a  suit  brouu'ht  bv  an  accountiim'  firm   for 
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the  recovery  of  $5,000.00  (T.  82),  not  $500.00,  as 
perhaps  inadvertently  mentioned  by  appellants  (App. 
Op.  Bf.  4).  The  witness  fnrther  testified  that  his 
clients  insisted  he  proceed  to  juds^ment  on  the  suit 
brought  on  their  belialf  on  AuG^ust  2,  1949,  ''but 
would  hold  off  execution  if  sntisfactory  arrange- 
ments are  made.'^ 

''The  Court.  What  do  you  mean  by  satisfac- 
tory arrangements? 

The  Witness.     Payment  of  security. 

The  Court.     Payment  of  security? 

The  Witness.  Or  his  situation  work  itself  out 
in  such  a  way  they  could  see  their  way  clear  of 
certainty  of  payment. 

Q.     Go  ahead. 

A.  Especially  keeping  in  mind  it  takes  some 
time  to  obtain  a  judgment  in  the  event  that  the 
discussions  at  that  time  would  not  culminate  in 
satisfactory  arrangements.  So  we  proceeded — as 
a  matter  of  fact,  I  remember  the  attorney  for 
Mr.  Loudolph  and  Brick  O'Gold  Corporation 
stipulated  to  a  judgment  in  the  matter.  He  felt 
it  was  useless  to  enter  an  answer  in  the  matter 
and  a  judgment  was  entered. 

Mr.  Margolis.  I  move  what  he  felt  be  stricken, 
Your  Honor. 

The  Court.  Well,  I  will  strike  out  what  he 
felt.  As  a  matter  of  fact,  as  a  result  of  your 
conferences  with  your  client  you  both  allowed 
your  account  to  ripen  into  a  judgment? 

The  Witness.     That  is  correct. 

The  Court.     Not  satisfied  with  the  situation? 

The  Witness.  Weren't  satisfied,  largely  be- 
cause Mr.  Ix)udolph's  slowness  in  answering  com- 
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him,  and  the  fact  hv  made  appointments  and 
didn't  keep  thom  (juite  frequently.  Our  clients 
felt  they  wanted  to  have  something  stronger  than 
Just  Mr.  Loudo]])h's  word.  He  made  promises 
and  didn't  keep  them,  however,  whenever  h(^  did 
appear. 

The  Court.  Isn't  an  unusual  course,  a  debtor 
corporation  trying  to  keep  his  head  above  w^ater. 

The  Witness.  It  is  the  usual  situation  if  you 
are  short  of  cash. 

The  Court.  You  mean  your  clients  weren't 
satisfied  \vith  the  efforts  and  w^anted  either  cash 
money,  security,  or  a  judgment,  isn't  that  cor- 
rect? 

The  Witness.  That  is  correct.  We  weren't 
satisfied  with  the  efforts  on  the  part  of  Mr.  T.ou- 
dolph,  and  our  clients  w^anted  Miss  I.ee  in  the 
})icture  and  rather  have  her  run  the  show^  than 
Mr.  Loudolph,  because  from  certain  checks  that 
they  had  made  on  the  situation  they  weren't 
satisfi(»d  with  Mr.  T.oudolph's  management  of  the 
coi-poration,  they  wanted  Miss  Lee  to  take  over 
and  felt  the  only  way  to  do  that  w^ould  be  if 
Miss  Lee  was  in  active  control  of  the  business, 
not  Mr.  Loudolph. 

Q.  You  mentioned  that  judgment  was  stip- 
ulated to? 

A.  That  is  correct,  judgment  stipulated  to. 
When  the  attorney  for  Brick  O'Gold  assigned 
a  stipulation  and  judgment  entered  upon  the 
stipulation,  he  stated  that  he  had  no  defense 
to  the  action  and  it  was  useless  for  him  to  enter 
an  answer  in  the  matter,  so  stipulated  to  judg- 
ment and  judgment  w^as  entered. 


29 


Mr.  Maruolis.  May  T  interrupt,  please?  Do 
you  have  the  stipulation,  sir,  on  the  judgment? 
All  of  those  matters  become  important,  as  I  will 
demonstrate  a  little  later,  and  like  to  get  the 
chronology  here,  Your  Honor/-   (T.  82-84.) 

With  respect  to  the  testimony  of  this  witness 
relating  to  conferences  and  conversations  at  his  office 
'^subsequent"  to  September  12,  1949,  the  date  of  the 
transfer  in  question — this  evidence  was  likewise  pro- 
duced by  appellants.  Accordingly,  appellee's  case 
does  not  in  any  sense  depend  upon  this  testimony 
of  the  witness,  Mr.  Kolb,  and  furthermore  the  trial 
Court  was  under  no  obligation  to  either  believe  or 
consider  this  testimony.  With  respect  to  the  testi- 
mony of  this  witness  concerning  events  ^^ prior"  to 
the  date  of  the  transfer,  since  appellants  offered  this 
testimony,  it  is  respectfully  submitted,  they  are  bound 
by  it.  Hence,  where  the  District  Court  finds  an  issue 
against  an  appellant,  the  Appellate  Court  will  con- 
sider only  the  e^^dence  which  will  support  the  trial 
Court's  judgment.  (Knohlick  v.  Temple,  7  Cir.,  1947, 
159  F.  (2d)  197.) 

Appellant  Norberg,  on  cross-examination,  testified 
he  was  a  member  of  Central  Credit  Reporting 
Bureau,  that  is  owned  by  several  collection  agen- 
cies; that  his  office  number  with  that  agency  is  21; 
that  the  agency  supplies  its  members  with  informa- 
tion regarding  pending  suits  against  a  debtor;  that 
immediately  upon  receipt  of  an  account  for  collection 
it  is  sent  to  the  bureau  and  in  return  within  three 
or  four  days  the  sender  gets  back  the  information 
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debtor;  that  prosuminft'  the  claim  concerning-  the 
instant  controversy  went  to  the  bureau  on  Friday, 
September  9,  1949,  the  information  requested  would 
be  received  within  three  or  four  days.  (T.  165-1  f)8.) 
This  information,  which  is  set  forth  and  attached  to 
wiiat  is  designated  as  a  ''suit  card,''  Appellee's  Ex- 
hibit No.  (),  and  consisting  of  three  cards,  reveals 
the  suit  broucfht  hy  the  witness  Mr.  Kolb  for  his 
client  on  Au.oust  2,  1949  for  $1,401.00,  another  on 
Au.i^ust  8,  1949  for  rent  in  the  amount  of  $1,200.00, 
and  a  third  on  August  20,  1949  for  $334.00  for  money. 
In  addition  there  are  two  additional  suits,  subsequent 
to  September  12,  1949,  with  which  we  are  not  con- 
cerncHl. 

Section  60  of  the  Bankruptcy  Act  (11  U.S.C.A., 
Sec.  96)  does  not  require  that  a  creditor  have  actual 
knowled,u:e  that  his  debtor  is  insolvent,  and  subdivi- 
sion (b)  tliereof  specifically  provides  that  a  prefer- 
ence may  be  avoided  if  the  creditor  ''or  his  a.2:ent  act- 
ini;-  with  ivference  thereto"  has  reasonable  cause  to 
believe  that  the  debtor  is  insolvent.  And  it  is  a  G:en- 
ei-al  nih'  that  "notice  of  facts  which  woukl  incite 
a  man  of  ordinary  prudence  to  an  incjuii'v  under 
simihw  circumstances  is  notice  of  all  the  facts  which 
a  reasonably  dili.cent  incjuiry  would  disclose.''  ((rra)}- 
(h'soii  r.  National  Bank  of  Commerce,  2  Cir.,  1916, 
231  F.  800,  809;  Security-First  Nat.  Bank  of  Los 
Ail  gel  es  v.  Quittner,  9  Cir.,  1949,  176  F.  (2d)  997, 
1000.) 
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In  view  of  the  eircunistanees  disclosed  ])y  the 
testimony  quoted  under  this  sul)division  it  certainly 
cannot  he  said  tliat  the  findings  to  the  effect  that 
the  transfer  was  made  at  a  time  when  the  appellant 
creditors  had  reasonable  cause  to  believe  that  the 
debtor  was  insolvent  are  ''clearly  erroneous." 


2.  THE  CONTENTION  THAT  THE  JUDGMENT  FIXED  THE 
VALUE  OF  BANKRUPT'S  ASSETS  AT  THE  TIME  OF  THE 
ADJUDICATION  INSTEAD  OF  AT  THE  TIME  OF  THE 
PREFERENCE  IS  WITHOUT  MERIT. 

The  record  discloses  bankruptcy  intervened  upon 
the  filino-  of  an  involuntary  petition  on  November 
9,  1949,  on  which  the  order  of  adjudication  was  made 
and  entered  on  November  28,  1949.  (Exhibit  No.  5.) 
In  the  previously  quoted  finding  (3)  the  trial  Court 
found  ^'That  within  four  (4)  months  next  preceding 
the  filing  of  said  involuntary  petition  in  bankruptcy 
on  November  9,  1949,  and  more  particularly  on 
September  12,  1949,  and  in  the  District  aforesaid, 
and  while  said  bankrupt.  Brick  O'Gold,  a  corpora- 
tion, was  then  and  there  insolvent,  defendants  caused 
a  writ  of  attachment  to  be  issued  and  levied  on 
jjroperty  belonu'inp,-  to  said  Brick  O'Gold,  a  corpora- 
tion, bankrupt,  *  *  *''  (T.  11.)  It  is  obvious  that 
no  mention  is  made  of  the  date  of  adjudication.  Sim- 
ilarly, finding  (4)  wherein  the  trial  Court  found 
"That  at  the  time  of  the  levy  of  the  writ  of  attach- 
ment on  September  12,  1949,  defendants  and  each 
of   them    had    reasonable    cause    to    believe    that   the 
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enforcement  of  the  levy  of  attaclinieiit  would  effect 
a  preference  and  that  defendants  and  eacli  of  them, 
at  the  time  of  said  levy  and  at  all  times  thereafter, 
had  reasonahle  cause  to  know  that  bankrupt  coi-- 
poration  was  then  and  tliei'e  insolvent/'  (T.  12),  is 
(h^void  of  any  rel'erenee  to  tlie  date  of  adjudication. 

In  speakinu:  of  the  time  of  evaluatini^:  a  debtor's 
assets,  it  was  said  in  Palmer  Claif  Products  Co.  v. 
Brown,  1935,  297  U.S.  227,  228,  y){\  S.  Ct.  450,  451, 
SO  L.  Ed.  ()57: 

**Wlietlier  a  creditor  has  received  a  ])reference 
is  to  l)e  determined,  not  by  what  the  situation 
would  have  Ixhmi  if  the  debtor's  assets  had  been 
hquidated  and  distributed  amonc:  his  creditors 
at  the  time  tlie  alles^cd  preferential  payment  was 
made,  but  the  actual  effect  of  the  [)ayment  as 
determined  when  bankruptcy  results." 

Under  somewdiat  similar  circumstances  the  fore- 
going holding'  w^as  followed  by  the  Seventh  Circuit, 
in  Canrighf  r.  General  Finance  Corporation,  1941, 
123  F.   (2d)  98,  100. 

Aj)pellants  complain  that  appellee  did  not  sustain 
the  burden  of  proving  that  *'the  person  I'eceiving 
the  [)ayment  oi-  to  be  benefited  thereby  had  reason- 
al)le  cause  to  believe*  that  it  was  thereby  inteuded 
ht  he  (jiven  a  jni  frrenee.''  (Apj).  ()]).  Bf.  Hi.)  Tlu 
holding  uj)on  which  appellants  rely  is  from  a  de- 
cision of  the  Fifth  Circuit  in  1908.  This  is  not  the 
law,  for  since  1910,  the  ''debtor's  actual  intent"  has 
not  been  an  essential  element  in  the  determination  of 
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a  preference.  (Collier  on  Bankruptcf/,  14th  Edition, 
Vol.  3,  769;  Richardson  v.  Germania  Bank  of  City 
of  New  York,  2  Cir.,  1919,  263  F.  320,  322.) 


3.  THE  SUBSTANTIAL  RIGHTS  OF  THE  APPELLANTS  WERE 
NOT  AFFECTED  BY  THE  INTRODUCTION  OF  THE  BANK- 
RUPTCY SCHEDULES. 

Appellants'  ''point''  captioned,  ''The  Bankruptcy 
Schedules  Were  Improperly  Admitted  In  Evidence" 
(Apj).  Op.  Bf.  p.  17)  concerning  the  introduction  of 
the  file  of  the  bankruptcy  proceedings,  including  the 
bankrupt's  schedules,  is  prefaced  by  the  alien  state- 
ment, *' Obviously  an  objection  to  the  introduction  of 
said  schedule  would  have  been  of  no  avail."  (App.  Op. 
Bf.  p.  6.)  No  point  of  that  character  is  suggested  in 
the  "Concise  Statement  of  Points"  relied  upon  by 
appellants,  and  filed  by  appellants  under  Rule  19, 
subdivision  6,  of  this  Court.  (T.  212-213.)  Reply  to 
this  alien  statement  is  therefore  unnecessary. 

The  "point"  consists  in  a  quotation  from  Reming- 
ton on  Bankruptcy,  4th  Ed.,  Section  2260,  to  the  effect 
that  "the  schedules  of  the  bankrupt  are  inadmissible 
against  a  transferee,"  and  the  quotation  from  a  case 
there  cited  in  support  of  the  text.  (App.  Op.  Bf.  p.  17.) 
The  concluding  section  of  Remington's  said  Section 
2260  is  omitted  by  appellants.    It  reads: 

"But  due  objection  to  their  admission  must  be 
made  at  the  time,  else  the  objection  is  waived." 
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And  said  eoneliidinp:  sentence  is  fully  supported  by 
the  case  there  cited,  to- wit,  Ohey  r.  Adams,  5  Cir., 
268  F.  114,  IK). 

The  manner  in  which  a])])ellants  present  the  fore- 
p:oinp:  ** point"  demonstrates  the  advisability  of  requir- 
ing: strict  observance  of  Rule  20,  subdivision  2(d),  of 
this  Court  concei'nin^  specification  of  error.  Observ- 
ance of  the  rule  would  have  required  appellants  to 
**quote  the  i::rounds  urc^ed  at  the  trial  for  the  objec- 
tion and  the  full  substance  of  the  evidence  admitted.'' 
When  reference  is  made  to  the  record  it  will  be  found 
that  not  only  was  no  objection  made  to  the  intro- 
duction of  this  evidence,  but  appellants  sous^ht  and 
obtained  information  therefrom.  (T.  135.) 

Finally  n})))ellaiits  cross-examined  an  officer  of 
bankrupt  (•o]})()ration  in  (-(mnection  with  ])art  of  the 
bankruptcy  records  of  which  the  schedules  were  a 
part,  as  well  as  the  schedules.  (T.  43-44,  55-56,  59.) 
It  therefore  follows  that  even  if  it  be  assumed  that 
the  trial  Court  should  not  have  admitted  the  sched- 
ules, it  cannot  be  said  that  any  substantial  rights  of  the 
appellants  were  thereby  affected. 


4.  THE  JUDGMENT  OF  THE  TRIAL  COURT  WAS  SOUND  IN 
LAW  AND  SOUND  IN  FACT  AND  THEREFORE  SHOULD  BE 
AFFIRMED. 

It  was  said  in  In  re  Penfeld  Distilling  Co,,  6  Cir., 
1942,  132  F.  (2d)  694,  at  page  694: 

''Appellant  pulls  a  heavy  laboring  oar.    Find- 
ings of  fact  by  a  referee  in  bankruptcy,  confirmed 
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by  the  district  judc^e,  will  not  bo  set  aside,  on 
appeal  on  anythinLi:  less  tlian  a  demonstration  of 
plain  mistake." 

In  Securitji'FirHt  National  Bank  of  Los  Angeles  v. 
Quittner,  9  Cir.,  1949,  176  F.  (2d)  997,  it  was  said 
at  pa,2:e  999 : 

^^But  where  the  evidence  is  sneh  that  different 
conchisions  are  warranted,  the  deteiTnination  of 
the  question  here  involved  is  essentially  one  for 
the  trial  court.  For  even  where  there  is  no  doubt 
or  controversy  as  to  what  facts  came  to  the  atten- 
tion of  the  creditor,  the  question  as  to  whether  he 
acted  reasonably  in  making  no  further  inquiries, 
in  short,  whether  he  had  reasonable  cause  to  be- 
lieve the  debtor  insolvent,  is  generally  a  question 
of  fact." 

And  in  Goldstein  v,  Polakof,  9  Cir.,  1943,  135  F. 
(2d)  45,  where  the  Court  stated  at  page  45: 

** Recitation  of  the  evidence  follows  in  the  brief 
and  we  have  given  it  close  attention.  There  is, 
however,  nothing  before  us  but  a  request  that  we 
try  the  case  de  novo  on  the  record.  It  is  true  that 
appellant  states  in  each  of  his  'Specifications  of 
Errors'  as  to  the  court's  findings  that  *the  finding 
*  *  *  is  against  the  weight  of  and  not  supported 
by  the  substantial  evidence.'  But  in  each  instance 
the  issue  turns  upon  the  trial  coui*t's  conclusion 
from  substantial  documentary  evidence  together 
with  highly  conflicting  testimony  of  witnesses 
relating  thereto. 

Suffice  it  to  say  that,  applying  Rule  52,  Federal 
Rules  of  Ci\nl  Procedure,  28  U.S.C.A.  following 
section  723c,  in  giving  *♦  *  *  due  regard  *  *  *  to 
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the  opportunity  of  the  trial  court  to  judge  of  the 
credibility  of  the  witnesses/,  we  do  not  find  the 
trial  court's  findings  of  fact  ^clearly  erroneous.'  '' 

On  the  record,  it  is  clear  that  the  judgment  of  the 
District  Court  is  sound  in  law  and  sound  in  fact,  and 
appellee  therefore  respectfully  submits  that  the  judg- 
ment should  be  affirmed. 

Dated,  San  Francisco,  California, 
August  8, 1951. 

Max  H.  Margolis, 
James  M.  Conners, 
Attorneys  for  Appellee, 
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J.  R.  NowiERti,  an  individual  doing 
business  as  Nor  berg  Adjustment 
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August  9,  1950  and  filed  August  9,  1950. 


APPELLANTS'  PETITION  FOR  A  REHEARING, 


To  the  Honorable  William  Denmayi,  Chief  Judge,  and 
to  the  Honorable  Associate  Judges  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit: 

The  decision  of  this  Court  seems  to  be  predicated 
111  part  upon  the  point  that  the  appellant  had  rea- 
sonable cause  to  believe  that  the  corporation  was  in- 
solvent on  September  12,  by  reason  of  the  fact  that 
on  said  date  the  appellant  v^as  informed  that  the 
corporation  was  on  a  C.O.D.  basis  with  its  creditors, 
and  also  that  the  financial  statement  of  the  corpora- 
tion had  not  been  seen  by  the  appellant  until  seven 
days  after  the  aforesaid  date.  Appellant  feels  that 
such  finding  of  the  trial  Court,  which  finding  has  been 
affirmed  by  this  Court,  is  ''clearly  erroneous"  under 
the  Court  rule,  cited  in  the  Court's  opinion.  It  is  not 
the  appellant's  desire  or  intention  to  reiterate  any 
of  the  argimient  heretofore  presented,  but  a  casual 
reading  of  the  reporter's  transcript  shows  an  errone- 
ous assumption  by  the  trial  Court,  and  what  appears 
also  to  be  a  confusion  on  the  part  of  the  trial  Court. 

One  of  the  witnesses  for  the  appellant,  a  Mr.  KoU), 
an  attorney  at  law,  did  not  appear  into  the  picture 
until  approximately  ten  days  after  the  writ  of  at- 
taclmient  was  levied,  and  the  Court  seemed  to  be 
confused  in  thinking  that  Mr.  Kolb  was  counsel  for 
the  appi^Uant,  as  during  the  testimony  of  Mr.  Lu- 
dolph,  the  Court  seemed  to  have  that  assumption,  as 
stated  on  page  34 — '*He  says  that  he  closed  the  stores 
by  this  attachment  and  working  through  Mr.  Kolb,  the 
attorney." 


Mr.  Kolb  had  knowledge  of  the  financial  condition 
of  the  bankrupt  several  months  prior  to  the  writ  of 
attachment,  but  this  was  not  at  all  known  to  the  ap- 
pellant, and  in  fact  Mr.  Ludolph  did  not  even  inform 
the  appellant  at  the  time  he  visited  him  on  Septem- 
ber 9,  a  Friday,  that  there  was  a  Mr.  Kolb  already 
attempting  to  collect  money.  Therefore,  how  could 
Mr.  Kolb's  testimony  have  any  bearing  on  the  issue 
if  the  Court  was  not  so  confused.  The  testimony  of 
both  Mr.  Ludolph  and  Miss  Lee  indicated  that  when 
the  appellant  called  upon  Mr.  Ludolph  on  September 
9,  he  was  shown  a  financial  statement,  but  at  no  time 
during  the  conversation  on  September  9  or  10,  was 
Mr.  Norberg  told  by  either  Mr.  Ludolph  or  Miss  Lee 
that  the  corporation  was  insolvent,  and  in  fact  was  in- 
formed that  all  they  needed  was  additional  cash,  and 
they  would  then  be  able  to  pay  their  bills,  that  they 
were  at  that  time  ''strapped  for  cash''.  Mr.  Ludolph 
and  Miss  Lee's  testimony  to  such  effect  appears  on 
pages  32,  49,  117,  128,  129,  131,  and  132.  Miss  Lee 
reiterates  the  financial  condition  of  the  company  to 
Mr.  Norberg  when  she  told  him  that  ''We  told  him 
we  were  sound,  but  needed  time"  (Tr.  p.  132). 

For  the  purpose  of  the  argument,  we  will  discount 
any  and  all  testimony  offered  by  the  appellant  as  to 
what  occurred  during  the  time  of  September  9  and  10, 
and  also  the  testimony  of  Mr.  Kolb,  wherein  both  Mr. 
Ludolph  and  Miss  Lee  admitted  that  the  corporation 
was  solvent  (Tr.  pp.  81,  82,  and  98). 

It  follows  that,  if  the  corporation  was  solvent  on 
September  9  or  10,  they  were  certainly  solvent  on 


September  12,  the  date  of  the  attachment,  as  it  is  ad- 
mitted by  the  record  that  the  condition  of  the  cor- 
poration did  not  change  in  any  respect  from  the 
time  the  financial  statement  was  prepared  in  July 
until  long  after  the  writ  of  attachment  was  levied. 

As  hereinabove  pointed  out,  Mr.  Ludolph  states  that 
he  showed  the  appellant  the  financial  statement  on 
September  10,  which  in  and  of  itself  is  further  proof, 
disregarding  anyone's  testimony,  that  such  financial 
statement  showed  liabilities  of  $64,000  and  assets  over 
$94,000.  The  very  fact  of  showing  such  statement  to 
appellant  would  be  for  one  purpose  only  and  that 
would  be  to  assure  a  creditor  that  he  would  be  paid, 
as  their  financial  condition  was  sound.  The  additional 
testimony  on  the  part  of  Mr.  Ludolph  that  they  were 
on  a  C.O.D.  basis  certainly  does  not  mean  that  they 
were  insolvent,  as  a  C.O.D.  basis  merely  means  a 
method  of  operation  in  paying  bills. 

Questions  involved: 

1.  Does  a  C.O.D.  basis  mean  that  the  corporation 
is  insolvent? 

2.  Was  the  corporation  insolvent  on  September  12, 
1949? 

The  Court's  attention  is  once  more  directed  to  the 
cases  heretofore  cited  in  appellant's  opening  brief 
and  particularly  to  the  following  cases : 

(rvay  V,  Little,  97  Cal.  App.  442,  at  page  446: 
**The  fact,  alone,  that  a  creditor  knows  his  debtor 
to  be  financially  embarrassed  and  is  pressing  for 
a  payment  of  his  claim,  is  not  sufficient  to  charge 


him  with  having  reasonable  cause  to  believe  his 
debtor  to  be  insolvent.  Mere  suspicion  that  the 
debtor  may  be  insolvent  is  not  sufficient  to  render 
payments  received  by  a  creditor  voidable  as  pref- 
erence, but  he  must  have  such  knowledge  of  facts 
as  to  induce  a  reasonable  belief  of  insolvencv. ' ' 

In  re  Salmon,  249  Fed.  300 : 

Facts:    Debtor   complained   of   being   in   financial 
difficulties. 

Held: 

^'The  law  is  well  established  that,  even  if  the 
creditor  entertains  doubts  concerning  solvency 
of  the  debtor,  it  is  not  enough.  He  must  have  a 
knowledge  of  such  facts  as  will  carry  him  beyond 
this  and  furnish  a  reasonable  ground  to  believe 
that  the  judgment  will  give  him  preference.'' 

In  re  Wolf  Co.,  164  Fed.  448: 

Facts : 

'^It  was  plain  that  the  company  was  in  em- 
barrassed circumstances.  Its  debts  were  known  to 
be  large,  its  operation  extended,  and  some  of  them, 
at  least,  unprofitable,  and  new  capital  was  needed 
to  carry  on  the  business/' 

Held: 

''A  creditor  of  a  bankrupt,  who  is  put  on  i]i- 
quiry  as  to  the  solvency  of  the  debtor,  was  not  foi* 
that  reason  charged  with  notice  of  facts  whicli 
could  only  be  learned  from  intimate  and  inac- 
cessible sources,  such  as  the  books  of  the  bank 
rupt." 
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Sticcky  V.  Masonic  Savings  Bank,  108  U.S.  74: 

Held: 

**A  creditor,  dealins^  with  a  debtor,  whom  he 
may  suspect  to  ))c  in  failing  circumstances,  but 
of  which  he  has  not  sufficient  evidence,  may  re- 
ceive payment  without  violating*  the  law.  He  may 
l)e  unwilling  to  trust  him  further;  he  may  feel 
anxious  about  his  claim;  yet  such  belief  as  the 
Act  requires  may  be  wanting." 

VaUeii  National  Bank  v.  Westover,  112  Fed. 
(2d)  61: 
Facts:  The  bank  knew  that  the  bankrupt  was  de- 
linquent on  another  claim.  And  it  had  refused  earlier 
to  make  the  debtor  a  loan,  but  only  because  the  re- 
(juested  loan  was  considered  too  large  for  the  capitali- 
zation of  the  bankrupt. 

Held:  The  lower  Court  held  for  the  trustee.  Judg- 
ment was  reversed. 

It  is  stated  in  8  Corp.  Jur.  Sec.  488 : 
'*Mere  fact  that  the  books  show  that  the  debtor 
operated  at  a  loss  over  a  period  of  time  does  not 
prove  an  insolvency  during  that  time." 

From  the  foregoing,  and  for  the  sake  of  argu- 
ment, and  the  following  line  of  reason,  as  set  forth  in 
this  Court's  decision,  the  Court  must  then  base  its 
decision  upon  the  testimony  of  ilr.  i.udolph  and  Miss 
Lee,  which  occurred  on  September  9  and  10,  and  at 
no  time  duiing  those  two  days  or  either  of  them  was 
there  aiiythini;-  said  to  the  appellant  nor  was  he  in- 
i'onncd   in  any  way  that  the  corporation  was  in  an 


insolvent  condition  other  than  that  they  were  on  a 
C.O.D.  basis.  Appellant  was  then  also  informed 
that  they  did  not  have  in  their  possession  at  that 
time  sufficient  money  to  pay  the  appellant  the  sum  of 
$1029.00.  It  is  very  elementary  and  appellant  feels 
that  he  needs  no  citation  of  authority,  that  merely 
because  a  corporation,  the  size  of  the  bankrupt  herein, 
does  not  have  in  its  till  $1029.00  on  a  given  date,  and 
that  they  do  not  have  enough  cash  and  are  put  on  a 
C.O.D.  basis,  that  such  fact  in  and  of  itself  shows 
that  they  are  insolvent,  particularly  where  a  financial 
statement  is  given  such  creditor  for  the  purpose  of 
having  him  wait  for  his  money;  otherwise  he  would 
have  no  purpose  in  giving  such  statement  to  the  cred- 
itor. 

It  is  therefore  respectfully  submitted  that  a  re- 
consideration be  given  of  this  matter,  and  that,  be- 
cause of  the  confusion  existing  on  the  part  of  the 
trial  Court,  and  the  lack  of  evidence  to  support  the 
trial  Court  ^s  ruling,  such  decision  be  reversed. 

Dated,  San  Francisco,  California, 
January  21, 1952. 

Respectfully  submitted, 

William  Berger, 

Attorney  for  Appellants 
and  Petitioners, 


Certificate  of  Counsel. 

I  hereby  certify  that  I  am  of  counsel  for  appel- 
lants and  petitioners  in  the  above  entitled  cause  and 
that  in  my  judgment  the  foregoing  petition  for  a  re- 
hearing is  well  founded  in  point  of  law  as  well  as  in 
fact  and  that  said  petition  for  a  rehearing  is  not  inter- 
posed for  delay. 

Dated,  San  Francisco,  California, 
January  21, 1952. 

William  Berger, 

Counsel  for  Appellants 
and  Petitioners. 


